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SUNSHINE ACT MEETINGS. 13656 


DISCHARGE REVIEW BOARDS 

DOD establishes uniform policies, standards, and pro¬ 
cedures. 13564 

COTTON TEXTILES FROM ROMANIA 

CITA announces import restraint levels under new agreement; 
effective 4-3-78. 13604 

ALIEN PHYSICIANS 

State amends regulations relating to Exchange-Visitor Pro¬ 
grams; effective 1-10-78. 13504 


SENIOR COMMUNITY SERVICE 
EMPLOYMENT PROGRAM 

Labor/ETA announces intention to award funds to additional 
national sponsoring organizations; proposals by 4-28-78. 13647 

GRAS STATUS 

HEW/FDA extends until 5-30-78 the comment period on 
proposal to affirm certain alginates as safe... 13584 

“JUNK” PHONE CALLS 

FCC institutes inquiry into manually dialed and automatically 
dialed unsolicited telephone calls; comments by 5-26-78. 13589 

PRIVACY ACT 

CSC publishes additional routine use for a system of record; 


comments by 4-3-78; effective 5-1-78. 13597 

DOD/DCAA deletes certain systems of records; effective 

4-30-78. 13605 

Interior/Secy publishes additional systems of records; com¬ 
ments by 5-1-78.... 13640 

FISHERY CONSERVATION ZONE 

Commerce/NOAA promulgates interim emergency regulations 
for the Northwest Atlantic Ocean; effective 4-1-78; comments 
by 5-15-78 . 13578 

ATLANTIC GROUNDFISH 

Commerce/NOAA announces approval of amendment to Fish¬ 
ery Management Plan . 13601 

SOCIAL WELFARE 

Interior/BIA amends regulations relating to financial assis¬ 
tance and social services program; effective 5-1-78. 13511 

MEDICAID QUALITY CONTROL 

HEW/HCFA amends regulations to expand information re¬ 
quirements; effective 4-1-78; comments by 5-1-78 . 13574 


CONTINUED INSIDE 










































AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.) 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/COAST GUARD 

USDA/ASCS 


DOT/COAST GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 


DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 


DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 


DOT/OPSO 

USDA/REA 


CSC 



CSC 


LABOR 



LABOR 


HEW/ADAMHA 



HEW/ADAMHA 


HEW/CDC 



HEW/CDC 


HEW/FDA 



HEW/FDA 


HEW/HRA 



HEW/HRA 


HEW/HSA 



HEW/HSA 


HEW/NIH 



HEW/NIH 


HEW/PHS 



HEW/PHS 


Documents normally scheduled for publication on a day that will be a Federal holiday will be published the 
next work day following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis 
tration, Washington, D.C. 20408. 


ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 
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Published dally, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
holidays), by the Office of the Federal Register, National Archives and Records Service, General Services 
Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U.S.C., 
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
Is made only by the Superintendent of Documents. U8. Government Printing Office. Washington. D.C. 20402. 


The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public Inspection In the Office of the Federal Register the day before 
they are published, unless earlier filing Is requested by the issuing agency. 


The Federal Register will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
In advance. The charge for Individual copies Is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents. UjS. Government Printing Office Washington. 
D.C. 20402. 


There are no restrictions on the republication of material appearing In the Federal Register. 
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INFORMATION AND ASSISTANCE 

Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 


Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3050 


"Dial - a - Regulation” (recorded 202-523-5022 


summary of highlighted docu¬ 
ments appearing in next day’s 
issue). 

Scheduling of documents for 523-3187 

publication. 

Copies of documents appearing in 523-5240 

the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: ‘‘How To Use the 523-3517 

Federal Register." 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws. 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual . 523-5230 

Automation . 523-3408 

Special Projects . 523-4534 


RURAL HEALTH CLINIC SERVICES 

HEW/HCFA proposes regulation governing the coverage and 
reimbursement under State Medicaid programs: comments by 
5-1-78 (Part IX of this issue).... 

GRAIN DONATION 

USDA/Secy gives notice of donation to Indian tribes due to 
severe drought (2 documents). 

DNA EXPERIMENTS 

HEW/NIH publishes U.S.-EMBO Workshop report; comments 
by 4-15-78 (Part III of this issue)... 

EXTENDED BENEFIT PROGRAM 

labor/ETA revises regulations to reflect recent changes in 
laws; effective 5-1-78 (Part V of this issue). 

TAX CREDIT REDUCTIONS 

Labor/ETA revises regulation on deferral to implement amend¬ 
ment to the Federal Unemployment Tax Act; effective 5-1-78 
(Part VI of this issue)... 

NEW ANIMAL DRUGS 

HEW/FDA grants extension of time to 5-19-78 for comments 
on proposed redefinition of articles used in medicated animal 

feeds... . . . 13585 

FAIR MARKET RENTS 

HUD/Asst Secy proposes to amend rule applicable to new 
construction and substantial rehabilitation for ail market areas; 
comments by 4-17-78 (Part IV of this issue). 13758 

MEXICAN DUCK 

interior/FWS proposes removal from the U.S. List of Endan¬ 
gered and Threatened Wildlife and Plants; comments by 
5-30-78.. .. 13592 


AUTOGENOUS BACTERIN 

USDA/APHIS provides for reduction in the number of samples 
being submitted to veterinary services for testing; effective 
3-31-78. 13498 

BRUCELLOSIS AREAS 

USDA/APHIS amends and updates regulations; effective 
3-31-78. 13495 

MINIMUM WAGES FOR FEDERAL AND 
FEDERALLY ASSISTED CONSTRUCTION 

Labor/ESA issues general wage determination decisions (Part 

II of this issue). 13732 

COMMUNITY DOMESTIC WATER AND WASTE 
DISPOSAL 

USDA/FmHA amends regulations on development grants; 
effective 3-31-78. 13494 

FEDERAL GRANT-IN-AID-SYSTEM 

Justice/LEAA gives notice of change in grant application and 
reporting requirements... 13645 

INCOME TAX 

Treasury/IRS intends to allow public inspection of certain 
written determinations... 13652 

INSULIN PRODUCTS 

HEW/FDA proposes amending requirements for requesting 
certification of certain products; comments by 5-30-78 . 13585 


HIGHLIGHTS—Continued 

FOOD ADDITIVES 

HEW/FDA files petition proposing to provide for use of an ion 
exchange resin in potable water purification system. 13587 

13860 


13596 


13748 


13818 


13828 
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HIGHLIGHTS—Continued 


GEOTHERMAL RESOURCES 

Interior/GS revises operating regulations imposed on Federal 
lessees; effective 3-31-78 (Part VII of this issue). 13832 

COMMUNITY DEVELOPMENT BLOCK GRANT 
PROGRAM 

HUD/Secy proposes comprehensive revision of requirements; 

comments by 5-30-78 (Part VIII of this issue). 13836 

HUD/CPD proposes that certain acquisitions and resulting 
displacements be subject to departmental regulations; com¬ 
ments by 5-30-78 (Part VIII of this issue). 13858 

EXCISE TAXES 

Treasury/IRS provides final regulations relating to special 

provisions applicable to manufacturers and retailers. 13572 

Treasury/IRS proposes regulation clarifying the law involving 
light-duty trucks, buses, and related articles; comments by 
5-30-78. 13587 

RAIL TRANSPORT OF HAZARDOUS 
MATERIALS 

DOT/FRA announces public inquiry on retrofit timetable for 


112 and 114 uninsulated pressure tank cars; inquiry on 
4-7-78..... 13652 

MEETINGS— 

Commerce/NOAA: North Pacific Fishery Council and its 
Scientific and Statistical Committee and Advisory Panel, 

4-26 through 4-28-78. 13602 

DOD/Secy: Advisory Group on Electron Devices, 5-4-78 ... 13606 

Defense Science Board Task Force on ICBMs/MX, 4-25 

and 4-26-78. 13605 

DOE/Intergovernmental and Institutional Relations office: 

Nuclear Waste Management Task Force draft report 
and waste isolation pilot plant project 4-11, 4-12, and 

4-74-78. 13630 

FCC: Personal Use Radio Advisory Committee, 4-19 and 

4-20-78. 13627 

Working Group C of the Advisory Group on Electron 

Devices, 4-21-78. 13602 

HEW/ADAMHA: National Advisory Council on Alcohol 

Abuse and Alcoholism, 5-22 and 5-23-78. 13630 

HRA: Graduate Medical Education National Advisory 

Committee, 4-18-78. 13632 

HSA: National Advisory Council on Migrant Health, 4-24 

through 4-26-78. 13633 

NIH: Arteriosclerosis and Hypertension Advisory 

Committee, 5-8-78.... 13633 


Ethics Advisory Board. 5-12 and 5-13-78. 

National Advisory Neurological and Communicative 
Disorders and Stroke Council, 5-25 through 5-27-78. 
National Advisory Neurological and Communicative 
Disorders and Stroke Council Planning 

Subcommittee, 5-10-78. 

National Cancer Institute Committees Advisory, 5-2, 

5-3, 5-9, 5-15, and 5-16-78. 

National Diabetes Advisory Board, 5-17-78. 

Secy: President’s Committee on Mental Retardation, 4-20 

and 4-21-78.... 

Interior/BLM: Grazing Advisory Board to the Cedar City 

District, 5-19-78. 

Labor/BLS: Business Research Advisory Council’s 
Committee on Productivity and Technology and Foreign 

Labor Statistics, 4-20-78.... 

Business Research Advisory Council’s Committee on 

Occupational Safety and Health, 4-18-78. 

National Commission for Man Power Policy, 4-28-78. 

NSF: Subcommittee on Anthropology, 4-27 and 4-28-78 ... 
Subcommittee on History and Philosophy of Science, 

4-28-78..... 

Subcommittee to Review the Space Radiation Effects 

Laboratory, 4-18-78..... 

SBA: National Advisory Council, 5-11-78. 

Region I Advisory Council Executive Board, 4-21-78. 


CHANGED MEETINGS— 


Commerce/IT A: Exporters’ Textile Advisory Committee, 
4-11-78. 


HEW/FDA: Panel on Review of Topical Analgesics, 4-19 
and 4-20-78 ...... 


CANCELLED MEETINGS— 

HEW/NIH: Carcinogenesis Program Scientific Review Com¬ 
mittee, 4-3-78... 


SEPARATE PARTS OF THIS ISSUE 


Part II, Labor/ESA. 

Part III, HEW/NIH.. 

Part IV, HUD. 


Part V, Labor/ETA. 

Part VI, Labor/ETA. 

Part VII, Int/GS. 

Part VIII, HUD. 

Part IX, HEW-HCFA. 


13633 

13634 

13634 

13634 

13634 

13635 
13639 


13646 

13646 

13649 

13649 

13649 

13649 

13651 

13652 


13600 

13631 


13633 


13731 

13747 

13757 

13817 

13828 

13831 

13636 

13859 


reminders 


(The items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


FHLBB—Electronic fund transfers through re¬ 
mote service units; operations. 9790; 

3-10-78 

HUD/Low Income Housing—Loans for housing 

the elderly or handicapped. 8492; 3-1-78 

Commerce/Secy—Consumer Product Informa¬ 
tion Labeling Program; amendment to permit 
labels to include information about a per¬ 
formance characteristic when another 


Federal agency requires labeled information 

about that characteristic. 8254; 3-1-78 

Labor/ETA—FY 1978 Veterans preference in¬ 
dicators of compliance levels. 9092; 3-3-78 


List of Public Laws 


Note: No public bills which have become 
law were received by the Office of the Feder¬ 
al Register for inclusion in today’s List of 
Public Laws. 


iv 
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AGRICULTURAL MARKETING SERVICE 


Rules 

Lemons grown In Calif, and 

Ariz . 13492 

Oranges (Valencia) grown In 

Ariz. and Calif. 13492 

Raisins produced from grapes 

grown in Calif. 13493 

Proposed Rules 

Olives grown in Calif. 13584 


AGRICULTURE DEPARTMENT 

See also Agricultural Marketing 
Service; Animal and Plant 
Health Inspection Service; 
Commodity Credit Corpora¬ 
tion; Farmers Home Adminis¬ 
tration; Forest Service. 

Notices 

Feed grain donations: 

Cheyenne River Sioux Indian 

Lands, S. Dak. 13596 

Fort Berthold Indian Lands, 

N. Dak. 13596 

ALCOHOL, DRUG ABUSE, AND MENTAL 
HEALTH ADMINISTRATION 

Notices 

Meetings: 

Advisory Committees; May .... 13630 

ALCOHOL, TOBACCO AND FIREARMS 
BUREAU 

Rules 

Reorganization; title and defini¬ 
tion changes. editorial 

changes, etc. 13531 

ANIMAL AND PLANT HEALTH INSPECTION 
SERVICE 

Rules 

Livestock and poultry 
quarantine: 

Brucellosis. 13495 

Plant Quarantine, foreign: 

Oranges. Unshu. 13491 

Viruses, serums, toxins, etc.: 
Autogenous bacterin; reduc¬ 
tion of submitted samples.... 13498 

ARMS CONTROL AND DISARMAMENT 
AGENCY 

Rules 

Organization and functions. 13508 

BLIND AND OTHER SEVERELY 
HANDICAPPED, COMMITTEE FOR 
PURCHASE FROM 

Notices 

Procurement list, 1978; addi¬ 
tions and deletions. 13605 

BONNEVILLE POWER ADMINISTRATION 
Notices 

Environmental statements; 
availability, etc.: 

Wholesale electric rate 
increase. 13607 


CIVIL AERONAUTICS BOARD 
Rules 

Air freight forwarders, cooper¬ 


ative shippers associations, 
etc.: 

Operating authority, 

liberalized. 13502 

Notices 

Hearings , etc.: 

Costello Travel Service, Inc., 


Super saver fares 
investigation . 13597 

CIVIL SERVICE COMMISSION 

Rules 

Excepted service: 

Defense Department et al 13491 

Proposed Rules 

Health benefits. Federal 

employees: 

Transfers from retired Feder¬ 
al employees health benefits 
program. 13583 

Health benefits, retired Federal 
employees: 

Coverage cost; government 
contribution increase. 13583 

Notices 

Health benefits program. Feder¬ 
al employees; open season. 13597 

Privacy Act; systems of rec¬ 
ords. 13597 


COMMERCE DEPARTMENT 

See also Industry and Trade Ad¬ 
ministration; Maritime Ad¬ 
ministration; National Bureau 
of Standards; National Ocean¬ 
ic and Atmospheric Adminis¬ 
tration; National Technical 
Information Service. 

Notices 

Committees; establishment, re¬ 
newals, terminations, etc.: 

Gulf of Mexico Fishery Man¬ 
agement Council Advisory 
Panel... 13604 

COMMODITY CREDIT CORPORATION 

Notices 

Monthly sales list: 

June 1, 1977 through May 31. 

1978. 13595 

COMMUNITY PLANNING AND 
DEVELOPMENT, OFFICE OF ASSISTANT 
SECRETARY 

Proposed Rules 

Community development block 
grants: 

Construction, rehabilitation, 
or demolition assistance; re¬ 
location payments and as¬ 
sistance and real property 
acquisition. 13836 


DEFENSE CIVIL PREPAREDNESS AGENCY 
Proposed Rules 

Insigne; extension of time. 13588 

DEFENSE CONTRACT AUDIT AGENCY 
Notices 

Privacy Act; system of records .. 13605 

DEFENSE DEPARTMENT 

See also Defense Civil Prepared¬ 
ness Agency; Defense Con¬ 
tract Audit Agency. 

Rules 

Discharge review boards; proce¬ 


dures and standards. 13564 

Notices 

Meetings: 

Electron Devices Advisory 

Group (2 documents). 13606 

Science Board task forces, 
ICBMs/MX. 13605 


ECONOMIC REGULATORY 
ADMINISTRATION 

Notices 

Appeals and applications for ex¬ 
ception, etc.; cases filed with 
Administrative Review 
Office: 

List of applicants, etc. (2 
documents). 13607 

EMPLOYMENT AND TRAINING 
ADMINISTRATION 

Rules 

Administrative procedure: 

Tax credit reductions; 


deferral. 13828 

Unemployment compensation 
and assistance: 

Extended benefits. 13818 

Notices 


Employment transfer and busi¬ 
ness competition determina¬ 
tions; financial assistance 
applications. 13647 

Senior community service em¬ 
ployment program: 

Sponsoring organization; 
funding . 13647 

EMPLOYMENT STANDARDS 
ADMINISTRATION 

Notices 

Minimum wages for Federal and 
federally-assisted construc¬ 
tion: general wage determina¬ 
tion decisions, modifications, 
and supersedess decisions 
(Fla., Nebr., Okla., P.R., 

Tex) . 13732 
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ENERGY DEPARTMENT 

See also Bonneville Power Ad¬ 
ministration; Economic Regu¬ 
latory Administration; Fed¬ 
eral Energy Regulatory Com¬ 
mission; Intergovernmental 
and Institutional Relations 
Office. 

Notices 

Environmental statements; 
availability, etc.: 

Wind Turbine Generator Sys¬ 
tem. R.1. 13606 

ENVIRONMENTAL PROTECTION AGENCY 

Rules 

Air quality implementation 
plans; approval and promul¬ 
gation; various States, etc.: 
Oklahoma. 13573 

Proposed Rules 

Air pollution control aircraft 
and aircraft engines: 

Turbine engines, large in-use 
gas; standards; correction .... 13588 

Notices 

Environmental statements; 
availability, etc.: 

Agency statements, weekly 
receipts. 13621 

FARMERS HOME ADMINISTRATION 

Rules 

Association, community facility 
loans: 

Water and waste disposal sys¬ 
tems, community domestic; 


development grants. 13494 

Notices 

Disaster and emergency areas: 

Arkansas . 13595 

Pennsylvania. 13595 


FEDERAL COMMUNICATIONS 

COMMISSION 

Rules 

Experimental broadcast serv¬ 
ices: 

Type accepted equipment, 
use. 13575 

Industrial and land transporta¬ 
tion radio services: 

Taxicab radio service chan¬ 
nels (450 MHz band); inter¬ 
service geographic sharing; 


correction. 13577 

Proposed Rules 

Telephone network, connection 
of terminal* equipment: 

“Junk” telephone calls; in¬ 
quiry. 13589 

Television broadcast stations; 
table of assignments: 

Virginia; extension of time. 13592 

Notices 

Committees; establishments, re¬ 
newals, terminations, etc.: 

Personal Use Radio Advisory 
Committee. 13627 


Domestic public radio serv¬ 
ices; applications accepted 

for filing. 

FM broadcast applications 
ready and available for proc¬ 
essing . 

Rulemaking proceedings filed, 
granted, denied, etc.; peti¬ 
tions by various companies 

(2 documents). 

Hearings, etc.: 

American International De¬ 
velopment, Inc. et al. 

Gray-Schwartz Broadcasting 

et al. 

SJR Communications, Inc. 


13624 

13626 

13629 

13623 

13626 

13627 


FEDERAL DISASTER ASSISTANCE 
ADMINISTRATION 

Notices 

Disaster and emergency areas: 


Arizona. 13635 

California. 13635 


FEDERAL ENERGY REGULATORY 
COMMISSION 

Notices 

Natural gas companies: 
Certificates of public con- 
vience and necessity; appli¬ 
cations, abandonment of 
service and petitions to 


amend. 13610 

Hearings , etc.: 

Area rate proceedings. 13612 

Florida Gas Transmission Co. 13616 

Florida Power Light Co. 13616 

Nevada Power Co. 13617 

South Texas Natural Gas 

Gathering Co. et al. 13615 

Sun Oil Co. et al. 13612 

Tennessee Gas Pipeline Co. (2 

documents). 13618, 13619 

Texas Eastern Transmission 

Corp. 13619 

Texas Power & Light Co. 13612 

Transcontinental Gas Pipe 

Line Corp. (2 documents). 13619 

Trunkline Gas Co. 13620 


FEDERAL HOME LOAN BANK BOARD 
Notices 

Applications , etc.: 

Central Savings <fe Loan 
Association. 13629 


FEDERAL HOUSING COMMISSIONER- 
OFFICE OF ASSISTANT SECRETARY 
FOR HOUSING 

Rules 

Mortage loan insurance pro¬ 
grams, low-income housing, 

etc.; corrections. 13511 

Proposed Rules 
Low-income housing: 

Fair market rents, new con¬ 
struction and substantial re¬ 
habilitation; all market 
areas. 13758 


FEDERAL RAILROAD ADMINISTRATION 
Notices 

Tank cars, 112 and 114 unin¬ 


sulated pressure; retrofit time¬ 


table; safety inquiry. 13652 

FEDERAL RESERVE SYSTEM 
Notices 

Applications , etc.: 

Chemical New York Corp. 13630 

FISH AND WILDLIFE SERVICE 
Rules 

Fishing: 


National Wildlife Refuges in 
Md.. N.C., and Va. 13577 

Proposed Rules 

Endangered and threatened spe¬ 
cies; fish, wildlife, and 
plants: 

Duck, Mexican; deregulation.. 13592 

FOOD AND DRUG ADMINISTRATION 

Rules 

Biological products: 

Diagnostic substances for lab¬ 
oratory test standards; re¬ 
agent red blood cells; 
correction. 13504 

Cosmetics: 

Labeling claims, use of “hy¬ 
poallergenic”; revoked; 
correction. 13504 

Proposed Rules 

Animal drugs, feeds, and related 
products, etc.: 

Medicated feed articles; defi¬ 
nitions and considerations; 


extension of time. 13585 

GRAS or prior-sanctioned 
ingredients: 

Alginates; extension of time ... 13584 

Sorbic acid and its salts; 

correction. 13584 

Human drugs: 

Insulin products; certification 
requirements. 13585 


Medical devices: 

Public information; disclosure 
of applications; correction ... 13587 

Notices 

Food additives, petitions filed or 
withdrawn: 

Institute for Research, Inc. 13632 

Medical devices: 

Angiotensin converting en¬ 
zyme assay system; reclassi¬ 
fication petition rec¬ 
ommendation . 13631 

Meetings: 

Dermatology Advisory Com¬ 
mittee et al.; rescheduled .... 13631 

EMI Therapy Systems. Inc.; 
diagnostic systems; 

correction. 13632 

FOREST SERVICE 

Notices 

Environmental statements; * 

availability, etc.: 

Colville National Forest, Ket¬ 
tle Range Planning Unit 
Land Management Plan, 

Wash . 13596 


vi 
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Malheur and Ochoco National 
Forest, South Fork Plan¬ 
ning Unit Land Manage¬ 
ment Plan, Oreg. 13596 

GEOLOGICAL SURVEY 

Rules 

Geothermal resources oper¬ 
ations; public, acquired, and 
withdrawn lands; well and ex¬ 
ploration procedures 

simplified. 13832 


INDIAN AFFAIRS BUREAU 
Rules 

Financial assistance and social 
services program; absolute 
limits imposed by appropriat¬ 


ed funds. 13511 

Notices 

Irrigation projects, operation 
and maintenance charges: 

Fort Hall. Idaho. 13635 

Wapato, Wash. 13636 


HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

See also Alcohol, Drug Abuse, 
and Mental Health Adminis¬ 
tration; Food and Drug Ad¬ 
ministration; Health Care Fi¬ 
nancing Administration; 

Health Resources Administra¬ 
tion; Health Services Adminis¬ 
tration; National Institutes of 
Health. 

Notices 

Meetings: 

Mental Retardation. Presi¬ 
dent’s Committee. 13635 

HEALTH CARE FINANCING 
ADMINISTRATION 


INDUSTRY AND TRADE ADMINISTRATION 
Notices 

Meetings: 

Exporters’ Textile Advisory 

Committee. 13600 

Organization and functions: 

Trade Regulation Bureau. 13599 

INTERGOVERNMENTAL AND 
INSTITUTIONAL RELATIONS OFFICE 

Notices 

Meetings: 

Nuclear Waste Management 
Task Force Draft Report 
and Waste Isolation Pilot 
Plant (WIPP) Project. 13620 

INTERIOR DEPARTMENT 


Rules 

Medical assistance programs: 
Medicaid quality control sys¬ 
tems; information require¬ 


ments expansion . 13574 

Proposed Rules 

Medical assistance programs: 

Medicaid, State; rural health 
clinic services. 13860 

HEALTH RESOURCES ADMINISTRATION 
Notices 

Meetings: 

Advisory Committee, April. 13632 


HEALTH SBRVICES ADMINISTRATION 

Notices 

Meetings: 

Advisory Committees. April.... 13633 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See also Community Planning 
and Development; Office of 
Assistant Secretary; Federal 
Disaster Assistance Adminis¬ 
tration; Federal Housing Com¬ 
missioner—Office of Assistant 
Secretary for Housing. 

Proposed Rules 

Relocation payments and assis¬ 
tance and real property 
acquisition . 13836 

IMMIGRATION AND NATURALIZATION 
SERVICE 

Rules 

Nationality regulations: 

Citizenship certificates; chil¬ 
dren under age 16; proce¬ 
dure further suspended. 13494 


See also Fish and Wildlife Serv¬ 
ice; Geological Survey; Indian 
Affairs Bureau; Land Manage¬ 
ment Bureau. 

Notices 

Environmental statements; 
availability, etc.: 

Canaan Valley National Wild¬ 


life Refuge. W. Va. 13640 

Privacy Act; systems of rec¬ 
ords . 13640 


INTERNAL REVENUE SERVICE 
Rules 

Excise taxes: 

Manufacturers and retailers; 
special provisions, etc. 13512 

Proposed Rules 

Excise taxes: 

Trucks (light duty) and buses; 
manufacture and sale. 13587 

Notices 

Written determinations, public 
inspection; disclosure 

intention. 13652 

INTERSTATE COMMERCE COMMISSION 
Notices 

Fourth section applications for 

relief. 13655 

Hearing assignments (2 
documents). 13654 

Petitions filing: 

American Bus Association. 13654 

Railroad services abandonment: 

Illinois Central Gulf Railroad 
Co. 13655 

JUSTICE DEPARTMENT 

See Immigration and Natural¬ 


ization Service; Law Enforce¬ 
ment Assistance Admin¬ 
istration. 

LABOR DEPARTMENT 

See also Employment and Train¬ 
ing Administration; Employ¬ 
ment Standards Admin¬ 

istration; Labor Statistics Bu¬ 
reau; Mine Safety and Health 
Administration; Occupational 
Safety and Health 
Administration. 

Rules 

Urban mass transportation sys¬ 
tems, financing; applications 
and certification of acceptable 
employee protective 

arrangements. 13558 

Notices 

Authority delegations: 

Mine Safety and Health Assis¬ 
tant Secretary et al.; mine 
safety and health programs 
administration and 

enforcement. 13648 

LABOR STATISTICS BUREAU 

Notices 

Meetings: 

Business Research Advisory 
Council (2 documents). 13646 

Unemployment compensation 
programs; State: 

Seasonally adjusted weekly 
unemployment rates; com¬ 
putation factors. 13646, 13647 


LAND MANAGEMENT BUREAU 
Notices 

Applications , etc.: 

New Mexico (2 documents). 13637 

Wyoming (3 documents). 13638 

Authority delegations: 

Nevada Area Managers. Elko 

District. 13638 

Meetings: 

Cedar City District Grazing 

Advisory Board. 13639 

Survey plat filings: 

California (2 documents). 13639 


LAW ENFORCEMENT ASSISTANCE 
ADMINISTRATION 

Notices 

Grant applications, reporting 


requirements. 13645 

MANPOWER POLICY, NATIONAL 
COMMISSION 

Notices 

Meetings. 13649 

MARITIME ADMINISTRATION 
Notices 

Applications , etc.: 


Lykes Bros. Steamship Co., 

Inc. 13600 
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NATIONAL BUREAU OF STANDARDS 

Notices 

Information processing stand¬ 
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User-terminal protocols; entry 
and exit procedures between 
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er services; inquiry, exten¬ 


sion of time . 13601 

Voluntary product standards: 
Plumbing fixtures, porcelain 
enameled formed steel; 
withdrawal intent. 13600 


NATIONAL INSTITUTES OF HEALTH 

Notices 
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Cancer Institute, National; 
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Carcinogenesis Program Sci¬ 
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Neurological and Communica¬ 
tive Disorders and Stroke 
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Rules 

Fishery conservation and 
management: 
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tail flounder; emergency 

regulations . 13578 
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fisheries, Atlantic. 13581 


Notices 
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vironmental statements, 
meetings, etc.: 

Atlantic groundfish. 13601 

Meetings: 

North Pacific Fishery Man¬ 
agement Council . 13602 

Marine mammal permit applica¬ 
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Institute. 13602 

Marineland S.A. 13602 

Mate, Dr. Bruce R. 13603 
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Center. 13603 

United Fishermen of Alaska .. 13603 


NATIONAL SCIENCE FOUNDATION 

Notices 

Meetings: 

Behavioral and Neural Sci¬ 
ences Advisory Committee, 
Anthropology 

Subcommittee. 13649 

Physics Advisory Committee, 

Space Radiation Effects 
Laboratory Review 

Subcommittee. 13649 

Social Sciences Advisory Com¬ 
mittee, History and Philos¬ 
ophy of Science Sub¬ 
committee . 13649 

NATIONAL TECHNICAL INFORMATION 
SERVICE 

Notices 

Inventions, Government-owned; 
availability for licensing. 13603 

NUCLEAR REGULATORY COMMISSION 

Notices 

Applications etc.: 

Nebraska Public Power 
District. 13650 

OCCUPATIONAL SAFETY AND HEALTH 
ADMINISTRATION 

Rules 

Health and safety standards: 

Benzene; occupational expo¬ 
sure; corrections. 13561 


Notices 

Applications , etc.: 

Minnesota Mining & Manu¬ 
facturing Co.; correction 13648 

State plans; development, en¬ 
forcement, etc.: 
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SMALL BUSINESS ADMINISTRATION 
Rules 

Small business size standards: 
Size determination proce¬ 


dures, size status proceed¬ 
ings decisions, etc. 13498 
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Applications, etc.: 

American Business Capital 

Corp. 13650 

Cohen Capital Corp. 13651 

Authority delegations: 

Field offices. 13651 

Disaster areas: 

Arizona. 13650 

Louisiana. 13650 

Lending institutions; maximum 

interest rates.... 13651 
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National. 13651 

Region I Executive Board. 13652 
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visitor program. 13504 

TEXTILE AGREEMENTS IMPLEMENTATION 
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Cotton textiles: 
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TRANSPORTATION DEPARTMENT 

See Federal Railroad 
Administration. 
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See Alcohol, Tobacco and Fire¬ 
arms Bureau; Internal Rev¬ 
enue Service. 
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rules and regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which ore keyed to ond 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books ore listed in the first FEDERAL REGISTER issue of each 
month. 


[6325-01] 

Till* 5—Administrative Personnel 

CHAPTER I—CIVIL SERVICE 
COMMISSION 

PART 213—EXCEPTED SERVICE 

Department of Defense; Department 
of Justice; National Aeronautics 
and Space Administration; National 
Foundation on the Arts and the 
Humanities 

AGENCY: Civil Service Commission. 
ACTION: Pinal rule. 

SUMMARY: This amendment excepts 
under Schedule C certain positions at 
the Department of Defense, Depart¬ 
ment of Justice and the National 
Foundation on the Arts and the Hu¬ 
manities because they are confidential 
in nature. This amendment also re¬ 
vokes certain positions at the National 
Aeronautics and Space Administra¬ 
tion, and the National Foundation on 
the Arts and the Humanities because 
they have been vacant for more than 
60 days. 

EFFECTIVE DATE: March 17, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

William Bohling, 202-632-4533. 

Accordingly, 5 CFR 213.3306(a)(100), 
213.3310(z)(2), and 213.3382(p) are 
added and 213.3348<n) and 213.3382(n) 
are revoked as set out below: 

§ 213.3306 Department of Defense. 

(a) Office of the Secretary. • • • 

(100) One Assistant for Policy For¬ 
mulation to the Deputy Assistant Sec¬ 
retary (European and NATO Affairs), 
Office of the Assistant Secretary of 
Defense for International Security Af¬ 
fairs. 


§ 213.3310 Department of Juntice. 


(z) U.S. Parole Commission. • • • 

(2) One Executive Assistant to the 
Chairman. 


§ 213.3348 National Aeronautics and 
Space Administration. 

• • • • • 

(n) [Revoked], 

• * • • » 

§ 213.3382 National Foundation on the 
Arts and the Humanities. 

0 

• • • • » 

(n) [Revoked]. 

• • • • • 

(p) One Policy and Planning Officer 
to the Deputy Chairman, National En¬ 
dowment for the Arts. 

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218.) 

For the United States Civil Service 
Commission. 

James C. Spry, 
Executive Assistant 
to the Commissioners. 
[FR Doc. 78-8557 Filed 3-30-78: 8:45 am] 


[3410-34] 

Title 7—Agriculture 

CHAPTER III—ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE, DE¬ 
PARTMENT OF AGRICULTURE 

PART 319—FOREIGN QUARANTINE 
NOTICES 

Subpart—Citrus Fruit 

Unshu Oranges 

AGENCY: Animal and Plant Health 
Inspection Service, USD A. 

ACTION: Final rule. 

SUMMARY: This rule amends the 
citrus fruit quarantine regulations by 
removing the requirement that Unshu 
oranges, shipped under permit, be 
given a second bacteriophage test for 
bacteria of Xanthomonas citri just 
prior to export from Japan. The safe¬ 
guards provided by requirements in 
the regulations prior to this final test 
before export are adequate to prevent 
the spread of the disease to the United 
States. 

EFFECTIVE DATE: March 31, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 

H. I. Rainwater, 301-436-8247. 

SUPPLEMENTARY INFORMATION: 
The citrus canker disease is caused by 
the infectious bacterium Xantho¬ 
monas citri (hasse) Dawson and is a 
very destructive disease to fruit, stems, 
and leaves of citrus. In order to pre¬ 
vent the introduction of this disease 
into citrus-producing areas of the 
United States, importation of host 
fruit is regulated under the Citrus 
Fruit quarantine (7 CFR 319.28) and 
also the Fruit s and Vegetables Quar¬ 
antine (7 CFR 319.56). 

Under the provisions of § 319.28. 
Unshu oranges, under permit that are 
to be imported into the United States 
are required to be grown. Inspected, 
treated, and packed under rigid safe¬ 
guards to prevent the introduction of 
citrus canker disease into the United 
States. Department of Agriculture in¬ 
spectors perform onsite inspections in 
the orange groves and in the pack¬ 
inghouses and supervise sterilization 
and preharvest bacteriophage testing 
of the oranges. It has been the Depart¬ 
ment’s experience that these safe¬ 
guards are adequate to prevent the in¬ 
troduction of the citrus canker disease 
into the United States because the re¬ 
quired second bacteriophage test has 
not disclosed any oranges as having 
the bacterium which causes the dis¬ 
ease. Therefore, the final bacterio¬ 
phage testing just prior to export, is 
being deleted fro m th e regulations. 

Accordingly. 7 CFR 319.28 is amend¬ 
ed by deleting paragraph 319.28(b)(5). 

§319.28 [Amended] 

(Secs. 5. 7, 9, 37 Stat. 318, 317, 318; 7 US.C. 
159, 160. 162; 37 FR 28464. 28477: 38 FR 
19141.) 

This amendment relieves certain re¬ 
strictions heretofore imposed, and 
should be made effective promptly in 
order to be of maximum benefit to the 
persons subject to the restrictions that 
are being relieved. Also, it does not 
appear that additional relevant infor¬ 
mation would be made available to the 
Department by public participation in 
rulemaking proceedings on the amend¬ 
ment. 

Accordingly, it is found, under the 
administrative procedure provisions of 
5 U.S.C. 553, that notice and other 
public procedure with respect to this 
amendment are impracticable, unnec- 


FEDERAL REGISTER, VOL 43, NO. 63—FRIDAY, MARCH 31, 1973 










13492 

ess&ry, and contrary to the public in¬ 
terest, and good cause is found for 
making it effective less than 30 days 
after publication in the Federal Reg¬ 
ister. 

Note.— The Plant Protection and Quaran¬ 
tine Programs, Animal and Plant Health In¬ 
spection Service, has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

Done at Washington, D.C., this 29th 
day of March 1978. 

Joseph W. Gentry, 
Acting Deputy Administrator 
Plant Protection and Quaran¬ 
tine Program, Animal and 
Plant Health Inspection Ser¬ 
vice. 

CPR Doc. 78-8631 Piled 3-30-78; 8:45 am] 


[3410-02] 

CHAPTER IX—AGRICULTURAL MAR¬ 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS), DE¬ 
PARTMENT OF AGRICULTURE 

[Valencia Orange Reg. 581] 

PART 908—VALENCIA ORANGES 
GROWN IN ARIZONA AND DESIG¬ 
NATED PART OF CALIFORNIA 

Size Regulation 

AGENCY: Agricultural Marketing 
Service, USDA. 

ACTION: Final rule. 

SUMMARY: This regulation requires 
fresh California-Arizona Valencia or¬ 
anges shipped to market from Dis¬ 
tricts 1, 2, and 3 of the production area 
to be at least 2.32 inches in diameter. 
This regulation is needed to provide 
for orderly marketing in the interest 
of producers and consumers. 

EFFECTIVE DATES: March 31. 1978, 
through January 15,1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
On March 13, 1978, notice was pub¬ 
lished in the Federal Register (43 FR 
10370) inviting written comments not 
later than March 24, 1978, on pro¬ 
posed minimum diameter require¬ 
ments for shipments of 1977-78 season 
Valencia oranges, under Marketing 
Order No. 908, as amended (7 CFR 
Part 908), regulating the handling of 
Valencia oranges grown in Arizona 
and designated part of California. 
None were received. This program is 
effective under the Agricultural Mar¬ 
keting Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). 


RULES AND REGULATIONS 

The specified minimum size require¬ 
ment reflects the Secretary’s appraisal 
of the crop and current and prospec¬ 
tive marketing conditions. The 1977-78 
season crop of Valencia oranges is cur¬ 
rently estimated by the committee at 
55,600 carlots. The demand in regulat¬ 
ed fresh market channels is expected 
to require about 37 percent of this 
volume. The remaining 63 percent 
would be available for utilization in 
export and processing outlets. Fresh 
shipments of Califomia-Arizona Va¬ 
lencia oranges are now in progress. 
The volume and size composition of 
the crop of Valencia oranges grown in 
the production area are such that 
ample supplies of the more desirable 
sizes will be available to satisfy the 
demand in regulated channels. The 
regulation is necessary to assure ship¬ 
ment of Valencia oranges of the more 
desirable sizes in the interest of grow¬ 
ers and consumers, and it would con¬ 
tribute to the establishment and main¬ 
tenance of orderly marketing condi¬ 
tions. 

After consideration of all relevant 
matter presented, including the pro¬ 
posals in the notice and other avail¬ 
able information, it is hereby found 
that the following regulation is in ac¬ 
cordance with this marketing agree¬ 
ment and order and will tend to effec¬ 
tuate the declared policy of the act. 

It is further found that good cause 
exists for not postponing the effective 
date of this regulation until 30 days 
after publication in the Federal Reg¬ 
ister (5 U.S.C. 553) in that: (1) Ship¬ 
ment of fruit from the production 
area is now in progress; (2) this regula¬ 
tion is the same as that which was 
specified in the notice, to which no ex¬ 
ceptions were submitted; and (3) infor¬ 
mation concerning the provisions and 
effective time has been provided to 
handlers of Valencia oranges. 

Accordingly, the minimum size re¬ 
quirement for the handling of Valen¬ 
cia oranges is as follows: 

§ 908.881 Valencia Orange Regulation 581. 

Order, (a) During the period March 
31, 1978, through January 15, 1979, no 
handler shall handle any Valencia or¬ 
anges grown in District 1 which are of 
a size smaller than 2.32 inches in diam¬ 
eter, which shall be the largest mea¬ 
surement at a right angle to a straight 
line running from the stem to the 
blossom end of the fruit: Provided, 
That not to exceed 5 percent, by 
count, of the Valencia oranges con¬ 
tained in any type of container may 
measure smaller than 2.32 inches in di¬ 
ameter. 

(b) During the period April 7, 1978, 
through January 15, 1979, no handler 
shall handle any Valencia oranges 
grown in District 2 which are of a size 
smaller than 2.32 inches in diameter, 
which shall be the largest measure¬ 
ment at a right angle to a straight line 


running from the stem to the blossom 
end of the fruit: Provided, That not to 
exceed 5 percent, by count, of the Va¬ 
lencia oranges contained in any type 
of container may measure smaller 
than 2.32 inches in diameter. 

(c) During the period April 14. 1978, 
through January 15. 1979, no handler 
shall handle any Valencia oranges 
grown in District 3 which are of a size 
smaller than 2.32 inches in diameter, 
which shall be the largest measure¬ 
ment at a right angle to a straight line 
running from the stem to the blossom 
end of the fruit: Provided, That not to 
exceed 5 percent, by count, of the Va¬ 
lencia oranges contained in any type 
of container may measure smaller 
than 2.32 inches in diameter. 

(d) As used in this section, “handle”, 
“handler”. “District 1”, “District 2”, 
and “District 3” mean the same as de¬ 
fined in the marketing order. 

Dated: March 27, 1978, to become ef¬ 
fective March 31, 1978. 

Charles R. Brader, 
Deputy Director, Fruit and Vege¬ 
table Division, Agricultural 
Marketing Service. 

[FR Doc. 78-8486 Filed 3-30-78; 8:45 am] 


[3410-02] 

[Lemon Regulation 139] 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

AGENCY: Agricultural Marketing 
Service, USDA. 

ACTION: Final rule. 

SUMMARY: This regulation estab¬ 
lishes the quantity of fresh Califomia- 
Arizona lemons that may be shipped 
to market during the period April 2-8, 
1978. Such action is needed to provide 
for orderly marketing of fresh lemons 
for this period due to the marketing 
situation confronting the lemon indus¬ 
try, 

EFFECTIVE DATE: April 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Findings. Pursuant to the marketing 
agreement, as ame nded, and Order No. 
910, as amended (7 CFR Part 910), reg¬ 
ulating the handling of lemons grown 
in California and Arizona, effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and upon the basis of 
the recommendations and information 
submitted by the Lemon Administra¬ 
tive Committee, and upon other infor¬ 
mation, it is found that the limitations 
of handling of lemons, as hereafter 
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provided, will tend to effectuate the 
declared policy of the act. 

The committee met on March 28, 
1978, to consider supply and market 
conditions and other factors affecting 
the need for regulation and recom¬ 
mended a quantity of lemons deemed 
advisable to be handled during the 
specified week. The committee reports 
the demand for lemons is similar to 
last week. 

It is further found that it is imprac¬ 
ticable and contrary to the public in¬ 
terest to give preliminary notice, 
engage in public rulemaking, and post¬ 
pone the effective date until 30 days 
after publication in the Federal Reg¬ 
ister (5 U.S.C. 553), because of insuffi¬ 
cient time between the date when in¬ 
formation became available upon 
which this regulation is based and the 
effective date necessary to effectuate 
the declared policy of the act. Inter¬ 
ested persons were given an opportuni¬ 
ty to submit information and views on 
the regulation at an open meeting. It 
is necessary to effectuate the declared 
purposes of the act to make these reg¬ 
ulatory provisions effective as speci¬ 
fied, and handlers have been apprised 
of such provisions and the effective 
time. 

§910.439 Lemon Regulation 139. 

Order, (a) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period 
April 2, 1978, through April 8, 1978, is 
established at 240,000 cartons. 

(b) As used in this section, “han¬ 
dled” and “carton(s)” mean the same 
as defined in the marketing order. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: March 30, 1978. 

Charles R. Brader 
Deputy Director , Fruit and 
Vegetable Division, Agricul¬ 
tural Marketing Service. 

[FR Doc. 78-8768 Filed 3-30-78; 11:53 am] 


[3410-02] 

PART 989—RAISINS PRODUCED 
FROM GRAPES GROWN IN CALI¬ 
FORNIA 

Establishment of Grade Standards for 
Monuklca Raisins 

AGENCY: Agricultural Marketing 
Service, USDA. 

ACTION: Final rule. 

SUMMARY: This rule establishes 
grading requirements for natural con¬ 
dition and packed Monukka raisins 
under the Federal marketing order for 
California raisins. The grade stan¬ 
dards were unanimously recommended 
by the Raisin Administrative Commit¬ 
tee to standardize the quality of Mon¬ 
ukka raisins. 


RULES AND REGULATIONS 

EFFECTIVE DATES: Grading re¬ 
quirements for natural condition Mon¬ 
ukka raisins—August 1, 1978; grading 
requirements for packed Monukka rai¬ 
sins—December 1, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
On February 16, 1978, notice was pub¬ 
lished in the Federal Register (43 FR 
6793) inviting written comments, not 
later than March 10, 1978, on the pro¬ 
posed amendment of §§989.701 and 
989.702 of Subpart—Quality Control (7 
CFR 989.701-989.702; 42 FR 52374). 
The purpose of these amendments is 
to standardize the quality of Monukka 
raisins. Two comments were received. 
This subpart is pursuant to the mar¬ 
keting agreement, as amended, and 
Order No. 989, as amended (7 CFR 
Part 989; 42 FR 37200), regulating the 
handling of raisins produced from 
grapes grown in California (herein¬ 
after referred to collectively as the 
“order”). The order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). The Raisin Administrative Com¬ 
mittee is the agency established under 
the order to administer its terms and 
provisions. 

The first commentator favored adop¬ 
tion of the proposal. He stated that if 
the raisin industry’s philosophy is to 
maintain a high standard of quality 
under the raisin order, then the qual¬ 
ity of all varieties of raisins should be 
standardized. Therefore, the establish¬ 
ment of quality standards for Mon¬ 
ukka raisins is extremely timely and 
very proper. 

The second commentator was 
against the proposal at this time. The 
commentator indicated that mold 
problems associated with Monukka 
raisins may make the meeting of the 
proposed requirements difficult, and 
that reconditioning of failing raisins 
would be difficult because of their 
tender skins. In the alternative, it was 
proposed that USDA perform courtesy 
inspection on Monukka raisins during 
the 1978 crop year after which a deter¬ 
mination could be made to determine 
whether inspection is needed and 
whether any standards should be the 
same as for-Natural seedless raisins. 

However, as stated by this commen¬ 
tator, Monukkas are produced for a se¬ 
lective clientele who prefer a superior 
product. More careful production and 
harvesting practices and recondition¬ 
ing techniques should enable Mon¬ 
ukka growers to produce, and packers 
to pack, raisins which will meet the 
minimum quality requirements estab¬ 
lished, and also satisfy the superior 
product needs of their selective clien¬ 
tele. Therefore, this exception is 
denied. 

The minimum grade and condition 
standards established for natural con¬ 
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dition Monukka raisins are the same 
as those currently effective for Natu¬ 
ral (sun-dried) Seedless raisins in cate¬ 
gory (a) of §989.701. The minimum 
grade standards established for packed 
Monukka raisins are the same as those 
in §989.702 for Natural (sun-dried) 
Seedless raisins except the allowance 
for moisture is 19 percent rather than 
18 percent. This is because Monukka 
raisins are thin-skinned and absorb 
moisture more easily than Natural 
(sun-dried) Seedless raisins. 

After consideration of all relevant 
matter presented, including that in 
the notice, the comments submitted, 
the information and recommendation 
submitted by the Committee, and 
other available information, it is found 
that the establishment of grading re¬ 
quirements for natural condition and 
packed Monukka raisins set forth 
below will tend to effectuate the de¬ 
clared policy of the act. 

1. Section 989.701 of Subpart—Qual¬ 
ity Control is amended by adding a 
new category “(g) Monukka Raisins” 
reading as follows: 

§989.701 Minimum grade and condition 
standards for natural condition raisins. 

* » • * • 

(g) Monukka raisins. Natural condi¬ 
tion Monukka raisins shall meet the 
requirements set forth for natural 
condition Natural (sun-dried) Seedless 
raisins in paragraph (a) of this section. 

2. Section 989.702, Minimum stan¬ 
dards for packed raisins, of Subpart— 
Quality Control, is amended by delet¬ 
ing the word “and” before the second 
last sentence marked “(d)” and by in¬ 
serting the following sentence immedi¬ 
ately before the last sentence reading 
as follows: 

§989.702 Minimum standards for packed 
raisins. 

• • • • • 

(d) • • • “and with respect to Mon¬ 
ukka raisins, the requirements for 
Natural (sun-dried) Seedless raisins set 
forth in this section, except that the 
allowance for moisture shall be 19 per¬ 
cent rather than 18 percent.” 

Dated: March 28, 1978. 

Charles R. Brader, 

Deputy Director, Fruit and 
Vegetable Division, Agricultur¬ 
al Marketing Service. 

[FR Doc. 78-8556 Filed 3-30-78; 8:45 am] 
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[3410-07] x 

CHAPTER XVIII—FARMERS HOME 
ADMINISTRATION, DEPARTMENT 
OF AGRICULTURE 

SUBCHAPTER B—LOANS AND GRANTS 
PRIMARILY FOR REAL ESTATE PURPOSES 

[PmHA Instruction 442.13] 

PART 1823—ASSOCIATION LOANS 
AND GRANTS—COMMUNITY FA¬ 
CILITIES, DEVELOPMENT, CONSER¬ 
VATION, UTILIZATION 

Subpart P—Development Grants for 
Community Domestic Water and 
Waste Disposal Systems 

Increased Grant Assistance for 
Lower Income Communities 

AGENCY: Farmers Home Administra¬ 
tion, USD A. 

ACTION: Final rule with comments 
requested. 

SUMMARY: The Farmers Home Ad¬ 
ministration (FmHA) amends its regu¬ 
lations on development grants for 
community domestic water and waste 
disposal systems. This amendment will 
allow increased grant assistance for 
lower income communities while limit¬ 
ing the amount of grant assistance for 
which some higher income communi¬ 
ties qualify. The amendment is the 
result of an administrative decision. 

EFFECTIVE DATE: March 31, 1978. 

ADDRESSES: Submit written com¬ 
ments to the Office of the Chief, Dir¬ 
ectives Management Branch, Farmers 
Home Administration, U.S. Depart¬ 
ment of Agriculture, room 6316, Wash¬ 
ington, D.C. 20250. All written com¬ 
ments made pursuant to this notice 
will be available for public inspection 
at the address given above. 

FOR FURTHER INFORMATION 
CONTACT: 

Ken Lee, telephone 202-447-5717. 

SUPPLEMENTARY INFORMATION: 
Section 1823.472 of appendix A to Sub- 
part P of Part 1823, Chapter XVTII, 
Title 7 in the Code of Federal Regula¬ 
tions (39 CFR 20475, as amended at 40 
FR 27475; 41 FR 53009; 41 FR 56626) 
is amended. Paragraph (b)(1), of this 
section is amended to provide more ef¬ 
ficient and responsive service to rural 
communities that have need for grant 
assistance. Material presently covered 
under paragraph (bXl) is being sepa¬ 
rated into two parts, and that part 
dealing with bulk service is being 
placed into a separate paragraph num¬ 
bered (b)(2) of this section. 

This amendment provides that ordi¬ 
narily, an applicant will be considered 
for grant assistance only when the 
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debt service portion of the average 
user cost for either water or waste ser¬ 
vice, for only those users in the appli¬ 
cants service area, exceeds the follow¬ 
ing percentages of median incomes: 

.75 percent when the median income 
is under $6,000. 1.00 percent when the 
median income is $6,000 to $10,000. 
1.25 percent when the median income 
is over $10,000. 

It is the policy of this Department 
that rules relating to public property, 
loans, grants, benefits, or contracts 
shall be published for comment not¬ 
withstanding the exemption in 5 
U.S.C. 553 with respect to such rules. 
This amendment, however, is not pub¬ 
lished for proposed rulemaking since 
the purpose of the change is to pro- 
. vide lower income rural areas with 
grant determinations based on the re¬ 
vised formula. Because these rural 
areas are now in need of the increase 
assistance, any delay would be con¬ 
trary to the public interest. The 
Agency, however, is interested in re¬ 
ceiving comments which should be 
submitted to the address given above. 

Accordingly, 5 1823.472(b)(1) is 
amended, a new (b)(2) is added, and 
the present paragraphs (b)(2) and (3) 
are renumbered to (3) and (4) respec¬ 
tively. 

§ 1823.472 Application processing. 


(b) Determining the need for devel¬ 
opment grant • • • 

(1) Ordinarily, an applicant will be 
considered for grant assistance only 
when the debt service portion of the 
average user cost for either water or 
waste service, for only those users in 
the applicant service area, exceeds the 
following percentages of median in¬ 
comes: 

(1) .75 percent when the median 
income is under $6,000. 

(ii) 1.00 percent when the median 
income is $6,000 to $10,000. 

(iii) 1.25 percent when the median 
income is over $10,000. 

Median income will be determined in 
accordance with paragraph (b)(4) of 
this section. The grant will be limited 
to an amount necessary to reduce the 
debt service portion of user cost to the 
applicable percent level listed above. If 
the median income is not available, 
the average income may be used. This 
procedure shall not be used to result 
in a rate below that deemed to be rea¬ 
sonable as defined in paragraph (b) of 
this section. 

(2) When the applicant will be fur¬ 
nishing bulk service to rural residents 
served by another system, a grant to 
such applicant may also be considered 
for an amount to reduce the user costs 
on a similar basis as provided in this 
paragraph (b)(1) above for users of 
such other system. An agreement be¬ 
tween the applicant and the other 


system (entity) will be obtained that 
clearly shows that the benefits of the 
grant will accrue only to the users in¬ 
tended to be benefited by the grant. 
For purposes of grant determination, 
all other systems which will receive 
bulk service may either 

(i) Be considered as part of the total 
by averaging the median incomes of 
the systems involved and averaging 
the debt service portion for the par 
ticular service of the other systems; or 

(ii) Consider the median income and 
the debt service portion for the par 
ticular service for each entity sepa 
rately. 


(7 U.S.C. 1989; delegation of au thori ty by 
the Secretary of Agriculture. 7 CFR 2.23; 
delegation of authority by the Assistant 
Secreta ry of Agriculture for Rural Develop 
ment, 7 CFR 2.70) 

Note.— The Farmers Home Administra 
tlon has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact State 
ment under Executive Order 11821 and 
OMB Circular A-107. 

Dated: March 24, 1978. 

Denton E. Sprague, 
Acting Administrator , 
Farmers Home Administration. 

[FR Doc. 78-8487 Filed 3-30-78; 8:45 am] 


[4410-10] 

Title 8—Aliens and Nationality 

CHAPTER I—IMMIGRATION AND 
NATURALIZATION SERVICE, DE¬ 
PARTMENT OF JUSTICE 

PART 341 —CERTIFICATE OF 
CITIZENSHIP 

Suspension of Regulatory Provision 

AGENCY: Immigration and Natural¬ 
ization Service, Justice. 

ACTION: Final rule, extension of sus 
pension of rule. 

SUMMARY: This notice further sus¬ 
pends until October 1, 1978, the spe 
cial procedure provided in 8 CFR 
341.1(b) which permits certain natu 
ralization applicants to make applies 
tion for certificates of citizenship for 
their children who are under 16 years 
of age and will derive citizenship 
under sections 320 or 321 of the Immi 
gration and Nationality Act, in ad 
vance of the naturalization of the par 
ents. This further suspension is neces 
sitated by manpower considerations in 
the Service. 

EFFECTIVE DATE: April 1. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Lowell R. Palmes, Deputy Assistant 
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Commissioner for Naturalization, 
Immigration and Naturalization Ser¬ 
vice, 425 Eye Street NW., Washing¬ 
ton, D.C. 20536, telephone 202-376- 
8459. 

SUPPLEMENTARY INFORMATION: 
On September 1, 1970, the Service im¬ 
plemented a procedure whereby appli¬ 
cants for naturalization who believed 
that their children under 16 years of 
age would derive United States citizen¬ 
ship under section 320 or 321 of the 
Immigration and Nationality Act 
could apply for certificates of citizen¬ 
ship on behalf of such children in ad¬ 
vance of the parents’ naturalization. 
However, due to manpower consider¬ 
ations which arose subsequently, it 
became necessary to suspend the oper¬ 
ation of this procedure by notices pub¬ 
lished in the Federal Register Octo¬ 
ber 21, 1974 (39 FR 37355), September 
15, 1975 (40 FR 42532), March 17, 1976 
(41 FR 11172), October 1, 1976 (41 FR 
43393), March 28, 1977 (42 FR 16378) 
and September 26, 1977 (42 FR 48869). 
The provisions now stand suspended 
to April 1, 1978. 

Due to the continuing manpower 
considerations which resulted in the 
temporary suspension of the special 
procedure provided by 8 CFR 341.1(b) 
as set forth in the above-cited prior 
notices, it is necessary to suspend the 
provisions of § 341.1(b) for an addition¬ 
al period, until October 1, 1978, unless 
manpower considerations render feasi¬ 
ble or practicable their reinstitution at 
an earlier date. 

In the light of the foregoing, the 
provisions of 8 CFR 341.1(b) are 
hereby suspended until October 1, 
1978. unless the suspension is revoked 
prior thereto by notice published in 
the Federal Register. 

Dated: March 28, 1978. 

Leonel J. Castillo, 
Commissioner of 
Immigration and Naturalization. 

(FR Doc. 78-8515 Filed 3-30-78; 8:45 am] 


[3410-34] 

Title 9—Animals and Animal Products 

CHAPTER I—ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE, DE¬ 
PARTMENT OF AGRICULTURE 

SUBCHAFTER C—INTERSTATE TRANSPORTA¬ 
TION OF ANIMALS (INCLUDING POULTRY) 
AND ANIMAL PRODUCTS 

PART 78—BRUCELLOSIS 

Subpart D—Designation of Brucellosis 
Areas, Specifically Approved 
Stockyards and Slaughtering Estab¬ 
lishments 

Brucellosis Areas 

AGENCY: Animal and Plant Health 

Inspection Service, USDA. 


RULES AND REGULATIONS 

ACTION: Final rule. 

SUMMARY: The Animal and Plant 
Health Inspection Service is amending 
its Brucellosis regulations. These 
amendments update the Brucellosis 
regulations by providing the current 
status of various counties and States 
which have been designated Certified 
Brucellosis-Free Areas, Modified Certi¬ 
fied Brucellosis Areas, or Noncertified 
Areas for purposes of interstate move¬ 
ment of cattle and bison from such 
areas. This action is required because 
of the change in the Brucellosis status 
of the areas affected. 

EFFECTIVE DATE: March 31, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. A. D. Robb, U.S. Department of 

Agriculture, Animal and Plant 

Health Inspection Service, Veteri¬ 
nary Services, Hyattsville, Md., 

Room 805, 301-436-8713. 

SUPPLEMENTARY INFORMATION: 
The amendments delete the following 
areas from the list of Modified Certi¬ 
fied Brucellosis Areas in §78.21 and 
add such areas to the list designated 
as Noncertified Areas in §78.22 be¬ 
cause it has been determined that 
they no longer come within the defini¬ 
tion of a Modified Certified Brucello¬ 
sis Area in § 78.1(m): Barry and 
Newton Counties in Missouri. 

The amendments delete the follow¬ 
ing areas from the list of Certified 
Brucellosis-Free Areas in §78.20 and 
add such areas to the list designated 
as Noncertified Areas in §78.22 be¬ 
cause it has been determined that 
they no longer come within the defini¬ 
tion of a Certified Brucellosis-Free 
Area in §78.1(1): Harding County in 
South Dakota. 

The amendments delete the follow¬ 
ing areas from the list of Certified 
Brucellosis-Free Areas in §78.20 and 
add such areas to the list designated 
as Modified Certified Brucellosis Areas 
in §78.21 because it has been deter¬ 
mined that they now come within the 
definition of a Modified Certified Bru¬ 
cellosis Area in §78. l(m): Adams 
County in Iowa. 

The amendments delete the follow¬ 
ing areas from the list of Modified 
Certified Brucellosis Areas in §78.21 
and add such areas to the list desig¬ 
nated as Certified Brucellosis-Free 
Areas in § 78.20 because it has been de¬ 
termined that they now come within 
the definition of a Certified Brucello¬ 
sis-Free Area in §78.1(1): Jefferson 
County in Arkansas; Allamakee, Cerro 
Gordo, Clayton, and Sac Counties in 
Iowa; Jewell County in Kansas; 
Dakota and Thurston Counties in Ne¬ 
braska; and Pecos and Presidio Coun¬ 
ties in Texas. 

Accordingly, §§ 78.20, 78.21, and 

78.22 of Part 78, Title 9, Code of Fed¬ 
eral Regulations, designating Certified 
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Brucellosis-Free Areas. Modified Certi¬ 
fied Brucellosis Areas, and Noncerti¬ 
fied Areas, respectively, are amended 
to read as follows: 

§ 78.20 Certified Brucellosis-Free Areas 

The following States, or specified 
portions thereof, are hereby designat¬ 
ed as Certified Brucellosis-Free Areas: 

(a) Entire States . Arizona, Califor¬ 
nia, Connecticut, Delaware. Hawaii, 
Indiana, Maine, Maryland, Massachu¬ 
setts, Michigan, Minnesota, Montana, 
Nevada, New Hampshire, New Jersey, 
New York, North Carolina. North 
Dakota, Ohio. Oregon, Pennsylvania, 
Rhode Island, South Carolina, Virgin¬ 
ia. Washington, West Virginia, Wis¬ 
consin, Virgin Islands. 

(b) Specific Counties Within States. 

Alabama. Dale, Geneva. 

Arkansas. Baxter, Bradley, Carroll, 

Cleveland, Columbia, Dallas. Drew, 
Fulton, Garland. Grant, Jefferson, 
Johnson, Marion, Monroe, Montgom¬ 
ery. Newton, Ouachita, Searcy, Sharp, 
Stone, Union, Woodruff. 

Colorado. Adams, Alamosa, Arapa¬ 
hoe, Archuleta, Baca, Bent, Boulder, 
Chaffee, Cheyenne, Clear Creek, Con¬ 
ejos, Costilla, Crowley, Custer. Delta, 
Denver, Dolores, Douglas, Eagle. 
Elbert, El Paso. Fremont, Garfield, 
Gilpin, Grand, Gunnison, Hinsdale, 
Huerfano, Jackson. Jefferson, Kiowa, 
Kit Carson, Lake, La Plata, Larimer, 
Las Animas. Lincoln, Logan. Mineral, 
Moffat, Montezuma, Montrose, 
Morgan. Otero, Ouray, Park, Phillips, 
Pitkin, Prowers, Pueblo. Rio Blanco, 
Rio Grande, Routt, Saguache. San 
Juan, San Miguel, Sedgwick, Summit, 
Teller, Washington, Weld, Yuma. 

Florida. Baker, Bay, Citrus, Dixie, 
Escambia, Franklin. Holmes, Jackson, 
Leon. Liberty. Monroe, Okaloosa, 
Orange, Santa Rosa, Seminole, St. 
Johns, Taylor, Wakulla, Walton, 
Washington. 

Georgia. Appling, Atkinson, Bacon, 
Banks, Brantley. Bryan, Bulloch, 
Burke, Butts, Camden, Candler, Charl¬ 
ton, Chatham, Chattahoochee, Clarke, 
Clayton, Cook, Crawford, De Kalb. 
Echols, Effingham, Evans, Fannin, 
Franklin, Glascock, Glynn, Greene, 
Habersham, Jeff Davis, Johnson, 
Lanier, Laurens, Liberty, Long, McIn¬ 
tosh, Monroe, Peach, Rabun, Rich¬ 
mond, Screven, Stephens, Taylor, 
Toombs, Treutlen, Twiggs, Upson. 
Ware, Wayne, Wheeler, White, Wil¬ 
kinson. 

Idaho . Ada, Adams, Bear Lake, 
Benewah, Blaine, Boise, Bonner, 
Boundary, Butte, Camas, Canyon, 
Clark, Clearwater, Custer, Gem, 
Idaho, Kootenai, Latah, Lemhi, Lewis, 
Minidoka, Nez Perce, Owyhee, 
Payette, Power, Shoshone, Valley, 
Washington. 

Illinois. Adams, Alexander, Bond, 
Boone, Brown, Bureau, Calhoun, Car- 
roll, Cass, Champaign, Christian, 
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Clark. Clay. Clinton, Coles. Cook. 
Crawford. Cumberland, De Kalb, De 
Witt, Douglas, Du Page, Edgar, Ed¬ 
wards, Effingham, Payette, Ford, 
Franklin, Fulton, Gallatin. Greene. 
Grundy, Hamilton, Hancock, Hardin, 
Henderson, Henry, Iroquois, Jackson. 
Jasper. Jefferson, Jersey, Jo Daviess, 
Johnson, Kane, Kankakee, Kendall, 
Knox, Lake, La Salle, Lawrence, Lee, 
Livingston, Logan, Macon, Macoupin, 
Madison, Marion, Marshall, Mason, 
McDonough, McHenry. McLean, 
Menard, Mercer, Monroe, Montgom¬ 
ery, Morgan, Moultrie, Ogle, Peoria, 
Perry, Piatt. Pike, Pope, Pulaski, 
Putnam, Randolph, Richland. Rock 
Island, St. Clair, Saline, Sangamon, 
Schuyler, Scott. Shelby, Stark. Ste¬ 
phenson. Tazewell, Union, Vermilion, 
Wabash, Warren, Washington, Wayne, 
White, Whiteside, Will. Williamson, 
Winnebago, Woodford. 

Iowa. Adair, Allamakee, Audubon, 
Benton, Black Hawk. Boone, Bremer, 
Buchanan. Buena Vista, Butler, Cal¬ 
houn, Carroll, Cass, Cedar, Cerro 
Gordo, Cherokee, Chickasaw, Clarke, 
Clay, Clayton, Clinton, Crawford, 
Dallas, Davis, Decatur, Delaware, Des 
Moines, Dickinson, Dubuque, Emmet, 
Fayette, Floyd, Franklin. Fremont, 
Greene, Grundy, Hamilton, Hancock, 
Hardin. Harrison, Henry. Howard, 
Humboldt, Ida, Iowa, Jackson, Jasper. 
Jefferson, Johnson, Jones, Keokuk. 
Kossuth. Lee, Linn, Louisa, Lucas. 
Lyon, Madison, Mahaska, Marion, 
Marshall, Mills, Mitchell, Monona, 
Monroe. Montgomery, Muscatine, 
O'Brien, Osceola, Page, Palo Alto, Po¬ 
cahontas, Polk, Pottawattamie, Powe¬ 
shiek, Plymouth. Sac. Scott, Shelby, 
Sioux, Story, Tama, Taylor, Union, 
Van Buren, Wapello, Warren, Wash¬ 
ington, Webster, Winnebago, Winne¬ 
shiek, Woodbury, Worth, Wright. 

Kansas. Barber, Brown, Chase, 
Cheyenne, Clark, Comanche. Decatur, 
Doniphan, Edwards, Ellsworth, Ford, 
Gove. Graham, Grant, Gray, Greeley, 
Hamilton, Haskell, Hodgeman, Jewell, 
Johnson, Kearny. Kingman, Kiowa, 
Lane. Logan, Marion, Marshall, 
Meade, Ness, Norton, Pawnee. Phillips, 
Pottawatomie, Pratt, Rawlins, Repub¬ 
lic, Riley. Rooks. Rush, Saline, Scott, 
Shawnee, Sheridan, Sherman. Smith, 
Stanton, Thomas, Trego, Wallace. 
Washington, Wichita. 

Kentucky. Bell, Breathitt, Campbell, 
Clay, Edmonson, Floyd, Harlan, John¬ 
son, Kenton, Knott, Knox, Lawrence, 
Lee, Leslie, Letcher, Lewis, Magoffin, 
Martin, McCreary, Menifee, Morgan, 
Owsley, Pendleton, Perry, Pike, Rob¬ 
ertson, Trimble, Whitely, Wolfe. 

Mississippi. Alcorn, Hancock, Harri¬ 
son, Jackson, Stone. Tishomingo. 

Missouri Audrain. Dunklin, Gascon¬ 
ade, Hickory, Lewis. Moniteau, Mont¬ 
gomery, Perry, Platte, Pulaski, St. 
Louis, Schuyler, Shelby. 

Nebraska. Box Butte, Cheyenne, 
Dakota, Deuel, Thurston. 
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New Mexico. Catron, Colfax, Dona 
Ana, Grant. Harding, Hidalgo, Lincoln, 
Los Alamos, Luna, McKinley, Otero, 
Rio Arriba, Sandoval, San Juan, Santa 
Fe, Sierra, Socorro, Taos, Torrance. 

South Dakota. Aurora, Beadle, Ben¬ 
nett, Bon Homme, Brookings, Brown, 
Brule, Buffalo, Butte. Campbell, 
Charles Mix, Clark, Clay, Codington, 
Corson, Custer, Davison. Day. Deuel, 
Dewey, Douglas, Edmunds, Fall River, 
Faulk. Grant, Gregory, Haakon, 
Hamlin, Hand, Hanson, Hughes, 
Hutchinson, Hyde. Jackson, Jerauld, 
Kingsbury, Lake, Lawrence, Lincoln. 
Lyman, Marshall, McCook. McPher¬ 
son, Meade, Mellette, Miner, Minne¬ 
haha, Moody, Pennington, Perkins, 
Potter, Roberts, Sanborn, Shannon. 
Spink, Sully, Todd. Tripp, Turner, 
Union, Walworth, Washabaugh, Yank¬ 
ton, Zieback. 

Tennessee. Anderson, Blount, Camp¬ 
bell, Carter, Claiborne, Davidson, Fen¬ 
tress, Grainger, Greene. Hamblen, 
Hancock, Jefferson, Johnson, Knox. 
Lake, Lewis, Meigs, Morgan, Perry, 
Polk, Roane, Robertson, Scott, Se¬ 
quatchie, Sevier, Sullivan, Unicoi, 
Union, Van Buren. 

Texas. Armstrong, Borden, Brewster. 
Childress, Comal, Crane, Culberson, 
Ector, Gillespie, Glasscock, Gray. 
Hansford, Hartley. Hemphill, Hud¬ 
speth, Hutchinson, Irion, Jeff Davis, 
Kendall, Kerr, Kimble, Lipscomb, 
Llano, Loving. Martin, Mason, 
Menard, Midland, Moore, Newton, 
Ochiltree, Pecos, Presidio, Reagan, 
Real, Roberts, Schleicher, Sherman, 
Sterling, Sutton, Terrell, Val Verde, 
Ward, Winkler, Yoakum. 

Utah. Beaver, Cache, Carbon, Dag¬ 
gett, Davis, Duchesne, Emery, Gar¬ 
field, Grand, Iron, Juab, Kane, Mil¬ 
lard, Morgan, Piute. Rich, Salt Lake, 
San Juan, Sanpete, Sevier, Summit, 
Tooele. Uintah, Utah, Wasatch, Wash¬ 
ington, Wayne, Weber. 

Vermont Bennington, Caledonia, 
Essex, Grand Isle, Lamoille, Orange, 
Rutland, Washington, Windham, 
Windsor. 

Wyoming. Albany, Big Horn, Camp¬ 
bell, Carbon, Converse, Crook, Fre¬ 
mont, Goshen, Hot Springs, Johnson, 
Laramie, Natrona, Niobrara, Park, 
Platte, Sheridan, Sublette, 
Sweetwater, Teton, Uinta, Washakie, 
Weston. 

Puerto Rico. Adjuntas, Aguada, 
Aguadilla, Aguas Buenas, Aibonito, 
Anasco, Arroyo, Barceloneta, Barran- 
quitas, Bayamon, Cabo Rojo, Caguas, 
Canovanas (Loiza), Catano. Cayey, 
Ceiba, dales, Cidra, Coamo, Comerio, 
Corozal, Culebra, Dorado, Fajardo, 
Guanica, Guayama, Guaynabo, 
Guayanilla, Hormigueros, Humacao. 
Jayuya, Juana Diaz, Juncos, Lajas, 
Lares, Las Marias, Luquillo, Manati, 
Maricao, Maunabo, Mayaguez, Moca. 
Morovis, Naranjito, Orocovis, Patillas. 
Penuelas, Ponce, Rincon. Rio Grande, 


Rio Piedras, Sabana Grande. Salinas, 
San German, San Juan, San Lorenzo. 
Santa Isabel, Toa Alta, Toa Baja, Tru¬ 
jillo Alto, Utuado, Vega Alta, Vega 
Baja, Vieques, Villalba, Yabucoa. 
Yauco. 

§ 78.21 Modified Certified Brucellosis 
Areas. 

The following States, or specified 
portions thereof, are hereby designat¬ 
ed as Modified Certified Brucellosis 
Areas: 

(a) Entire States. Alaska, Louisiana. 
Oklahoma. 

(b) Specific Counties Within States. 
Alabama. Autauga, Baldwin, Bar 

bour. Bibb. Blount, Bullock, Butler 
Calhoun. Chambers, Cherokee, Chil 
ton, Choctaw, Clarke, day. debume, 
Coffee. Colbert. Conecuh, Coosa, Cov¬ 
ington, Crenshaw, Cullman, Dallas, De 
Kalb, Elmore, Etowah. Escambia. 
Fayette, Franklin, Greene, Hale. 
Henry, Houston, Jackson, Jefferson 
Lamar, Lauderdale, Lawrence, Lee, Li 
mestone, Lowndes, Macon, Madison 
Marengo, Marion, Marshall, Mobile, 
Monroe, Montgomery, Morgan. Perry. 
Pickens, Pike, Randolph, Russell St. 
Clair, Shelby, Sumter. Talladega, Tal 
lapoosa, Tuscaloosa, Walker, Washing 
ton, Wilcox, Winston. 

Arkansas. Arkansas, Ashley, Benton 
Boone, Calhoun, Chicot, dark. Clay 
debume, Convray, Craighead, Craw 
ford, Crittenden. Cross, Desha, Faulk 
ner, Franklin, Greene, Hemstead, Hot 
Spring. Howard, Independence, Izard 
Jackson, Lafayette, Lawrence, Lee*. 
Lincoln. Little River, Logan, Lonoke. 
Madison, Miller, Mississippi, Nevada 
Perry, Phillips. Pike, Poinsett, Polk. 
Pope. Prairie. Pulaski, Randolph. 
Saline, Scott, St. Francis, Sebastian 
Sevier, Van Buren, Washington 
White. Yell. 

Colorado. Mesa. 

Florida. Alachua, Bradford, Brevard 
Broward. Calhoun, Charlotte, Clay 
Collier, Columbia, Dade. De Soto 
Duval, Flagler, Gadsden, Gilchrist 
Glades. Gulf, Hamilton, Hardee. 
Hendry. Hernando, Highlands, Hills 
borough, Indian River, Jefferson, La¬ 
fayette, Lake, Lee, Levy. Madison 
Manatee, Marion, Martin, Nassau, Os¬ 
ceola, Palm Beach. Pasco, Pinellas. 
Polk, Putnam, St. Lucie, Sarasota 
Sumter. Suwanee, Union, Volusia 
Georgia. Baker, Baldwin. Barrow. 
Bartow, Ben Hill, Berrien, Bibb, Bleck 
ley, Brooks, Calhoun, Carroll, Catoosa. 
Chattooga, Cherokee. Clay, Clinch 
Cobb, Coffee, Colquitt, Columbia. 
Coweta Crisp, Dade, Dawson. Decs 
tur, Dodge, Dooly, Dougherty, Doug 
las, Early, Elbert, Emanuel, Fayette. 
Floyd, Forsyth, Fulton, Gilmer, 
Gordon, Grady, Gwinnett, Hall, Han 
cock, Haralson, Harris, Hart. Heard, 
Henry, Houston, Irwin, Jackson. 
Jasper, Jefferson. Jenkins, Jones, 
Lamar, Lee, Lincoln. Lowndes, Lump 
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kin, Macon, Madison, Marion, McDuf¬ 
fie. Meriwether, Miller, Mitchell. 
Montgomery, Morgan, Murray, Musco¬ 
gee, Newton, Oconee, Oglethorpe, 
Paulding, Pickens, Pierce, Pike, Polk, 
Pulaski, Putnam, Quitman, Randolph, 
Rockdale, Schley, Seminole, Spalding, 
Stewart, Sumter, Talbot, Taliaferro, 
Tattnall, Telfair, Terrell, Thomas, 
Tift, Towns, Troup, Turner, Union, 
Walker, Walton. Warren, Washington, 
Webster, Whitfield, Wilcox, Wilkes, 
Worth. 

Idaho. Bannock, Bingham, Bonne¬ 
ville, Caribou, Cassia, Elmore, Frank¬ 
lin, Fremont, Gooding, Jefferson, 
Jerome, Lincoln, Madison. Oneida, 
Teton, Twin Falls. 

Illinois. Massac. 

Iowa. Adams, Appanoose, Guthrie, 
Ringgold, Wayne. 

Kansas. Allen, Anderson, Atchison, 
Barton, Bourbon, Butler, Chautauqua, 
Cherokee, Clay, Cloud, Coffey, 
Cowley, Crawford, Dickinson, Douglas, 
Elk, Ellis, Finney, Franklin. Geary, 
Greenwood, Harper, Harvey, Jackson, 
Jefferson, Labette, Leavenworth, Lin¬ 
coln, Linn, Lyon, McPherson, Miami, 
Mitchell, Montgomery, Morris, 
Morton, Nemaha, Neosho, Osage, Os¬ 
borne, Ottawa, Reno, Rice, Russell, 
Sedgwick, Seward, Stafford, Stevens, 
Sumner, Wabaunsee, Wilson, Wood- 
son, Wyandotte. 

Kentucky. Adair, Allen, Anderson, 
Ballard, Barren, Bath, Boone, Bour¬ 
bon. Boyd, Boyle, Bracken, Breckin¬ 
ridge, Bullitt, Butler. Caldwell, 
Calloway, Carlisle, Carroll, Carter, 
Casey, Christian, Clark, Clinton, Crit¬ 
tenden, Cumberland, Daviess, Elliott, 
Estill, Fayette, Fleming, Franklin, 
Fulton, Gallatin, Garrard, Grant, 
Graves, Grayson, Green, Greenup, 
Hancock, Hardin, Harrison, Hart, Hen¬ 
derson, Henry, Hickman, Hopkins, 
Jackson, Jefferson, Jessamine, Larue, 
Laurel, Lincoln, Livingston, Logan, 
Lyon, Madison, Marion, Marshall. 
Mason, McCracken, McLean, Meade, 
Mercer, Metcalfe, Monroe. Montgom¬ 
ery, Muhlenberg, Nelson, Nicholas, 
Ohio, Oldham, Owen, Powell, Pulaski, 
Rockcastle, Rowan, Russell. Scott, 
Shelby, Simpson, Spencer. Taylor. 
Todd, Trigg, Union, Warren, Washing¬ 
ton, Wayne. Webster, Woodford. 

Mississippi. Adams, Amite, Attala, 
Benton, Bolivar, Calhoun, Carroll, 
Chickasaw, Choctaw, Claiborne, 
Clarke. Clay, Coahoma, Copiah, Cov¬ 
ington. De Soto, Forrest, Franklin, 
George, Greene, Grenada, Hinds, 
Holmes, Humphreys. Issaquena, 
Itawamba, Jasper, Jefferson, Jefferson 
Davis. Jones, Kemper, Lafayette, 
Lamar, Lauderdale, Lawrence, Leake, 
Lee, LeFlore, Lincoln, Lowndes, Madi¬ 
son, Marion, Marshall, Monroe, Mont¬ 
gomery, Neshoba, Newton, Noxubee. 
Oktibbeha, Panola, Pearl River, Perry, 
Pike, Pontotoc, Prentiss, Quitman, 
Rankin. Scott, Sharkey, Simpson, 
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Smith, Sunflower, Tallahatchie, Tate, 
Tippah, Tunica. Union, Walthall, 
Warren, Washington, Wayne, Web¬ 
ster, Wilkinson, Winston, Yalobusha, 
Yazoo. 

Missouri. Adair. Andrew, Atchison, 
Barton, Bates, Benton. Bollinger, 
Boone. Buchanan, Butler, Caldwell, 
Callaway, Camden, Cape Girardeau, 
Carroll, Carter, Cass, Cedar, Chariton,. 
Christian, Clark, Clay, Clinton, Cole, 
Cooper, Crawford, Dade, Dallas, Da¬ 
viess, De Kalb, Dent, Douglas, Frank¬ 
lin, Gentry, Greene, Grundy, Harri¬ 
son, Henry, Holt. Howard, Howell, 
Iron, Jackson, Jasper, Jefferson, John¬ 
son, Knox, Laclede, Lafayette, Law¬ 
rence, Lincoln, Linn, Livingston, 
Macon, Madison, Maries, Marion. Mc¬ 
Donald, Mercer, Miller, Mississippi, 
Monroe, Morgan, New Madrid, 
Nodaway, Oregon, Osage, Ozark, Pe¬ 
miscot, Pettis, Phelps, Pike, Polk, 
Putnam, Ralls, Randolph, Ray, Reyn¬ 
olds, Ripley, St. Charles, St. Clair, St. 
Francois, St. Genevieve, Saline, Scot¬ 
land, Scott. Shannon, Stoddard, Stone, 
Sullivan, Taney, Texas, Vernon, 
Warren, Washington, Wayne, Web¬ 
ster, Worth, Wright. 

Nebraska. Adams, Antelope, Arthur. 
Banner, Blaine, Boone, Boyd, Brown, 
Buffalo, Burt, Butler, Cass, Cedar, 
Chase. Cherry, Clay, Colfax, Cuming, 
Custer. Dawes, Dawson, Dixon, Dodge, 
Douglas, Dundy, Fillmore, Franklin. 
Frontier, Furnas, Gage, Garden, Gar¬ 
field, Gosper, Grant, Greeley. Hall, 
Hamilton, Harlan, Hayes, Hitchock, 
Holt, Hooker, Howard, Jefferson, 
Johnson, Kearney, Keith, Keya Paha, 
Kimball, Knox, Lancaster, Lincoln, 
Logan, Loup, Madison, McPherson, 
Merrick, Morrill, Nance, Nemaha, 
Nuckolls, Otoe, Pawnee, Perkins, 
Phelps, Pierce, Platte. Polk, Redwil- 
low, Richardson, Rock, Saline, Sarpy, 
Saunders. Scotts Bluff, Seward, Sheri¬ 
dan, Sherman, Sioux, Stanton, 
Thayer, Thomas, Valley, Washington, 
Wayne, Webster, Wheeler, York. 

New Mexico. Bernalillo, Chaves, 
Curry, De Baca, Eddy, Guadalupe, 
Lea, Mora, Quay, Roosevelt, San 
Miguel, Union. Valencia. 

South Dakota. Jones. Stanley. 

Tennessee. Bedford, Benton, Bled¬ 
soe, Bradley, Cannon, Carroll, 
Cheatham, Chester, Clay, Cocke, 
Coffee, Crockett, Cumberland, Deca¬ 
tur. DeKalb, Dickson, Dyer, Fayette. 
Franklin, Gibson, Giles, Grundy, 
Hamilton, Hardeman, Hardin, Haw¬ 
kins, Haywood, Henderson, Henry. 
Hickman, Houston, Humphreys, Jack- 
son, Lauderdale, Lawrence, Lincoln. 
Loudon. Macon, Madison, Marion, 
Marshall, Maury, McMinn, McNairy, 
Monroe, Montgomery, Moore, Obion, 
Overton, Pickett, Putnam, Rhea, 
Rutherford, Shelby, Smith, Stewart, 
Sumner. Tipton, Trousdale, Warren, 
Washington, Wayne. Weakley, White, 
Williamson, Wilson. 
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Texas. Anderson, Andrews, Angelina. 
Aransas, Archer, Atascosa, Austin, 
Bailey, Bandera, Bastrop, Baylor. Bee, 
Bell, Bexar, Blanco. Bosque, Bowie, 
Brazoria, Brazos, Briscoe, Brooks, 
Brown, Burleson, Burnet, Caldwell, 
Calhoun, Callahan, Cameron, Camp, 
Carson, Cass, Castro, Chambers, 
Cherokee, Clay, Cochran, Coke, Cole¬ 
man, Collin, Collingsworth. Colorado, 
Comanche, Concho, Cooke. Coryell, 
Cottle, Crockett, Crosby, Dallam, 
Dallas, Dawson, Deaf Smith, Delta, 
Denton, De Witt, Dickens, Dimmitt, 
Donley, Duval, Eastland, Edwards, 
Ellis. El Paso, Erath, Falls, Fannin, 
Fayette, Fisher, Floyd, Foard, Fort 
Bend, Franklin, Freestone, Frio, 
Gaines, Galveston, Garza, Goliad, 
Gonzales, Grayson, Gregg, Grimes, 
Gaudalupe, Hale, Hall, Hamilton, Har¬ 
deman, Hardin, Harris, Harrison, Has¬ 
kell, Hays, Henderson, Hidalgo, Hill, 
Hockley, Hood, Hopkins, Houston, 
Howard, Hunt, Jack, Jackson, Jasper, 
Jefferson, Jim Hogg, Jim Wells, John¬ 
son, Jones, Karnes, Kaufman, Kenedy, 
Kent, King, Kinney. Kleberg, Knox, 
Lamar, Lamp, Lampasas, La Salle, 
Lavaca, Lee, Leon, Liberty, Limestone. 
Live Oak, Lubbock, Lynn. McCulloch, 
McLeannan, McMullen, Madison, 
Marion. Matagorda, Maverick, Medina, 
Milam, Mills, Mitchell, Montague. 
Montgomery, Morris, Motley, Nacog¬ 
doches, Navarro, Nolan, Nueces, 
Oldham, Orange, Palo Pinto, Panola, 
Parker, Parmer, Polk, Potter. Raines, 
Randall, Red River, Reeves, Refugio, 
Robertson. Rockwall, Runnels, Rusk. 
Sabine, San Augustine, San Jacinto, 
San Patricio, San Saba, Scurry, Shack¬ 
elford, Shelby, Smith, Somervell, 
Starr, Stephens, Stonewall, Swisher, 
Tarrant, Taylor, Terry, Throckmor¬ 
ton, Titus, Tom Green, Travis, Trinity, 
Tyler, Upshur, Upton, Uvalde. Van 
Zandt, Victoria, Walker. Waller, Wash¬ 
ington, Webb, Wharton, Wheeler, 
Wichita, Wilbarger, Willacy, William¬ 
son, Wilson, Wise, Wood, Young, 
Zapata, Zavala. 

Utah. Box Elder. 

Vermont Addison, Chittenden, 
Franklin, Orleans. 

Wyoming. Lincoln. 

Puerto Rico. Arecibo, Camuy, Caroli¬ 
na, Gurabo, Hatillo, Isabela, Las Pie- 
dras, Naguabo, Quebradillas, San Se¬ 
bastian. 

§ 78.22 Noncertified Areas. 

The following States, or specified 
portions thereof, are hereby designat¬ 
ed as Noncertified Brucellosis Areas: 

(a) Entire States. Yellowstone Na¬ 
tional Park. 

(b) Specific Counties Within States 

Florida. Okeechobee. 

Missouri. Barry, Newton. 

South Dadota. Harding. 

(Secs. 4-7, 23 Stat. 32, as amended; secs. 1 
and 2, 32 Stat. 791-792, as amended; sec. 3, 
33 Stat. 1265, as amended; sec. 2, 65 Stat. 
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693; and secs. 3 and 11, 76 St&t. 130, 132, 21 
U.S.C. 111-113, 114a-l, 115. 117, 120, 121, 
125, 134b, 134f; 37 FR 28464. 28477; 38 FR 
19141, 9 CFR 78.25.) 

The amendments Impose certain re¬ 
strictions necessary to prevent the 
spread of brucellosis in cattle and re¬ 
lieve certain restrictions presently im¬ 
posed. They should be made effective 
promptly in order to accomplish their 
purpose in the public interest and to 
be of maximum benefit to persons sub¬ 
ject to the restrictions which are re¬ 
lieved. It does not appear that public 
participation in this rulemaking pro¬ 
ceeding would make additional rel¬ 
evant information available to the De¬ 
partment. 

Accordingly, under the administra¬ 
tive procedure provisions of 5 U.S.C. 
553, it is found upon good cause that 
notice and other public procedure with 
respect to the amendments are im¬ 
practicable, unnecessary and contrary 
to the public interest, and good cause 
is found for making them effective less 
than 30 days after publication in the 
Federal Register. 

Done at Washington, D.C., this 23rd 
day of March. 

Note.— The Animal and Plant Health In¬ 
spection Service has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

E. A. Schilf, 

Acting Deputy Administrator, 
Veterinary Services. 

[FR Doc. 78-8278 Filed 3-30-78; 8:45 ami 
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SUBCHAPTER E—VIRUSES, SERUMS, TOXINS, 
AND ANALOGOUS PRODUCTS; ORGANISMS 
AND VECTORS 

PART 113—STANDARD 
REQUIREMENTS 

Autogenous Bacterin Sample 
Requirement; Reduction 

AGENCY: Animal and Plant Health 
Inspection Service (APHIS). 

ACTION: Final Rule. 

SUMMARY: This amendment pro¬ 
vides for a reduction in the number of 
autogenous bacterin samples being 
submitted to Veterinary Services for 
testing. At the present time, the same 
number of samples are required for 
autogenous bacterins as for other bac- 
terins. Since most of these samples 
will not be used, this requirement is 
now considered unnecessarily waste¬ 
ful, costly, and unjustified. This 
amendment specifies that a smaller 
number of samples be submitted for 
autogenous bacterins than for other 
bacterins. 

EFFECTIVE DATE: This amendment 
becomes effective March 31,1978. 
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FOR FURTHER INFORMATION 
CONTACT: 

Dr. R. J. Price, Biologies Licensing 
and Standards Staff, USDA, APHIS, 
VS. Room 827, Federal Building, Hy- 
attsville, Md. 20782, 301-436-8245. 

SUPPLEMENTARY INFORMATION: 
Autogenous bacterins are prepared for 
use in emergency situations from cul¬ 
tures of organisms thought to be re¬ 
sponsible for sick or dead animals or 
birds. In most instances, immediate 
use is indicated and unnecessary 
delays are to be avoided including 
nonessential testing. 

Most bacterins are subject to being 
tested for purity, safety, potency, and 
efficacy. Autogenous bacterins are 
tested for purity and safety only, and 
a smaller number of samples are 
needed for this purpose. 

The present regulations issued 
under the Virus-Serum-Toxin Act re¬ 
quire a minimum of 12 samples from 
each serial of autogenous bacterin. 
Since most of these samples will not 
be used, this requirement is now con¬ 
sidered unnecessarily wasteful, costly, 
and unjustified. 

§ 113.3 is amended by revising para¬ 
graph (b)(2) to read: 

§ 113.3 Sampling of biological products. 

♦ • • • • 

(b) * • ♦ 

(2) Bacterins and Bacterin-Toxoids. 
Two samples from each serial of auto¬ 
genous bacterins shall be selected. 
Samples from all other bacterins and 
bacterin-toxoids shall be selected as 
follows: 

• • » * • 

(21 U.S.C. 151 and 154; 37 FR 28477, 28646, 
38 FR 19141.) 

This amendment makes administra¬ 
tive changes to eliminate unnecessary 
and undesirable sampling of autogen¬ 
ous bacterins without making other 
substantive changes in the regulations. 
In order for it to be of maximum bene¬ 
fit, it must be made effective immedi¬ 
ately. 

Accordingly, under the administra¬ 
tive procedure provisions in 5 U.S.C. 
553, it is found upon good cause that 
notice and other public procedure con¬ 
cerning this amendment is impractica¬ 
ble and unnecessary, and good cause is 
found for making this amendment ef¬ 
fective less than 30 days after publica¬ 
tion in the Federal Register. 

Done at Washington, DC. this 23rd 
day of March, 1978. 

Note.— The Animal and Plant Health In¬ 
spection Service has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation 


Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

E. A. Schilf, 

Acting Deputy Administrator, 
Veterinary Services. 

(FR Doc. 78-8210 Filed 3-30-78; 8:45 ami 


[8025-01] 

Title 13—Business Credit and 
Assistance 

CHAPTER I—SMALL BUSINESS 
ADMINISTRATION 

[Rev. 13. Arndt. 19] 

PART 121—SMALL BUSINESS SIZE 
STANDARDS 

Procedures for Size Determinations 

AGENCY: Small Business Administra¬ 
tion. 

ACTION: Final rule. 

SUMMARY: This amendment modi¬ 
fies and clarifies SBA size determina¬ 
tion procedures to allow expedited and 
improved decisions in size status pro¬ 
ceedings, to provide for summary dis¬ 
missals of appeals to the SBA Size Ap¬ 
peals Board in appropriate cases, and 
to generally provide for appellate form 
of review by the SBA Size Appeals 
Board. The procedures provide SBA 
enforcement while emphasizing the 
need for affected parties to provide 
full information to SBA on relevant 
facts and issues. The regulation 
amendments would allow quicker dis¬ 
position of many simpler cases, while 
narrowing the issues in more compli¬ 
cated proceedings and allowing fair 
opportunity for input by private par¬ 
ties. 

EFFECTIVE DATE: May 1, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Stephen Klein, Office of General 
Counsel. Small Business Administra¬ 
tion, Washington. D.C. 20416, 202- 
653-6762. 

SUPPLEMENTARY INFORMATION: 
On February 9, 1977, SBA published in 
the Federal Register a Notice of Pro¬ 
posed Rulemaking (42 FR 8148) to 
amend its size determination proce¬ 
dures. Public comments were received, 
major aspects of which are as follows. 

1. Several comments questioned the 
concept of appellate review by the 
Board of field office size determina¬ 
tions. It was argued that the Board 
has a duty to correct all field office 
findings and to assure a complete and 
accurate SBA size decision by full de 
novo examination of all aspects of the 
case. This approach neglects the need 
for the parties to supply accurate in¬ 
formation at the early stages. Board 
experience has indicated that if de 
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novo Board review is freely available 
as a matter of course, parties frequent¬ 
ly fail to exercise due diligence in sub¬ 
mitting necessary evidence and argu¬ 
ments to the SBA field offices for the 
initial size determinations. While the 
Board retains the right to exercise de 
novo review if it deems appropriate, it 
appears that an appellate form of 
review would be adequate in most 
cases and would not be unfair to par¬ 
ties which have exercised reasonable 
diligence. 

2. A number of comments were re¬ 
ceived relating to the statements in 
the proposed regulations that SBA 
will ordinarily not raise additional 
issues concerning a firm’s size status 
and that concerns would be given op¬ 
portunity to rebut adverse data in 
SBA files which may be used in size 
determinations. SBA believes these 
concepts have relevance but the spe¬ 
cific language was deleted as unneces¬ 
sary and subject to possible miscon¬ 
struction. SBA’s investigative re¬ 
sources are limited and though appro¬ 
priate additional inquiries will be 
made in size determination cases SBA 
must continue to rely heavily on the 
evidence submitted by the parties. 
Also, SBA of course will continue to 
regularly make known to the concern 
whose size status is in question the 
basic premises being considered in the 
case, to allow opportunity for timely 
rebuttal. This effort will consider both 
the needs for adequate rebuttal and 
the needs for efficient time periods. 
Size determinations will be kept suffi¬ 
ciently flexible in format to allow ef¬ 
fective, reasonable, and fair proce¬ 
dures. 

3. Some comments suggested addi¬ 
tional provisions for notices to all in¬ 
terested parties at various stages of 
the field office and Board proceedings. 
The purpose of these notices would be 
to allow additional submissions by the 
parties. While we recognize the need 
to afford fair notice to parties of the 
essential elements in the case, it is not 
Intended that the proceedings be 
unduly formalized or delayed. SBA 
continues to view size determinations 
as primarily administrative fact-find¬ 
ing rather than adversary litigation. 
More specific notice requirements 
were therefore not deemed necessary. 

4. A few comments argued that 
there should be an automatic right to 
a hearing before the Board and the 
SBA field offices if desired. It is recog¬ 
nized that in certain cases oral hear¬ 
ings can be helpful. However, this is a 
matter which appears best left to the 
discretion of the Board and the field 
offices in light of the particular cir¬ 
cumstances in the case, possible need 
for a prompt decision and other perti¬ 
nent factors. Oral hearings are not 
necessarily more effective than docu¬ 
mentary evidence in obtaining ade¬ 
quate information on which to base 
the decision. 
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5. Some comments suggested that 
protestors in procurement size cases 
should have to provide specific evi¬ 
dence as well as specific allegations 
prior to SBA initiating a size determi¬ 
nation. It is argued that the size deter¬ 
mination procedures can place a costly 
burden on the firm whose size is in 
question. There is a definite element 
of administrative burden in submitting 
the necessary information to SBA. 
However, since this data is uniquely 
within the knowledge and possession 
of such firm there is no real alterna¬ 
tive to requiring it to provide the nec¬ 
essary information. Competitors bid¬ 
ding on small business set asides may 
have reason to question the size status 
of other bidders and it would not 
appear proper to foreclose this right 
directly affecting award of the pro¬ 
curement, even if specific evidence is 
not available. 

6 . A number of technical changes 
were made in the regulation to help 
effectuate the above noted purposes. 
The provision according a presump¬ 
tion of correctness to field office fac¬ 
tual findings was deleted, and a provi¬ 
sion added allowing dismissal by the 
Chairperson of appeals based primar¬ 
ily on issues or evidence which the ap¬ 
pellant had unreasonably failed to 
present to the SBA field office. Unspe¬ 
cific appeals would be dismissed. Also 
in the interest of expedition the regu¬ 
lation would delete provision for addi¬ 
tional extension of time for submis¬ 
sions by interested parties, and would 
specify that the findings and decision 
of the Board will be prepared and for¬ 
warded to the parties within a short 
period of time following the Board’s 
determination. The regulation would 
specifically state that submission of 
incomplete SBA Form 355 size data to 
the SBA field office could be con¬ 
strued against the firm failing to 
submit such information. Appeals 
from size determinations on property 
sales would have to be made within 5 
days, similar to procurement size de¬ 
termination appeals. The provisions 
that reconsideration by the Board 
would be granted only in extraordi¬ 
nary cases and that reconsideration 
would not apply to the procurement or 
sale in question were deleted. 

7. In general, these amendments are 
being finalized in a form similar to 
that proposed. It is recognized that 
they would establish significant 
changes in SBA procedures applicable 
to size determinations by SBA field of¬ 
fices and the Size Appeals Board. 
After a period of implementing experi¬ 
ence and adaptation it is expected that 
necessary or appropriate further modi¬ 
fications would be considered to pro¬ 
vide any corrective and improving ac¬ 
tions. SBA welcomes comment and 
suggestions from interested persons 
regarding SBA administration of these 
size determination procedures. 
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These amendments will be effective 
May 1. 1978. 

Dated: March 15, 1978. 

A. Vernon Weaver, 
Administrator. 

13 CFR part 121 is amended as fol¬ 
lows: 

1. Section 121.3-2<u) is amended to 
read as follows: 

§ 121.3-2 Definition of terms used in this 
part. 


(u) “Protest” means a statement in 
writing from any bidder, offeror, or 
other interested party on a particular 
procurement or sale, alleging that an¬ 
other bidder or offeror on such pro¬ 
curement or sale is not a small busi¬ 
ness concern. See § 121.3-5(a). 

2. Section 121.3-4 is amended to read 
as follows: 

$ 121.3-4 Size determinations. 

(a) Original size determinations shall 
be made by the regional director, or 
his delegatee, serving the region in 
which the principal office of the con¬ 
cern (not including its affiliates) 
whose size is in question is located, 
except that for lease guarantee rein¬ 
surance purposes such determinations 
shall be made by the Associate Admin¬ 
istrator for Finance and Investment. 
The regional director or his delegatee, 
or the Associate Administrator for Fi¬ 
nance and Investment promptly shall 
notify in writing, by certified mail, 
return receipt requested, the concern 
in question and other interested per¬ 
sons of his decision. Such determina¬ 
tion shall become effective immediate¬ 
ly and shall remain in full force and 
effect unless and until reversed by the 
Small Business Size Appeals Board 
pursuant to § 121.3-6. For the purpose 
of Government procurements or sales, 
a size determination shall be made 
only in the event of a protest pursuant 
to § 121.3-5, a request for recertifica¬ 
tion, a request for a Certificate of 
Competency, or if the Associate Ad¬ 
ministrator for Procurement Assis¬ 
tance or his delegatee or a regional di¬ 
rector or his delegatee determines it 
necessary to question the size status of 
a concern for the purpose of any 
Small Business contracting program or 
Procurement Source Program, or for 
property sales purposes or for any 
other purpose relating to Government 
procurement or sales. For the purpose 
of SBA financial assistance, a formal 
size determination under this provi¬ 
sion shall be made by the Regional 
Office only (1) where the regular 
review of the loan file or other sub¬ 
stantial evidence indicates the need 
therefor and a request is made by the 
appropriate SBA financial assistance 
official, or (2) where an initial deter- 
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mlnation is made by the SBA financial 
assistance officer that the concern is 
other than small and a request is 
made by the loan applicant. Initial 
nonformal financial assistance size de¬ 
terminations may not be appealed to 
the Size Appeals Board under § 121.3- 
6 . 

(b) Once properly Instituted (i.e., by 
filing of a protest or by an official re¬ 
quest for a determination) formal size 
determinations may be completed, 
even if the particular application, bid, 
or offer is subsequently withdrawn, or 
the Government procurement or sale 
is cancelled or awarded. 

(c) The size determination will be 
based primarily on facts and allega¬ 
tions supplied by the parties to the 
SBA. If deemed necessary or appropri¬ 
ate SBA may utilize other information 
in its files and may make inquiries in¬ 
cluding requests to the parties or 
other persons for additional specific 
information. The burden of establish¬ 
ing its small business size by submit¬ 
ting full information to SBA shall be 
upon the concern whose size status is 
under consideration. Specific signed 
factual evidence will be weighed more 
heavily by SBA than general unsup¬ 
ported allegations or opinions. In the 
case of refusal or failure to furnish re¬ 
quested information within a required 
time period, SBA may assume that dis¬ 
closure would be contrary to the inter¬ 
ests of the party failing to make dis¬ 
closure. The SBA formal size determi¬ 
nation shall be based upon the record, 
including reasonable inferences there¬ 
from, and shall state in writing the 
basis for its findings and conclusions. 

(d) If SBA has made a formal size 
determination that a particular con¬ 
cern is not small, the concern will not 
be deemed eligible within such appli¬ 
cable size standard for any assistance 
under the Small Business Act or Small 
Business Investment Act of 1958, 
unless it is thereafter recertified by 
SBA as a small business. Afer such an 
adverse size determination, the con¬ 
cern shall not self-certify itself as 
small within the same or a lower em¬ 
ployee or annual receipts size standard 
(whichever is applicable) unless it is 
recertified. Applications for recertifi¬ 
cation shall be made to the SBA Re¬ 
gional Office which made the original 
size determination. Applications for 
recertification shall be accompanied 
by a current completed SBA Form 355 
and by any other pertinent informa¬ 
tion necessary to show a significant 
change in its ownership, management, 
contractual relations, or in other fac¬ 
tors bearing on its status as a small 
concern. If good cause is shown in ex¬ 
traordinary cases, as determined by 
the Chairperson of the Size Appeals 
Board, the original decision on the ap¬ 
plication for recertification may be 
made by the Size Appeals Board. 


§ 121.3-5 [Amended]. 

3. Section 121.3-5(a), relating to pro¬ 
tests of a firm’s small business status, 
is amended by substituting “regional 
office” for “district office” wherever it 
appears and by adding at the end 
thereof the following: 

(a) • • • A protest received after the 
time limits set forth herein shall not 
apply to the procurement or sale in 
question. A concern determined other 
than small business as a result of such 
late protest, however, shall be pre¬ 
cluded from self-certification in any 
other procurement or sale in which 
the size standard is not higher than 
the standard in the procurement or 
sale in question. See § 121.3-4(d) for 
the procedure under which such a con¬ 
cern can be recertified as a small busi¬ 
ness. A protest must adequately set 
forth specific alleged grounds for the 
protest. A protest merely alleging that 
the protested concern is not small or is 
affiliated with unspecified other con¬ 
cerns will not be deemed to adequately 
specify grounds for the protest. Evi¬ 
dence supporting the protest may be 
submitted therewith. Protests which 
do not set forth specific alleged 
grounds for the protest will be dis¬ 
missed. 

• • • • • 

4. Section 121.3-5(b), relating to no¬ 
tification of protest, is amended by 
substituting “regional director” for 
“district director” wherever it appears, 
and by amending the last sentence to 
read as follows: 


(b) • • • If the bidder or offeror does 
not submit the completed SBA Form 
355 within the period provided above, 
or within any additional period of time 
provided by SBA upon application for 
good cause shown, SBA may assume 
that the disclosure of the Form or any 
missing part thereof would be con¬ 
trary to the interests of the party fail¬ 
ing to make such disclosure. 

§ 121.3-6 [Amended] 

5. Section 121.3-6(a) is amended by 
deleting paragraphs (1) and (2) there¬ 
of and substituting the following: 

(a) • • • The Size Appeals Board 
shall consist of five members, to wit: 
The Deputy Administrator (Chairper¬ 
son); the Associate Administrator for 
Procurement Assistance (Vice Chair¬ 
person); the Associate Administrator 
for Finance and Investment; the Asso¬ 
ciate Administrator for Operations; 
and the Assistant Administrator for 
Planning, Research and Data Manage¬ 
ment. In the event the Vice Chairper¬ 
son acts as Chairperson in the stead of 
the Deputy Administrator, the Direc¬ 
tor of the Office of Procurement and 
Technical Assistance shall become a 
member of the Board. Each member 


shall designate one alternate in writ¬ 
ing to act in his stead, and in the event 
of an emergency, the Chairperson may 
designate a temporary additional al¬ 
ternate for any member. Each member 
or his alternate shall have one vote 
except that the Chairperson or the 
Vice Chairperson acting in his stead 
shall vote only in the event of a tie. 

6 . Section 121.3-6(b)(3)(i) is amended 
to read as follows: 


(b) • • • 

(3) Time for appeal, (i) An appeal 
from a size determination or product 
classification by a regional director, or 
his delegatee, may be taken at any 
time, except that because of the ur¬ 
gency of pending procurements, ap¬ 
peals concerning the small business 
status of a bidder or offeror in a pend¬ 
ing procurement must be within 5 
days, exclusive of Saturdays, Sundays, 
and legal holidays, after receipt of a 
decision by a regional director or his 
delegatee. Unless written notice of 
such appeal is received by the Size Ap¬ 
peals Board before the close of busi¬ 
ness on the 5th working day, the ap 
pell ant will be deemed to have waived 
its rights of appeal insofar as the 
pending procurement is concerned. 
Appeals from a size determination in a 
pending Government property sale 
must be within 5 days, exclusive of 
Saturdays. Sundays, and legal holi¬ 
days, after receipt of a decision by a 
regional director or his delegatee 
Unless written notice of such appeal is 
received by the Board before the close 
of business on the 5th working day. 
the appellant will be deemed to have 
waived its rights of appeal insofar as 
the pending sale is concerned. An 
appeal received after the time limits 
set forth herein shall be acted on, but 
such determination shall not apply to 
the procurement or sale in question. 


7. Section 121.3-6(b)(4) is amended 
to read as follows: 


(b) • • • 

(4) Appeal. No particular form is 
prescribed for the appeal. However, 
the appellant shall submit to the 
Board an original and one legible copy 
of such appeal. A copy of the appeal 
shall be simultaneously sent by the 
appellant to the contracting officer, if 
applicable, and also a simultaneous 
copy to the appropriate Regional 
Office. The appeal should include the 
following information: 

(i) Name and address of concern on 
which the size determination was 
made; * 

(ii) The character of the determina 
tion from which appeal is taken and 
its date; 
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(111) If applicable, the IFB or con¬ 
tract number and date, and the name, 
address and telephone number of the 
contracting officer; 

(iy) A full and specific statement of 
the reasons why the decision of a re¬ 
gional director, or his delegatee, the 
contracting officer or the Associate 
Administrator for Finance and Invest¬ 
ment is alleged to be erroneous; 

(v) Arguments in support of such al¬ 
legations; and 

(vi) Action sought by the appellant. 

Appeals must set forth specifically the 
alleged ground of material error in the 
original classification or size determi¬ 
nation. The Board generally will not 
review issues or evidence not previous¬ 
ly presented to the SBA office making 
the original size determination unless 
such review is determined to be neces¬ 
sary to prevent manifest injury to a 
party not due to any fault or omission 
of such party. 

• • • • • 

8 . Section 121.3-6(d) is amended to 
read as follows: 

• • • • • 

(d) Statement of interested parties. 
After an appeal has been filed, any 
other interested parties may file with 
the Board a signed statement, togeth¬ 
er with one legible copy thereof, as to 
why the appeal should or should not 
be denied. Such statements shall be 
mailed or delivered to the Size Appeals 
Board, Small Business Administration, 
Washington, D.C. 20416, within 5 cal¬ 
endar days of the receipt of appropri¬ 
ate notification of appeal or other 
action in the proceeding. If the appel¬ 
lant is the concern whose size status is 
in question, the Board will provide 
copies of such statements submitted in 
connection with the appeal or a recon¬ 
sideration thereof to such appellant. 

• • • • • 

9. Section 121.3-6<e)<l). relating to 
appeals to the Size Appeals Board, is 
amended by adding the following: 

» • * • • 

<e) • • • 

( 1 ) • ♦ • 

Time limitations on all submissions 
will be strictly applied. Late submis¬ 
sions and submissions additional to 
those provided for in the regulation or 
requested by SBA may be disregarded 
by the Board to avoid delay in disposi¬ 
tion of the case. If deemed necessary 
the Board may request additional spe¬ 
cific information from the parties or 
other persons. In the case of refusal or 
failure to promptly furnish such infor¬ 
mation, the Board may assume that 
disclosure would be contrary to the in¬ 


terests of the party failing to make 
such disclosure. 


10 . Section 121.3-6(g), relating to re¬ 
considerations, is amended to read as 
follows: 


(g) Reconsiderations. ( 1 ) Following a 
decision by the Size Appeals Board 
that a firm and its affiliates are not 
small business within an applicable 
size standard, any such firm or affili¬ 
ate may petition the Size Appeals 
Board for reconsideration upon pre¬ 
sentation of appropriate justification 
therefor. Such petition must be re¬ 
ceived by the Size Appeals Board 
within 10 business days following re¬ 
ceipt by the firm of the formal written 
Findings and Decision of the Board. 
The Findings and Decision of the 
Board will be prepared and forwarded 
to the parties within a short period of 
time following the Board’s determina¬ 
tion. The petition for reconsideration 
may be in any form, with an original 
and one copy. The Board will notify 
interested parties that a petition for 
reconsideration has been received. 

( 2 ) The Chairperson shall consider 
the petition for reconsideration upon 
the statement and other evidence pre¬ 
sented by the petitioners and any 
other evidence the Chairperson, in his 
discretion, deems necessary. 

(3) Grounds for reconsideration. 
Grounds for reconsideration shall be: 

(i) A material error of fact in the 
original decision; or 

(ii) Relevant facts not previously 
considered by the Board and not previ¬ 
ously available to the petitioner; 

(iii) When a request for reconsider¬ 
ation is made, the petitioning firm 
must demonstrate that the grounds 
for reconsideration involve facts which 
were not previously presented to the 
Board through no fault or omission of 
such party. 

(4) If the Chairperson denies the re¬ 
quest for reconsideration, he shall 
notify all parties. If the request for re¬ 
consideration is granted by the Chair¬ 
person, he shall so notify all interested 
parties, setting forth a reasonable time 
within which the interested parties 
may, if appropriate, submit additional 
information. The Board may, in its 
discretion, provide interested parties 
with copies of appropriate information 
submitted by other parties where it 
determines that this is necessary in 
the interest of fairness or to better 
assist the Board in performing its fact¬ 
finding functions. 

(5) Following its reconsideration of 
the matter, the Board will promptly 
render a decision pursuant to para¬ 
graph (f) of this section. The decision 
of the Board shall constitute the final 


administrative remedy afforded by 
this Agency. 


11. Section 121.3-6, relating to ap¬ 
peals to the Size Appeals Board, is 
amended by adding the following new 
paragraph (h): 

• • • • • 

(h) The following may be summarily 
dismissed by the Chairperson: 

(1) Untimely appeals and untimely 
petitions for reconsideration; 

(2) Appeals not setting forth specifi¬ 
cally the alleged grounds of material 
error in the initial size or classification 
determination; 

(3) Appeals not within the Board's 
jurisdiction; 

(4) Appeals where the allegation of 
error has no apparent ground of sup¬ 
port in either the record before the 
Board or under the Regulations of 
this Part 121; 

(5) Appeals on product or service 
classification/size standard determina¬ 
tions where the contract in question 
has already been awarded; 

( 6 ) Petitions for reconsideration 
which do not specify material errors of 
fact in the factual findings and conclu¬ 
sions of the Board’s decision or do not 
specify relevant facts not previously 
presented to SBA through no fault or 
omission of the petitioning party; and 

(7) Appeals primarily based upon 
issues or evidence that appellant had 
unreasonably failed to present to the 
SBA field office and there is no expla¬ 
nation for this failure. Failure to meet 
time limitations in making submissions 
to SBA field offices generally would 
not be a reasonable explanation. 

Such summary dismissal by the Chair¬ 
person shall be final insofar as the 
pending procurement or sale is con¬ 
cerned. The Chairperson shall also 
refer size determination appeals dis¬ 
missed solely by reason of untimeli¬ 
ness to the Board for a decision as re¬ 
gards eligibility for future procure¬ 
ments, sales, or other small business 
assistance. He shall not, however, 
refer to the Board untimely appeals 
from a product or service classification 
or size standard determination. The 
parties and other interested persons 
shall be promptly notified of the 
Chairperson’s action and the basis 
thereof. 

§121.3-8 [Amended] 

12 . Section 121.3-8, relating to defi¬ 
nition of small business for Govern¬ 
ment procurement and to detemina- 
tion of the appropriate product or ser¬ 
vice classification and the applicable 
size standard on a procurement by the 
contracting officer, is amended by 
adding after the words “provided in 
§ 121.3-6” the following: 


FEDERAL REGISTER, VOL 43, NO. 63—FRIDAY, MARCH 31, 1978 






13502 

• • •; provided, however, that an un¬ 
clear or incomplete classification 
action by the contracting officer may 
be supplied by the SBA field office or 
the Size Appeals Board or its Chair¬ 
person insofar a necessary in connec¬ 
tion with a size determination or size 
appeal. 

CFR Doc. 78-8489 Piled 3-30-78; 8:45 am] 


[6320-01] 

Title 14—Aeronautics and Space 

CHAPTER II—CIVIL AERONAUTICS 
BOARD 

SUSCHAPTER A—ECONOMIC REGULATIONS 

[Dockets 30783 and 31272; Reg. ER-1046, 
Amdt. 41 

PART 296—CLASSIFICATION AND 
EXEMPTION OF AIR FREIGHT FOR- 
WARDERS, INTERNATIONAL AIR 
FREIGHT FORWARDERS, AND CO¬ 
OPERATIVE SHIPPERS ASSOCI¬ 
ATIONS 

Liberalized Operating Authority for 
Air Freight Forwarders and Coop¬ 
erative Shippers Associations 

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., March 23, 1978. 

AGENCY: Civil Aeronautics Board. 
ACTION: Pinal Rule. 

SUMMARY; This rule allows cooper¬ 
ative shippers associations, air freight 
forwarders, and international air 
freight forwarders to use other for¬ 
warders to ship air cargo. The rule 
also allows cooperative shippers associ¬ 
ations to operate in international air 
transportation. This expanded author¬ 
ity for both forwarders and coopera¬ 
tives increases the flexibility of these 
indirect air carriers to the benefit of 
shippers, forwarders, and cooperatives 
alike. The rule is based on two notices 
of proposed rulemakings which were 
in response to petitions from an air 
freight forwarder and a cooperative 
shippers association. 

DATES: Effective: April 28. 1978. 

Adopted: March 23. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Joseph A. Brooks. Office of the Gen¬ 
eral Counsel, Civil Aeronautics 
Board. 1825 Connecticut Avenue 
NW., Washington, D.C. 20428, 202- 
673-5442. 

SUPPLEMENTARY INFORMATION: 
In response to a petition by Novo Air¬ 
freight, the Board issued notice of 
Proposed Rulemaking EDR-333, dated 
September 1, 1977, in Docket 30783, 
(42 FR 45691. 9/12/77), proposing to 
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allow cooperative shippers associations 
to use domestic air freight forwarders, 
and to allow domestic air freight for¬ 
warders and international air freight 
forwarders to use other forwarders of 
the same class. Comments or reply 
comments have been received from 
ABC Air Freight, Trans World Air¬ 
lines (TWA), Hawaii Air Cargo Ship¬ 
pers Association, the American Insti¬ 
tute for Shippers' Associations (AISA), 
Novo Airfreight Corp. American Air¬ 
lines, CF Air Freight, National Indus¬ 
trial Traffic League (NITL), Oxford 
Laboratories, and the Flying Tiger 
Line. 

On October 27, 1977, the Board 
issued Notice of Proposed Rulemaking 
EDR-338, (42 FR 57326, 11/2/77), in 
response to a petition from Jet Age 
Shippers Association, which proposed 
to allow cooperative shippers associ¬ 
ations to operate in overseas and for¬ 
eign air transportation. Comments 
have been received from Western Elec¬ 
tronics Manufacturers Association, Jet 
Age Shippers Association, jointly by 
Evergreen International Airlines, Rich 
International Airways, Trans Interna¬ 
tional Airlines and World Airways 
(Suppl emen tal), the Flying Tiger 
Line (FTL), 1 Frontier Freight For¬ 
warders, and the American Institute 
for Shippers Associations. 1 

FTL, in its comments in both pro¬ 
ceedings, 3 has stressed the impact of 
these proposals on international air 
transportation when taken together, 
and has requested that these proceed¬ 
ings be considered jointly. The Board 
agrees and has reviewed the comments 
submitted in both proceedings in light 
of FTL's suggestion. 

The Board has decided to adopt the 
rules as proposed in each proceeding, 
with certain changes discussed below. 
It is the opinion of the Board that a 
need for these changes has been 
shown, and that these modifications 
remove unnecessary regulatory restric¬ 
tions so as to benefit the shipping 
public. The two changes, taken togeth¬ 
er provide more options for shippers 
and flexibility within the air cargo in¬ 
dustry. 

As the Board stated in EDR-338, 
there are no legal or economic grounds 
for denying cooperative associations 
the authority to operate in intema- 


‘The Flying Tiger Line verbally requested 
that its comment be accepted late. For good 
cause shown, the request is granted. 

*AISA r s comment Included the statements 
of six cooperative shippers associations in 
support of the proposed rules. AISA also 
filed a Motion for Leave to File an Unautho¬ 
rized Document with its reply comments to 
the comments of FTL. For good cause 
shown, the motion is granted. 

S FTL also submitted a comment in Docket 
30783, expressing Its concern about both 
proposals, and incorporating by reference 
its comments in Docket 31272. 


tional air transportation. The fact 
that international authority has not 
previously been established rather re¬ 
flects the apparent lack of any inter¬ 
est by cooperatives in actively partici¬ 
pating in international markets. Ac¬ 
cording to the petition filed by Jet Age 
and the comments received in re¬ 
sponse to EDR-338, these circurn 
st ance s have changed significantly. 

FTL and Frontier Freight Forward 
ers, however, dispute this finding of 
need, and argue that such expanded 
authority for cooperatives could seri¬ 
ously u nder mine scheduled all-cargo 
service. FTL argues that in interna 
tional air transportation a few large 
forwarders now dominate the air 
freight market, and that permitting 
the consolidation of cooperative traf¬ 
fic would increase the power of these 
few forwarders over the direct carrl 
era. In addition, given the concentra 
tion of imports by commodity type in 
the transpacific markets, shipper asso 
ciations could, under the proposed 
rules, become "shipping cartels" of 
particular types of commodities, with 
the economic power to obtain lower 
freight rates to the detriment of the 
sched uled U.S. flag all-cargo carriers 
This, FTL contends, is an inappropri 
ate u se of the Board's antitrust immu¬ 
nity. FTL also contends that the po¬ 
tential size of these forwarder or coop 
erative consolidators would make it 
easier to avail themselves of charter 
freighter service, which would further 
damage the fragile condition of the in¬ 
ternational all-cargo direct carriers. 

If the Board does expand the operat 
ing authority of cooperatives to in 
elud e international air transportation, 
FTL also argues that more extensive 
reporting requirements should be im¬ 
posed, and a review undertaken of the 
breadth of the cooperatives' antitrust 
immunity. 

The Board disagrees with both the 
arguments and predictions of FTL and 
Frontier Freight Forwarders. The 
comments filed in Docket 31272 clear¬ 
ly show an interest by several shippers 
associations in international air 
freight markets. There appears to be 
no good reason why these associations 
should continue to be prohibited from 
providing their shipper members with 
the same savings in shipping costs as 
are available in domestic markets. The 
availability of cooperative shipping in 
international markets would thus par¬ 
ticularly help the small cooperative or 
shipper of light-weight bulky items to 
expand sales and U.S. exports to new 
foreign markets, with the overall 
effect of developing traffic and mar¬ 
kets, not just splitting the present 
market, as envisioned by FTL. 

The concern expressed by FTL that 
the proposed change, without addi 
tional reporting requirements, could 
result in the development of interna 
tional shipping cartels, appears unwar- 
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ranted in view of the commercial diffi¬ 
culties such an undertaking would 
confront. In addition, the Board is not 
granting blanket immunity from anti¬ 
trust laws, as stated by FTL, and cer¬ 
tainly would not condone or permit 
the type of practices envisioned by 
FTL, if they did indeed threaten com¬ 
petition. 

For these reasons, we see no need to 
impose the r epor ting requirements 
suggested by FTL on international 
cooperatives, or to conduct an exten¬ 
sive review of their operating regula¬ 
tions at this time. There is no reason 
why international cooperatives should 
not play the same role in international 
operations that they have in the do¬ 
mestic arena, and hence we believe 
that they should be governed by the 
same rules and principles as apply in 
domestic markets. 

In EDR-338 the Board proposed to 
require that any contract or agree¬ 
ment between a cooperative shippers 
issociation and a foreign agent of the 
association about matters contained in 
section 412 of the Act be filed with the 
Board for approval. In reviewing the 
comments in this proceeding, we find 
no apparent justification for this re¬ 
quirement. Since there is no regula¬ 
tory purpose served, or known prob¬ 
lem that requires such filings, we have 
not adopted this proposal in the final 
rule. 

The Supplementals have requested 
the Board expressly to waive jurisdic¬ 
tion over foreign (non-U.S. citizen) co¬ 
operative shippers associations ship¬ 
ping cargo inbound to the United 
States, as well as to state its willing¬ 
ness to grant section 402 permits to 
these foreign cooperatives to engage in 
both inbound and outbound shipments 
of air freight. The Supplementals 
argue that the Board has previously 
made the same policy decisions in 
regard to foreign air freight forward¬ 
ers, and that the extension of such au¬ 
thority to foreign cooperatives would 
encourage reciprocity by foreign gov¬ 
ernments. 

The Board's reason for declining ju¬ 
risdiction over foreign forwarders 
shipping inbound to the United States, 
as stated in the International Air¬ 
freight Forwarder Investigation, 27 
C.A.B. 658, 720-722 (1958), is equally 
applicable to foreign cooperative ship¬ 
pers associations. Since the enforce¬ 
ment of Board regulations on foreign 
citizens outside the United States is 
difficult, and can invite retaliation by 
the foreign governments involved, 
there is no reason to attemp to exer¬ 
cise jurisdiction over such organiza¬ 
tions. The qualifications of a foreign 
citizen cooperative shippers associ 
ation under section 402 is, of course, to 
be decided in the context of a foreign 
permit proceeding. 

The second request of the Supple¬ 
mentals is that the Board amend its 


FEDERAL 


RULES AND REGULATIONS 

general charter regulations (14 CFR 
Parts 207, 208, 212, and 214) to state 
that these foreign citizen cooperative 
shippers associations qualify to 
charter from direct air carriers. While 
this suggestion appears to have some 
merit, it is outside the scope of this 
proceeding and cannot be made a part 
of these final rules. We believe that it 
has sufficient merit, however, to war¬ 
rant consideration in a separate pro¬ 
ceeding, which we intend to institute 
in the near future. 

In EDR-333, the Board proposed to 
allow cooperative shippers associations 
to use the services of air freight for¬ 
warders. The opposition cites various 
potential operating problems, focusing 
primarily on one forwarder using an¬ 
other forwarder (which will be dis¬ 
cussed later), and on the belief that 
there is no clear need for the coopera¬ 
tives to have this authority. 4 The 
Board disagrees on both points. As 
summarized in the comments of the 
National Industrial Traffic League, a 
shippers organization, it is the Board's 
conclusion that this expansion of au¬ 
thority to cooperative associations 
would increase the efficiency and 
flexibility of the air cargo system, 
without raising the kinds of problems 
mentioned by the opponents. The 
Board further agrees with AISA's 
statement that the ability of coopera¬ 
tives to use air freight forwarders 
would permit easier entry for small co¬ 
operative shippers associations, thus 
furthering the Board and Congression¬ 
al goal of increasing competition in 
the air freight industry. The Board 
also affirms its conclusion in EDR-333 
that there is no longer a need to pro¬ 
hibit the use of forwarders merely to 
protect cooperatives from control by 
them. As we stated, the nature of the 
air cargo market and the Board's con¬ 
tinuing supervision act effectively to 
ensure the independence of the coo¬ 
peratives. 

Although EDR-333 proposes only to 
permit cooperative shippers associ¬ 
ations to use domestic air freight for¬ 
warders, this limitation was based on 
the fact that cooperatives operated 
solely in interstate air transportation. 
Since in this rule we now permit them 
to operate in international air trans¬ 
portation, however, they should be 
able to use both domestic and interna¬ 
tional air freight forwarders. The rea¬ 
sons expressed in EDR-338 for propos¬ 
ing the use of forwarders by coopera¬ 
tives is not differentiated between one 
type of forwarder or another, but ap¬ 
plies to the general principle. The 
final rule thus reflects the Board's 
conclusion that cooperatives should be 
permitted to use air freight forwarders 
operating in all forms of air transpor¬ 
tation. It is our conclusion that this 


‘Opposing comments were filed by Oxford 
Laboratories, CF Airfreight and FTL 
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authority will help the international 
forwarder in building its own market, 
and at the same time enable the small 
cooperatives to develop new markets 
for U.S. goods abroad. 

The most controversial of the 
Board’s proposals in these two rule- 
makings is that of allowing air freight 
forwarders to use other air freight for¬ 
warders of t he sa me class, as proposed 
in EDR-333. FTL's arguments in oppo¬ 
sition are the same as in connection 
with cooperative shippers associations. 
The other opposition to the proposal 
relies on perceived operating difficul¬ 
ties which would work to the detri¬ 
ment of the shipper and the direct car¬ 
rier. According to these arguments, if 
one forwarder uses another forwarder, 
the tracing of shipments becomes 
more difficult, responsibility and con¬ 
trol becomes obscured, thereby confus¬ 
ing the shipper as to where to make 
claim for any damages to shipments, 
and collections and payments by all 
parties become complicated and unrea¬ 
sonably delayed. As argued by NITL, 
and supported by American Airlines, 
these difficulties would dilute the 
quality of service in the air freight 
consolidator industry. All of this, 
argues NITL, would in effect decrease 
competition in th e forwarder industry. 
In addition, TWA, supported again by 
American, claims that permitting for¬ 
warders to use other forwarders will 
result in an erosion in direct carrier 
yields because shipments tendered to 
the direct carriers would tend to 
become larger and fewer in number. 
Because of this, carrier rates would 
rise, contends TWA, causing the cost 
to the underlying shipper to increase. 

The Board does not find these argu¬ 
ments persuasive. Under the present 
system, once the shipper gives his 
shipment to the forwarder, he has no 
way of knowing which, or how many, 
direct carriers may eventually carry 
this shipment to its destination. This 
has not resulted in the confusion or 
difficulties predicted by the oppo¬ 
nents, and there is no reason why this 
situation should chang e u nder the 
amended rules. As for TWA’s argu¬ 
ment that the shipper would not know 
to which carrier to make his claim, the 
system would again work as it does at 
present, with the shipper filing his 
claim with the initial forwarder for 
resolution. TWA’s second argument, 
that this proposal would result in a de¬ 
crease in direct carrier revenues, also 
appears to lack validity. If the result 
of the proposal is that larger consoli¬ 
dated shipments are given to the 
direct carrier, then the lower yields 
for these shipments would be offset by 
the ecomomles of handling larger, but 
fewer, shipments; the claimed lower 
yields would merely reflect lower 
costs. 

The advantages resulting from this 
amendment also more than overcome 
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any minor technical difficulties it may 
cause to arise. Shippers and indirect 
carriers will now have increased flexi¬ 
bility and availability of services. Also, 
entry into the market will be eased for 
the smaller indirect carriers, and the 
geographic scope of their operations 
will expand dramatically. For these 
reasons, the Board has decided to 
make its proposal final, thereby allow¬ 
ing greater options in service and in¬ 
creased competition in the freight con¬ 
solidation industry. 

The Board is making a technical ad¬ 
justment to the final rule, which was 
suggested by ABC Air Freight. As pro¬ 
posed, international air freight for¬ 
warders would have been limited to 
using only other international for¬ 
warders. ABC Air Freight points out 
that these international forwarders 
often ship traffic from a number of in¬ 
terior points to an international gate¬ 
way for consolidation, either by use of 
surface transportation or by direct air 
carriers, some of which have no inter¬ 
national authority. Since this limita¬ 
tion was based on the operating juris¬ 
diction of the forwarder class, there is 
no reason why an international for¬ 
warder should not be allowed to use a 
domestic air freight forwarder to move 
this traffic to the gateway, and the 
final rule reflects this view. 

By adopting these deletions of var¬ 
ious restrictions on indirect cargo air 
carriers, the Board in no way intends 
to avoid its responsibility to monitor 
closely their operations and the 
impact on the shippers of this more 
freely operating market. If it becomes 
necessary to establish certain require¬ 
ments, such as notice to shippers of 
multiple carriers, or procedures for 
claims, the Board will not hesitate to 
do so. 

Accordingly, § 296.1 of the Economic 
Regulations (14 CFR 296.1) is amend¬ 
ed as follows: 

1. Revise paragraphs (b)(2), (c)(1), 
(c)(2), and (f)(2) of §296.1 to read as 
follows: 


(c) ♦ • • 

(1) Which engages in interstate, 
overseas, or foreign air transportation, 
and 

(2) Which undertakes to ship prop¬ 
erty for the account of such associ¬ 
ation or its members, by air, in the 
name of either the association or the 
members, in order to secure the bene¬ 
fits of volume rates or improved ser¬ 
vices for the benefit of its members, 
and utilizes for the whole or any part 
of such transportation either the ser¬ 
vices of a direct air carrier as defined 
in § 296.1(d), or those of an air freight 
forwarder or an international air 
freight forwarder. 

• • • • • 

(f) • • • 

(2) Which, in the ordinary and usual 
course of its undertaking, assembles 
and consolidates or provides for assem¬ 
bling and consolidating of property or 
performs or provides for the perfor¬ 
mance of break-bulk and distributing 
operations with respect to consolidat¬ 
ed shipments, is responsible for the 
transportation of such property from 
the point of receipt to point of desti¬ 
nation, and utilizes for the whole or 
any part of such transportation either 
the services of a direct air carrier as 
defined in § 296.1(d)(1), (2). and (4). or 
those of an air freight forwarder or of 
another international air freight for¬ 
warder. 

(Secs. 101(3), 204(a), 416(a), Federal Avi¬ 
ation Act of 1958, as amended; 72 Stat. 737, 
743, 771; (49 U.S.C. 1301(3). 1324(a), 

1386(a)).) 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 
Secretary . 

[FR Doc. 78-8558 Filed 3-30-78; 8:45 am] 


[1505-01] 

Title 21—Food and Drugs 


§ 296.1 Definitions. 

• • • • • 

(b) • • • 

(2) Which in the ordinary and usual 
course of its undertaking, assembles 
and consolidates or provides for assem¬ 
bling and consolidating of property or 
performs or provides for the perfor¬ 
mance of break-bulk and distributing 
operations with respect to consolidat¬ 
ed shipments, is responsible for the 
transportation of property from the 
point of receipt to point of destination 
and utilizes for the whole or any part 
of such transportation either the ser¬ 
vices of a direct air carrier, as defined 
in §296.1(d)(l) and (3), or those of an¬ 
other air freight forwarder. 

• • • • • 


CHAPTER I—FOOD AND DRUG AD¬ 
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL¬ 
FARE 

SUBCHAPTER F—BIOLOGICS 

[Docket No. 75N-0308] 

PART 610—GENERAL BIOLOGICAL 
PRODUCTS STANDARDS 

PART 660—ADDITIONAL STANDARDS 
FOR DIAGNOSTIC SUBSTANCES 
FOR LABORATORY TESTS 

Revision and Updating of Standards 

Correction 

In FR Doc. 78-6525 appearing at 
page 10554 in the issue for Tuesday, 


March 14, 1978, make the following 
corrections: 

(1) On page 10558, in the middle 
column, in §660.33. the last two lines 
should read: “product: D. C, E, E, 6, K, 
k, FT. Fy*\ Jk\ Jk b , Le-. Le b . P„ M, N. 
S, and 8.” 

(2) On page 10559. in the first 
column, in §660.635(j), the “Caution’’ 
note should have been printed in cap 
ital letters. As corrected, paragraph (j) 
reads as follows: 


(j) The package insert shall bear the 
statement: “CAUTION: SOURCE MA 
TERIAL FROM WHICH THIS 
PRODUCT WAS DERIVED WAS 
FOUND N ONREACTTVE FOR 
HBsAg WHEN TESTED WITH LI¬ 
CENSED REAGENTS. NO KNOWN 
TEST METHOD CAN OFFER AS 
SURANCE THAT PRODUCTS DE 
RIVED FROM HUMAN BLOOD 
WILL NOT TRANSMIT HEPATI¬ 
TIS.” 

y • • • • • 


[1505-01] 

SUBCHAPTER G—COSMETICS 
[Docket No. 75N-0005] 

PART 701—COSMETIC LABELING 

“Hypoallergenic" and Other Claim* 
of Relative Safety 

Correction 

In FR Doc. 78-6425, appearing on 
page 10559 in the issue for Tuesday, 
March 14, 1978, in the first paragraph 
in the “SUPPLEMENTARY INFOP 
MATION” section, in the last line, 
after the word “immediately”. Insert 
“upon publication of this notice in the 
Federal Register”. 


[4710-01] 

Title 22—Foreign Relations 
CHAPTER I—DEPARTMENT OF STATE 

SUBCHAPTER O—INTERNATIONAL 
EDUCATIONAL AND CULTURAL EXCHANGE 

[Dept. Reg. 108.7521 

PART 63—EXCHANGE-VISITOR 
PROGRAM 

Exchange-Visitor Programs for Alien 
Physicians 

AGENCY: Department of State. 
ACTION: Final rule. 

SUMMARY: This document amend:; 
the Department’s regulations relating 
to Exchange-Visitor Programs which 
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are affected by provisions of Title VI 
of the Health Professions Educational 
Assistance Act of 1976 (Pub. L. 94- 
484), as amended by Pub. L. 95-83. The 
amendments set forth determinations 
which the Secretary of Health, Educa¬ 
tion, and Welfare is required to make 
pursuant to Pub. L. 94-484, as amend¬ 
ed. These determinations were not 
available at the time the Department 
revised its Exchange-Visitor Program 
regulations. 

The amendments set forth specific 
criteria which apply to alien physi¬ 
cians who come to the United States 
under the Exchange-Visitor Program 
either (1) to receive graduate medical 
education or training, or (2) to partici¬ 
pate in programs involving observa¬ 
tion, consultation, teaching or re¬ 
search. 

EFFECTIVE DATE: January 10. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Paul A. Cook, 703-235-9436. 

SUPPLEMENTAL INFORMATION: 
These regulations include specific 
sponsor obligations which apply to 
alien physicians admitted to the 
United States under the Exchange- 
Visitor Program. The regulation 
changes include two major categories 
for alien physicians, namely: (1) those 
regulations which are needed to imple¬ 
ment the new legislation which im¬ 
poses specific requirements regarding 
programs for alien physicians who 
come to the United States to receive 
graduate medical education or train¬ 
ing. and (2) changes which are essen¬ 
tial to control those programs involv¬ 
ing observation, consultation, teach¬ 
ing, and research in which alien physi¬ 
cians can participate without regard to 
the requirements imposed by the new 
legislation because the aliens will not 
be coming to the United States to par¬ 
ticipate in programs in which they will 
receive graduate medical education or 
training. 

It should be noted that the specific 
requirements of law which apply to 
alien physicians who come to the 
United States to receive graduate 
medical education or training do not 
apply to alien physicians who come to 
this country as exchange-visitors to 
observe, consult, teach, or conduct re¬ 
search. 

Since these amendments are for the 
purpose of implementing certain pro¬ 
visions of Title VI of Pub. L. 94-484, as 
amended, which became effective on 
January 10. 1978, the Department 
finds that the notice of proposed rule- 
making procedure and the delayed ef¬ 
fective date under 5 U.S.C. 553 are im¬ 
practical and unnecessary. However, 
consistent with the purpose and spirit 
of 5 U.S.C. 553, the Department will 
review and consider any written rec¬ 
ommendations or comments submitted 
to the Department concerning these 
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regulations with the view to making 
such further amendments as it deems 
warranted. 

As criteria are developed for other 
categories under §63.13, Sponsor obli¬ 
gations—Specific under the Exchange- 
Visitor Program, additional amend¬ 
ments will be issued. 

Accordingly, Part 63 of Title 22, 
Code of Federal Regulations, is 
amended as set forth below. 

1. The table of contents for Subpart 
B is amended by redesignating the 
present §§63.13-63.16 as §§63.14-63.17 
and changing the title of §63.12 to 
read “Sponsor obligations—General." 

2. In §63.1 immediately following 
the definition “Financed indirectly" 
the following definition is added: 

§ 63.1 Definitiona. 

• a • # • 

“Graduate medical education or 
training" means participation in a pro¬ 
gram in which the alien physician will 
receive graduate medical education or 
training, which generally consists of a 
residency or fellowship program in¬ 
volving health care services to pa¬ 

tients, but does not Include participa¬ 
tion in a program involving observa¬ 
tion, consultation, teaching or re¬ 

search in which there is no element or 
only incidental elements of patient 
care. 

• • • • ♦ 

3. In §63.12, paragraphs (c) and (f) 
are revised to read as follows: 

§63.12 Sponsor obligations—General. 


(c) Instruct any participant requir¬ 
ing an extension of temporary stay to 
apply to the Immigration and Natural¬ 
ization Service between 15 and 60 days 
before the expiration of the partici¬ 
pant's stay and provide the participant 
requiring the extension with a fully 
completed Form DSP-66 showing the 
period and terms of the extension de¬ 
sired; 


(f) Comply with specific criteria re¬ 
quired by the Department for certain 
types of programs (see § 63.13); 

• • • • • 

§§ 63.13—63.16 Redesignated as 63.14—17 

4. By redesignating §§63.13-63.16 as 
§§63.14-63.17, as stated in Item 1, a 
new § 63.13 is added to read as follows: 

§63.13 Sponsor obligations—Specific. 

(a) Alien physicians. The following 
criteria shall apply to alien physicians 
admitted to the United States in Ex¬ 
change-Visitor (J-I) status for the pur- 
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pose of observation, consultation, 
teaching, and research or participation 
in programs under which alien physi¬ 
cians will receive graduate medical 
education or training. These criteria 
must be strictly adhered to by Ex¬ 
change-Visitor Program sponsors in¬ 
volved with sponsorship of alien physi¬ 
cians. Failure to comply with these cri¬ 
teria can result in the immediate revo¬ 
cation of the Exchange-Visitor Pro¬ 
gram designation, pursuant to section 
63.17 of the regulations. 

(1) Effective date. Unless otherwise 
noted, these criteria apply on and 
after January 10, 1978 to requests for 
sponsorship of Exchange-Visitor alien 
physicians for two types of programs, 
namely: (i) programs under which 
they will receive graduate medical 
education or training; and (ii) medical 
programs under which they will ob¬ 
serve, consult, teach or conduct re¬ 
search. 

(2) Exchange-Visitor sponsorship for 
programs in which the alien receives 
graduate medical education or train¬ 
ing. (i) Any alien physician who is 
coming to the United States as an Ex¬ 
change-Visitor to participate in a pro¬ 
gram under which the physician will 
receive graduate medical education or 
training must be documented by the 
Educational Commission for Foreign 
Medical Graduates with a Certificate 
of Eligibility for Exchange-Visitor 
Status (Form DSP-66). 

(ii) The Department of State en¬ 
tered into an agreement with the Edu¬ 
cational Commission for Foreign 
Medical Graduates in 1971 whereby 
the latter was designated the author¬ 
ity to administer the issuance of the 
Form DSP-66 in all cases involving the 
admission, certification, transfer or ex¬ 
tension of stay for foreign physicians 
in Exchange-Visitor status who are re¬ 
ceiving graduate medical education or 
training as defined above. 

(iii) The Educational Commission 
for Foreign Medical Graduates is lo¬ 
cated at 3624 Market Street, Philadel¬ 
phia. Pa. 19104, U.S.A. The telephone 
number is area code 215-386-5900. The 
cable address is EDCOUNCIL, Phila¬ 
delphia, Pa, U.S.A. 

(3) Eligibility requirements to par¬ 
ticipate in programs under which 
alien physicians will receive graduate 
medical education or training. An Ex¬ 
change-Visitor physician is eligible to 
pursue a program under which he/she 
will receive graduate medical educa¬ 
tion or training only if the following 
requirements are met: 

(i) The school of medicine or one of 
the other health professions, which is 
offering the education or training, 
must be accredited by a body or bodies 
approved for the purpose by the Com¬ 
missioner of Education. Such school 
must agree in writing to provide the 
graduate medical education or training 
under the program for which the alien 
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is coming to the United States or to 
assume responsibility for arranging 
for the provision thereof by an appro¬ 
priate public or nonprofit private insti¬ 
tution or agency. If such an agreement 
by a school of medicine involves one or 
more of its affiliated hospitals, the 
hospital must join in the agreement. 

(ii) A list of medical schools accredit¬ 
ed by a body approved by the Commis¬ 
sioner of Education for the purpose of 
providing medical education can be ob¬ 
tained from either the Health Re¬ 
sources Administration, Department 
of Health, Education, and Welfare, 
3700 East West Highway, Hyattsville, 
Md. 20782 or the Educational Commis¬ 
sion for Foreign Medical Graduates 
(see address above). 

(iii) The agreement in writing must 
be dated and signed by both the alien 
physician who is applying to receive 
graduate medical education or training 
and a responsible official of the school 
of medicine or of one of the other 
health professions which is offering 
the education or training. Standard 
contracts currently used by schools of 
medicine and affiliated hospitals, if 
signed by both parties to the agree¬ 
ment and dated, will suffice to meet 
the “agreement in writing" require¬ 
ment. Such agreements, when signed 
and dated, should be sent to the Edu¬ 
cational Commission for Foreign 
Medical Graduates (see address 
above). 

(iv) Before making such agreement, 
the accredited school of medicine must 
be satisfied that all alien applicants 
(A) have passed Parts I and II of the 
National Board of Medical Examiners 
Examination (or an examination 
which has been determined by the 
Secretary of Health, Education, and 
Welfare to be equivalent to Parts I 
and II of the National Board of Medi¬ 
cal Examiners Examination), unless 
exempted by law. (B) have competen¬ 
cy in oral and written English, (C) will 
be able to adapt to the educational 
and cultural environment in which 
they will be receiving their education 
or training, and (D) have adequate 
prior education and training to partici¬ 
pate satisfactorily in the program for 
which they are coming to the United 
States. It should be noted that alien 
physicians who seek sponsorship of 
the Educational Commission for For¬ 
eign Medical Graduates will be re¬ 
quired to submit evidence to the Com¬ 
mission that they are competent in 
oral and written English. 

(v) The Secretary of Health. Educa¬ 
tion, and Welfare has determined, pur¬ 
suant to authorization granted by 
Pub. L. 94-484, that the Visa Qualify¬ 
ing Examination (VQE) is an examina¬ 
tion equivalent to the Part I and Part 
II examinations of the National Board 
of Medical Examiners (42 FR 45037, 
September 8, 1977). The Visa Qualify¬ 
ing Examination is prepared by the 


RULES AND REGULATIONS 

National Board of Medical Examiners 
and is administered by the Education¬ 
al Commission for Foreign Medical 
Graduates. The first of these examina¬ 
tions was given on September 7th and 
8th, 1977 and the next examination is 
scheduled to be given on September 
6th and 7th, 1978. Details regarding 
the VQE can be obtained from the 
Educational Commission for Foreign 
Medical Graduates, (see paragraph 
(2)(iii) for address). 

(vi) A graduate of a school of medi¬ 
cine. provided it has been accredited 
by the Liaison Committee on Medical 
Education, (a body approved for that 
purpose by the Commissioner of Edu¬ 
cation), regardless of whether the 
school is located in the United States, 
is exempted by law from the require¬ 
ments of passing Parts I and II of the 
National Board of Medical Examiners 
Examination or the equivalent Visa 
Qualifying Examination (VQE). 

(vii) The law also provides that alien 
physicians applying for Exchange-Visi¬ 
tor status are considered to have 
passed the Parts I and II examinations 
of the National Boards if they were, 
on January 9, *1977, fully and perma¬ 
nently licensed to practice medicine in 
a State and were on that date practic¬ 
ing medicine in a State and held on 
that date a valid specialty certificate 
issued by a constituent board of the 
American Board of Medical Special¬ 
ties. 

(viii) It is important to note that the 
Federation Licensing Examination 
(FLEX) and the Educational Commis¬ 
sion for Foreign Medical Graduates 
examination are not currently consid¬ 
ered by the Secretary of Health, Edu¬ 
cation, and Welfare to be the equiv¬ 
alent of Parts I and II examinations of 
the National Board of Medical Exam¬ 
iners for alien physicians wishing to 
come to the United States to receive 
graduate medical education or train¬ 
ing. The Visa Qualifying Examination 
(VQE) is the only examination deemed 
equivalent by the Secretary of Health, 
Education, and Welfare for the pur¬ 
pose of Pub. L. 94-484. 

(4) Limitation of stay and written 
assurances. Allen physicians must 
make a commitment to return to the 
country of their nationality or last 
residence upon completion of the edu¬ 
cation or training for which they are 
coming to the United States (including 
any extension of the duration thereof 
under paragraph (a)(4)(ii) of this sec¬ 
tion). The signature by the alien phy¬ 
sician on the reverse side of the origi¬ 
nal copy of the Form DSP-66 consti¬ 
tutes a commitment to return in accor¬ 
dance with Pub. L. 94-484. This law 
states that all alien physicians coming 
to the United States on or after Janu¬ 
ary 10, 1977 to receive graduate medi¬ 
cal education or training are subject to 
the two-year home physical presence 
requirement of section 212(e) of the 


Immigration and Nationality Act, as 
amended, and that such physicians are 
not eligible for waivers based on a “No 
Objection" statement submitted by 
their respective governments to the 
Secretary of State, pursuant to section 
212(e) of the Immigration and Nation¬ 
ality Act. 

(i) The government of the country 
of the alien physician’s nationality or 
last residence must provide written as¬ 
surance, satisfactory to the Secretary 
of Health. Education, and Welfare, 
that there is a need in that country 
for persons with the skills the alien 
physician will acquire in such educa¬ 
tion or training. The following format, 
approved by the Secretary of Health, 
Education, and Welfare, must be sub¬ 
mitted to the Educational Commission 
for Foreign Medical Graduates by for¬ 
eign governments when providing the 
assurances required by Pub. L. 94-484 
for alien physicians coming to the 
United States to receive graduate 
medical education or training. The 
statement by the foreign government 
must bear the seal of the government 
concerned and be signed by a duly des¬ 
ignated official of that government. 

Name of Applicant for Visa: - 

There currently exists in (country) a need 
for qualified medical practitioners in the 

specialty of - . (Name 

of applicant for Visa) has filed a written as 
surance with the government of this coun 
try that he/she will return to this country 
upon completion of training in the United 
States and Intends to enter the practice of 
medicine in the specialty for which training 
is being sought. 

Stamp (or Seal and signature) of issuing of¬ 
ficial of named country. 

Dated: - 


Official of named Country. 

(ii) The duration of the alien’s par 
ticipation in the program for which he 
or she is coming to the United States 
is limited to not more than two years, 
except that such duration may be ex¬ 
tended for one year at the written re¬ 
quest of the government of the indi 
vidual’s nationality or last foreign resi¬ 
dence. Such an extension can be 
granted only if the accredited school 
providing or arranging for the provi¬ 
sion of the education or training pro¬ 
gram agrees in writing to such an ex¬ 
tension, and the extension is for the 
purpose of continuing the alien’s edu¬ 
cation or training under the specific 
program for which he or she came to 
the United States. Written requests 
for extensions should follow the type 
of format described in paragraph 
(a)(4)(i) of this section. 

(5) “Substantial Disruption ” provi¬ 
sion of Pub. L. 94-484. The require 
ments of paragraphs (a)(3)(i) and 
(3)(iv)(A) of this section shall not 
apply between January 10, 1978 and 
December 31, 1980, to any alien physi 
clan who seeks to come to the United 
States to participate in an accredited 
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program under which the alien will re¬ 
ceive graduate medical education or 
training, if there would be a substan¬ 
tial disruption in the health services 
provided in such program because the 
alien was not permitted, because of his 
or her failure to meet these two re¬ 
quirements of Pub. L. 94-484, as 
amended, to enter the United States 
to participate in such program. 

(i) In the administration of the ‘‘sub¬ 
stantial disruption” provision the At¬ 
torney General will take such action 
as may be necessary to ensure that the 
total number of exchange visitors par¬ 
ticipating (at any time) in programs 
described immediately above does not, 
because of the “substantial disrup¬ 
tion” exemption, exceed the total 
number of such aliens participating in 
such programs on January 10, 1978. 
Any alien physician admitted under 
the “substantial disruption” provision 
must have Educational Commission 
for Foreign Medical Graduates certifi¬ 
cation and be documented by the Edu¬ 
cational Commission for Foreign 
Medical Graduates with a Form DSP- 
66 (Certificate of Eligibility for Ex¬ 
change-Visitor status). The Education¬ 
al Commission for Foreign Medical 
Graduates will assure that the total 
number of alien physicians admitted 
under the “substantial disruption” 
provision does not exceed the total 
number of alien physicians particpat- 
ing in such training programs on Janu¬ 
ary 10, 1978. 

(ii) The Educational Commission for 
Foreign Medical Graduates currently 
administers the issuance of certificates 
of eligibility for exchange visitor visas 
for alien physicians coming to the 
United States to receive graduate 
medical education or training. The 
Educational Commission for Foreign 
Medical Graduates has the most com¬ 
plete data on alien physicians. There¬ 
fore, the Commission will process 
waiver requests under the “substantial 
disruption” provision of Pub. L. 94-484 
within criteria to be provided by the 
Department of State on advice from 
the Department of Health, Education, 
and Welfare. These criteria and limits 
by which medical institutions and hos¬ 
pitals can predictably obtain waivers 
on a case-by-case basis will be for the 
period January 10, 1978, through De¬ 
cember 31, 1980. Medical institutions 
and hospitals should submit the neces¬ 
sary data to the Educational Commis¬ 
sion for Foreign Medical Graduates to 
demonstrate that the criteria have 
been met and the limits maintained. 
The issuance of eligibility certificates 
(DSP-66s) by the Educational Com¬ 
mission for Foreign Medical Gradu¬ 
ates constitutes the granting of a 
waiver under the “substantial disrup¬ 
tion” provision of the law. 

Institutions which do not receive fa¬ 
vorable consideration on applications 
for “substantial disruption” waivers 
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may appeal the decision. Appeals 
should be sent to the Executive Direc¬ 
tor of the Educational Commission for 
Foreign Medical Graduates for trans¬ 
mittal to an Appeals Board which is 
chaired by the Administrator, Health 
Resources Administration, Depart¬ 
ment of Health, Education, and Wel¬ 
fare. 

(6) Eligibility to participate in 
public health and preventive medicine 
programs. A United States university, 
academic medical center, school of 
public health, or other public health 
institution which has been designated 
as an Exchange-Visitor Program by 
the Secretary of State is authorized to 
issue Form DSP-66 to alien physicians 
to enable them to come to the United 
States for the purposes of entering 
into those programs which do not in¬ 
clude any clinical activities involving 
direct patient care. Under these cir¬ 
cumstances, the special eligibility re¬ 
quirements listed in paragraphs (a)(3) 
(i), (iii) and (3)(iv)(A) of this section 
need not be met. However, the Re¬ 
sponsible Officer or alternate Respon¬ 
sible Officer of the Exchange-Visitor 
Program involved must append a certi¬ 
fication to the Form DSP-66 which 
states: 

“This certifies that the program in 
which (name of physician) is to be en¬ 
gaged does not include any clinical ac¬ 
tivities involving direct patient care.” 

(7) Eligibility requirements to par¬ 
ticipate in programs involving obser¬ 
vation, consultation, teaching, and re¬ 
search. A United States university or 
academic medical center which has 
been designated an Exchange-Visitor 
Program by the Secretary of State is 
authorized to issue Form DSP-66 to 
alien physicians to enable them to 
come to the United States for the pur¬ 
poses of observation, consultation, 
teaching or research under the follow¬ 
ing two situations, neither of which re¬ 
quires that the special eligibility re¬ 
quirements listed in paragraphs (a)(3) 
(i), (iii) and (3)(iv)(A) of this section be 
met. 

(i) If the alien physician is coming to 
the United States solely for the pur¬ 
pose of observation, consultation, 
teaching, or research, the Responsible 
Officer or duly designated alternate of 
the Exchange-Visitor Program in¬ 
volved must sign and append to the 
Form DSP-66 a certification which 
states “this certifies that the program 
in which (name of physician) is to be 
engaged is solely for the purpose of 
observation, consultation, teaching or 
research and that no element of pa¬ 
tient care services is involved.” 

(ii) If the alien physician is coming 
to the United States to pursue a pro¬ 
gram involved with observation, con¬ 
sultation, teaching or research but 
which also involves incidental patient 
contact, the dean of the involved ac¬ 
credited United States medical school 
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or his designee must certify to the fol¬ 
lowing five points and the certification 
must be appended to the Form DSP- 
66 issued to the prospective Exchange- 
Visitor alien physician: 

(A) The program in which (name of 
physician) will participate is predomi¬ 
nantly involved with observation, con¬ 
sultation. teaching or research. 

(B) Any incidental patient contact 

involving the alien physician will be 
under the direct supervision of a phy¬ 
sician who is a U.S. citizen or resident 
alien and who is licensed to practice 
medicine in the State of-. 

(C) The alien physician will not be 
given final responsibility for the diag¬ 
nosis and treatment of patients. 

(D) Any activities of the alien physi¬ 
cian will conform fully with the State 
licensing requirements and regulations 
for medical and health care profes¬ 
sions in the State in which the alien 
physician is pursuing the program. 

(E) Any experience gained in this 
program will not be creditable towards 
any clinical requirements for medical 
specialty board certification. 

(iii) The Educational Commission 
for Foreign Medical Graduates is also 
authorized to issue Form DSP-66 to 
alien physicians who are coming to the 
United States to participate in a pro¬ 
gram of observation, consultation, 
teaching, or research provided the re¬ 
quired letter of certification as out¬ 
lined in paragraphs (a)(7) (i) or (ii) of 
this section is appended to the Form 
DSP-66. Hospitals, medical, and re¬ 
search centers which do not currently 
have Exchange-Visitor Programs des¬ 
ignated by the Department of State 
may request the Educational Commis¬ 
sion for Foreign Medical Graduates to 
document alien physicians with Form 
DSP-66 if such physicians are coming 
to this country primarily for observa¬ 
tion, consultation, teaching, or re¬ 
search programs. Institutions should 
consult with the Educational Commis¬ 
sion for Foreign Medical Graduates 
for information regarding the require¬ 
ments to be met for Form DSP-66 doc¬ 
umentation by the Educational Com¬ 
mission for Foreign Medical Gradu¬ 
ates. 

(8) Applicability of section 212(e) of 
the Immigration and Nationality Act 
(i) Any exchange visitor physician 
coming to the United States on or 
after January 10, 1977 for the purpose 
of receiving graduate medical educa¬ 
tion or training is automatically sub¬ 
ject to the two-year foreign residency 
requirement of section 212(e) of the 
Immigration and Nationality Act. 
Such physicians are not eligible to be 
considered for 212(e) waivers on the 
basis of “No Objection” statements 
issued by their governments. 

(ii) Alien physicians coming to the 
United States for the purpose of ob¬ 
servation, consultation, teaching, or 
research are not automatically subject 
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to the two-year foreign residence re¬ 
quirement of section 212(e) of the Im¬ 
migration and Nationality Act but 
would be subject to the requirement 
only if they were govemmentally fi¬ 
nanced or subject to the foreign resi¬ 
dency requirement because of the Ex¬ 
change-Visitor Skills IJst (Public 
Notice, 37 FR 8099, April 25, 1972 and 
43 FR 5910, February 10, 1978). Such 
alien physicians are eligible for consid¬ 
eration of waivers under section 212(e) 
of the Immigration and Nationality 
Act on the basis of “No Objection” 
statements submitted by their govern¬ 
ments in their behalf through diplo¬ 
matic channels to the Secretary of 
State. 

(9) Alien physicians in training pro¬ 
grams prior to January 10, 1978. (i) 
Alien physicians in the United States 
in medical residency training pro¬ 
grams which began prior to January 
10, 1977, who qualify for the five-year 
general limitation of stay, will, in gen¬ 
eral, be sponsored for completion of 
their training objective, provided they 
have not obtained a waiver under sec¬ 
tion 212(e) of the Immigration and Na¬ 
tionality Act or become permanent 
residents of the United States. Specifi¬ 
cally: 

(ii) Alien physicians who completed 
in June 1977 the first or second year 
of an initial residency training pro¬ 
gram will be sponsored to complete 
the balance of their training objective, 
subject to the five-year general limita¬ 
tion of stay. 

(iii) Alien physicians who completed 
initial residency training in June 1977 
and who have <* contract or clinical fel¬ 
lowship to pursue a subspecialty in a 
field directly related to their residency 
training will be sponsored to do so. 
provided the subspecialty training can 
be completed within the five-year time 
limitation. 

(iv) Alien physicians who began 
their training in 1974, 1975, or 1976 
will be sponsored to pursue their sub¬ 
specialty training after completing 
their residency training programs only 
if: (A) they can provide evidence to 
show that their stated objective in 
coming to the United States was to 
pursue such subspecialty training; or 
(B) they can provide the Educational 
Commission for Foreign Medical 
Graduates with a strong written justi¬ 
fication from the dean, vice dean or 
registrar, or chief executive officer of 
the concerned home country academic 
institution or from a government offi¬ 
cial, such as the Minister of Health, 
that there is a definite need in that 
country for persons with the skills the 
alien will acquire. 

(v) Alien physicians who were in 
training programs prior to January 10. 
1977, and who are continuing to 
pursue the same program objective are 
still eligible to be considered for a 
waiver on the basis of a “No Objec¬ 
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tion” statement from their respective 
governments. 

(vi) Alien physicians who began 
their graduate medical education or 
training programs between January 
10, 1977, and January 9, 1978, will be 
permitted to complete their initial 
training program objectives provided 
they have not become immigrants or 
obtained waivers of the two-year for¬ 
eign residence requirement. Initial 
training program objective is defined 
as the completion of the basic resi¬ 
dency requirement or fellowship pro¬ 
gram for which the alien physician 
came to the United States. If, after 
completing their basic residency or fel¬ 
lowship programs, the alien physicians 
wish to pursue additional training in a 
directly-related subspecialty, they will 
be required to furnish documentation 
from their home-country governments 
that there is a definite need in the 
countries concerned for persons with 
the additional skills which the 
physician(s) will acquire. The alien 
physicians must also certify that they 
will return home on completion of any 
extension of stay. 

5. In §63.22 (b)(1) and (cKl), change 
15 and 30 days to read 15 and 60 days. 

6. In section 63.31, paragraph (a)(1) 
is amended to read as follows: 

§ 63.31 Requests for waivers of the home- 
country physical presence requirement 
of the Immigration and Nationality 
Act, as amended. 

(a) General provisions. • • • 

(1) No person admitted under sec¬ 
tion 101(a)(15)(J) of the Immigration 
and Nationality Act or acquiring such 
status after admission (i) whose par¬ 
ticipation in the program was financed 
in whole or in part, directly or indi¬ 
rectly, by an agency of the Govern¬ 
ment of the United States or by the 
government of the country of the par¬ 
ticipant’s nationality or his last resi¬ 
dence, or (ii) who at the time of admis¬ 
sion or acquisition of status under sec¬ 
tion 101(a)(15)(J) was a national or 
resident of a country which the Secre¬ 
tary of State, pursuant to regulations 
prescribed by the Secretary, had desig¬ 
nated as clearly requiring the services 
of persons engaged in the field of spe¬ 
cialized knowledge or skill in which 
the participant was engaged, or (iii) 
who came to the United States under 
section 101(a)(15)(J) or acquired such 
status after entry in order to receive 
graduate medical education or train¬ 
ing, shall be eligible for an immigrant 
visa, or for permanent residence, or 
for a nonimmigrant visa under section 
101(a)(15)(H) or section 101(a)(15)(L) 
until it is established that such person 
has resided and been physically pre¬ 
sent in the country of such person’s 
nationality or last residence for an ag¬ 
gregate of at least two years following 
departure from the United States. 


(Sec. 4. 63 Stat. Ill, as amended; secs. 102. 
109(aXb), (d) (75 Stat. 527, 534, 535); secs 
101(a), (15)(J), 104(a), 212(e) (66 Stat. 166. 
174, 182, 184); sec. 2, 84 Stat. 116, 117 (22 
UJS.C. 2658, 2452); 8 U.8.C. 1101(a)(15XJ). 
1104(a), 1182(e), 1258; Title VI. Pub. L. 94 
484 ( 90 Stat. 2300); Pub. L. 95-83 (91 Stat 
394, 395).) 

Dated: March 27, 1978. 

Ben H. Re ad , 
Deputy Undersecretary 
for Management 
[FR Doc. 78-8601 Filed 3-30-78; 8:45 am] 


[6820-32] 


CHAPTER VI—U.S. ARMS CONTROL 
AND DISARMAMENT AGENCY 

PART 601—STATEMENT OF 
ORGANIZATION 

Revision 

AGENCY: U.S. Arms Control and Dis 
armament Agency. 

ACTION: Final rule. 

SUMMARY: The U.S. Arms Control 
and Disarmament Agency is revising 
its regulations relating to its state 
ment of organization. The purpose of 
the amendment is to update the regu 
lation as in effect January 1, 1978. 

EFFECTIVE DATE: January 1, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Sidney D. Anderson, Deputy Admin 
istrative Director, U.S. Arms Control 
and Disarmament Agency, 320 21st 
Street NW.. Washington, D.C. 20451, 
phone: 202-623-3442. 

22 CFR Part 601 is revised to read as 
follows: 

Sec 

601.1 Definition. 

Subpart A—Agoncy R*tpon«ibilifi«t and 
Structure 

601.5 Responsibilities. 

601.6 Structure. 

601.7 General Advisory Committee. 

Subpart B—Functional Statement* 

601.10 Office of the Director. 

601.11 Bureau of International Security 
Programs. 

601.12 Bureau of Multilateral Affairs. 

601.13 Bureau of Non-Proliferation. 

601.14 Bureau of Weapons Evaluation and 
Control. 

601.15 Office of the General Counsel. 

601.16 Office of Public Affairs. 

601.17 Office of Operations Analysis. 

601.18 Office of Administration. 

Authority: Sec. 1, 81 Stat. 54; 5 U.S.C. 
552; sec. 41, 75 Stat. 631; 22 U.8.C. 2581, and 
sec. 501, 65 Stat. 290; 31 U.S.C. 483a. 
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§ 601.1 Definition. 

As used throughout this part, the 
term "Agency" and the acronym 
"ACDA” stand for the U.S. Arms Con¬ 
trol and Disarmament Agency. 

Subport A—Agency Responsibilities 
and Structure 

$601.5 Responsibilities. 

(a) The Agency is charged with pro¬ 
viding the President, the Secretary of 
State, other officials of the executive 
branch, and the Congress with recom¬ 
mendations concerning United States 
>‘.rms control and disarmament policy, 
and assessing the effect of these rec¬ 
ommendations upon our foreign poli¬ 
cies, our national security policies, and 
our economy. 

(b) The Agency also has the capacity 
for providing the essential scientific, 
economic, political, legal, social, pys- 
chological, military and technological 
information on which realistic arms 
control and disarmament policy must 
be based, and the authority, under the 
direction of the President and the Sec¬ 
retary of State, to carry out the fol¬ 
lowing primary functions: 

(1) The conduct, support, and coordi¬ 
nation of research for arms control 
and disarmament policy formulation; 

(2) The preparation for and manage¬ 
ment of United States participation in 
international negotiations in the arms 
control and disarmament field; 

(3) The dissemination and coordina¬ 
tion of public information concerning 
arms control and disarmament; and 

(4) The preparation for, operation 
of, or as appropriate, direction of 
United States participation in such 
control systems as may become part of 
United States arms control and disar¬ 
mament activities. 

(c) The Agency works at the highest 
level of the U.S. Government, and 
under the direction of the Secretary of 
State, conducts U.S. participation in 
international arms control and disar¬ 
mament negotiations. It does not nor¬ 
mally hand down decisions or engage 
in regulations affecting the general 
public, since its functions are princi¬ 
pally in the advisory or diplomatic 
areas, as noted above. Copies of publi¬ 
cations resulting from the Agency’s ac¬ 
tivities, such as its Annual Report, 
may be ordered from the Superinten¬ 
dent of Documents, Government 
Printing Office, Washington, D.C. 
20402, or requested directly from the 
U.S. Arms Control and Disarmament 
Agency. 321 21st Street NW., Washing¬ 
ton, D.C. 20451. 

§ 601.6 Structure. 

(a) The Agency is headed by a Direc¬ 
tor, appointed by the President with 
the advice and consent of the Senate, 
who is responsible for the executive di¬ 
rection of the Agency. He also func¬ 
tions as the principal adviser to the 
Secretary of State, the National Secu¬ 


rity CouncU, and the President on 
arms control and disarmament mat¬ 
ters and, under the direction of the 
Secretary, has primary responsibility 
within the Government for such mat¬ 
ters. In addition to his duties as head 
of the Agency, the Director serves as 
chairman of the U.S. delegation to the 
Strategic Arms Limitation Talks 
(SALT) with the rank of Ambassador- 
and participates in other arms control 
negotiations on behalf of the Presi¬ 
dent. He is assisted by a Deputy Direc¬ 
tor. similarly appointed by the Presi¬ 
dent with the advice and consent of 
the Senate, who acts for him in his ab¬ 
sence. 

(b) The Director is supported by a 
personal staff which includes the 
Counselor of the Agency, the Execu¬ 
tive Secretary, and officials who pro¬ 
vide military, verification, scientific 
and intelligence advice. Other senior 
officials included within the Director’s 
immediate office are the Special Rep¬ 
resentative for Arms Control and Dis¬ 
armament Negotiations, the U.S. Com¬ 
missioner on the Standing Consulta¬ 
tive Commission (SCC), and the U.S. 
Representative to the Conference of 
the Committee on Disarmament 
(CCD). The Office of the Director also 
supports the General Advisory Com¬ 
mittee, and calls upon select consul¬ 
tants to furnish special expertise to 
the Director. 

(c) In its deliberations during the es¬ 
tablishment of the Agency, Congress 
made it clear that the Director of 
ACDA would rank with the Under Sec¬ 
retary (now Deputy Secretary) of 
State and report directly to the Secre¬ 
tary; the Deputy Director would rank 
with the Deputy Under Secretary of 
State. Congress also made it clear that 
although he has a special and close re¬ 
lationship to the Secretary of State, 
the Director also has direct access to 
the President when necessary and that 
he has sufficient authority and inde¬ 
pendence to deal directly with the 
heads of other agencies, such as the 
Department of Defense, on matters 
not falling within the competence of 
the Department of State. 

(d) The Agency's program responsi¬ 
bilities are primarily discharged 
through four bureaus, each of which is 
headed by an Assistant Director ap¬ 
pointed by the President with the 
advice and consent of the Senate. 
These are the Bureau of International 
Security Programs, the Bureau of 
Multilateral Affairs, the Bureau of 
Non-Proliferation, and the Bureau of 
Weapons Evaluation and Control. 
Within the range of its program re¬ 
sponsibilities, each bureau is responsi¬ 
ble for generating policy proposals, 
and for working closely with other 
ACDA bureaus and Government agen¬ 
cies on matters related to its program 
areas. Other organizational units with 
staff responsibilities are the Office of 
the General Counsel, the Office of 


Public Affairs, the Office of Oper¬ 
ations Analysis, and the Office of Ad¬ 
ministration. 

§ 601.7 General Advisory Committee. 

The Act creating the Agency autho¬ 
rized the President, by and with the 
advice and consent of the Senate, to 
appoint a General Advisory Commit¬ 
tee (GAC) of not to exceed 15 mem¬ 
bers. This committee must meet at 
least twice each year. Prom time to 
time, it advises the President, the Sec¬ 
retary of State, and the Director of 
ACDA on matters affecting arms con¬ 
trol, disarmament and world peace. 
Under the Federal Advisory Commit¬ 
tee Act (Pub. L. 92-463) and Executive 
Order 11796, as implemented by the 
General Services Administration 
(GSA), the Agency exercises signifi¬ 
cant support functions for the GAC. 

Subpart B—Functional Statements 

§ 601.10 Office of the Director. 

(a) The Director of the UJS. Arms 
Control and Disarmament Agency is 
the principal adviser to the Secretary 
of State, the National Security Coun¬ 
cil (NSC), and the President on arms 
control matters. Under the direction 
of the Secretary of State, he has pri¬ 
mary responsibility within the Gov¬ 
ernment for formulation of policy rec¬ 
ommendations and for operations in 
such matters. He is responsible for the 
executive direction and coordination 
of all activities of the Agency and the 
Agency’s relations with the Congress. 
With the rank of Ambassador he 
serves as Chairman of the U.S. delega¬ 
tion to the Strategic Arms Limitations 
Talks (SALT) with the rank of Ambas¬ 
sador, and participates in other arms 
control negotiations on behalf of the 
President. 

(b) The Deputy Director assists the 
Director in carrying out his responsi¬ 
bilities as head of the Agency, and acts 
for and exercises the powers of the Di¬ 
rector during his absence. 

(c) The Special Representative for 
Arms Control and Disarmament Nego¬ 
tiations, with the rank of Ambassador, 
serves as Alternate Chairman of the 
U.S. Delegation to SALT, and acts as 
Chief SALT negotiator in the absence 
of the Director of ACDA. He may also 
represent the Director at other key 
arms control negotiations as required. 

(d) The U.S. Commissioner to the 
SCC, under the President and the Di¬ 
rector of ACDA and with the rank of 
Ambassador, serves as U.S. Commis¬ 
sioner and heads the U.S. component 
of the Standing Consultative Commis¬ 
sion. 

(e) The U.S. Representative to the 
CCD, with the rank of Ambassador, 
serves as U.S. Representative to the 
Conference of the Committee on Dis¬ 
armament, may represent arms con¬ 
trol interests on the U.S. delegation to 
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the UN and its constituent bodies, and 
also represents the Director at other 
negotiations having arms control sig¬ 
nificance as required. 

(f) The Special Assistant to the Di¬ 
rector and Executive Secretary, 
ACDA, directs and coordinates staff 
work for the Director; conducts intera¬ 
gency and NSC liaison, as well as 
other White House and high level liai¬ 
son assigned by the Director; serves as 
the link between the top Agency deci¬ 
sion makers and principal staff; and 
assists the Director in keeping policy 
and management aspects of arms con¬ 
trol matters in phase. 

(g) The Counselor is responsible for 
such special projects essential to the 
formulation and implementation of 
arms control policy as may be assigned 
by the Director. 

(h) The Senior Military Adviser to 
the Director is responsible for serving 
as the principal adviser to the Director 
on military affairs and is the principal 
representative of the Director to the 
Office of the Secretary of Defense and 
the Joint Chiefs of Staff. He evaluates 
arms control proposals from a military 
perspective, and assesses their poten¬ 
tial contribution to the national secu¬ 
rity. He also serves as the Agency's 
focal point for verification matters, 
makes policy recommendations on ver¬ 
ification issues, and monitors current 
verification procedures and systems in 
terms of their capabilities and limita¬ 
tions. 

(i) The Chief Scientist serves as the 
principal scientific adviser to the Di¬ 
rector and is the principal representa¬ 
tive of the Director on all technical 
matters. He monitors scientific devel¬ 
opments on behalf of the Agency, and 
reviews internal and proposed external 
research studies to ensure their tech¬ 
nical soundness. He also advises the 
Director and other top officials on the 
technological aspects of the Agency's 
verification effort, coordinating his 
advice with the Senior Military Ad¬ 
viser. 

(j) The Intelligence Staff briefs the 
Director and other principal staff on 
intelligence matters and serves as the 
official working liaison with the intel¬ 
ligence community. 

(k) The Executive Director of the 
OAC provides substantive and admin¬ 
istrative support to the General Advi¬ 
sory Committee, including White 
House and Congressional liaison, in its 
exercise of broad statutory responsibli- 
ties as a Presidential advisory body on 
arms control and disarmament activi¬ 
ties. 

§601.11 Bureau of International Security 
Programs. 

(a) This bureau has responsibility 
within ACDA for the diplomatic, po¬ 
litical and technical aspects of major 
strategic bilateral and regional arms 
control negotiations, including SALT, 
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Mutual and Balanced Force Reduc¬ 
tions (MBFR) in Europe and Indian 
Ocean arms control. The bureau devel¬ 
ops U.S. proposals and analyzes pro¬ 
posals put forward by other parties to 
the negotiations. It takes the leading 
role in formulating ACDA positions 
bearing on the negotiations for which 
it has responsibility and on other 
policy questions, many of which re¬ 
quire high level decisions within the 
Government. 

(b) The bureau is comprised of the 
Regional Division and Strategic Af¬ 
fairs Division. 

§ 601.12 Bureau of Multilateral Affairs. 

(a) This bureau has operational re¬ 
sponsibilities within ACDA for arms 
control negotiations that are or will be 
negotiated in multilateral forums, 
such as the CCD, the UN General As¬ 
sembly, and specialized working 
groups dealing with subjects such as a 
Comprehensive Test Ban and chemical 
weapons. The bureau has technical 
and policy responsibilities for arms 
control in the areas of nuclear weap¬ 
ons tests, nuclear explosives for peace¬ 
ful purposes, nuclear-free-zones, envi¬ 
ronmental modification, chemcial 
weapons, and radiological warfare. Of¬ 
ficials in this bureau provide the Agen¬ 
cy’s principal point of contact with the 
U.S. Mission to the United Nations 
and provide technical and policy sup¬ 
port to the Mission in arms control 
matters. 

(b) The bureau is comprised of the 
Advanced Technology Division and 
the International Relations Division. 

§ 601.13 Bureau of Non-Proliferation. 

(a) This bureau has technical and 
policy responsibilities for ACDA's in¬ 
volvement in the U.S. Government's 
efforts to curb the proliferation of nu¬ 
clear explosives. In coordination with 
the Department of State and other 
agencies, it is responsible for the 
Agency's participation in negotiations 
concerned with non-proliferation. The 
bureau also assesses the arms control 
implications of nuclear fuel cycles, fos¬ 
ters the development of alternative 
“proliferation resistant" nuclear tech¬ 
nologies, and provides support for the 
International Atomic Energy Agency, 
including the development of safe¬ 
guards techniques. 

(b) The bureau is comprised of the 
Nuclear Energy Division and Nuclear 
Exports Division. 

§601.14 Bureau of Weapons Evaluation 
and Control. 

(a) This bureau assesses the policy 
implications and arms control impact 
of defense programs, and has prime re¬ 
sponsibility within the Executive 
Branch for preparing arms control 
impact statements on major UJS. de¬ 
fense programs submitted by the 
White House to the Congress. It as¬ 


sesses and provides to the inter-agency 
decision-making process the arms con¬ 
trol impact of U.S. transfers of aims 
and related technologies to other 
countries, and it participates in inter 
national negotiations on these ques¬ 
tions. It also conducts other economic 
and social studies related to arms con¬ 
trol. ACDA’s annual publication. Work 
Military Expenditures and Arms 
Transfers, is prepared in this bureau 

(b) The bureau is comprised of the 
Arms Transfer Division, the Defends 
Program Impact Division, the Social 
Impact Staff and the Special Analyses 
Staff. 

§ 601.15 Office of the General Counsel. 

This office is responsible for all mat¬ 
ters of domestic and international lan . 
It provides advice and assistance in 
the preparation of drafts of proposed 
arms control treaties and agreements 
and on questions regarding the imple¬ 
mentation, interpretation and revision 
of treaties. The General Counsel s 
office has primary responsibility for 
Congressional matters, including all 
legislation. It also handles the legal as¬ 
pects of Agency policies and oper¬ 
ations in the areas of personnel, secu¬ 
rity, patents, contracts, procurement 
fiscal, and administrative matters. 

§ 601.16 Office of Public Affcini. 

This office carries out the Agency's 
legislative mandate for the dissemim 
tion and coordination of public infor¬ 
mation concerning arms control mat¬ 
ters. It is responsible for all contacts 
with the media and prepares daily 
guidance on questions relating to the 
Agency's business. It oversees the op¬ 
eration of the ACDA library. It also 
prepares publications, including the 
annual report to the Congress, and it 
handles the planning as well as the de¬ 
tails of speaking engagements by 
ACDA officials. Within the office of 
Public Affairs, the ACDA Historian is 
responsible for the preparation of his¬ 
torical analyses on arms control topics 
and previous negotiations. It collects, 
screens, and distributes information to 
bureaus and offices to keep ACDA 
staff abreast of developments of inter¬ 
est and use in connection with their 
carrying out their responsibilities. 

§ 601.17 Office of Operations Analysis. 

This office supports current and pro¬ 
posed arms control and disarmament 
negotiations and policy formulation by 
providing quantitative and qualitative 
assessments of the military, economic, 
and verification implications of arms 
control issues and options. It main 
tains an independent analytical and 
computer capability across a broad 
spectrum of disciplines. The office 
manages internal and external com¬ 
puter services for general Agency re¬ 
quirements and for interagency work¬ 
ing groups on which ACDA is repre¬ 
sented. 
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§ 601.18 Office of Administration. 

This office is responsible for admin¬ 
istrative management of the Agency 
and for providing support to all of its 
components. This includes all person¬ 
nel, budget, fiscal, supply, security, 
communications and general adminis¬ 
trative activities. The office maintains 
regular liaison with the Department of 
State and other organizations provid¬ 
ing services for the agency. 

Dated: March 27, 1978. 

James T. Hackett, 
Administrative Director . 

[PR Doc. 78-8470 Filed 3-30-78; 8:45 am] 


[4210-01] 

Title 24—Department of Housing and 
Urban Development 

CHAPTER II—ASSISTANT SECRETARY 
FOR HOUSING—FEDERAL HOUS¬ 
ING COMMISSIONER 

[Docket No. R-78-5221 

Miscellaneous Corrections 

AGENCY: Office of Management. As¬ 
sistant Secretary for Housing-Federal 
Housing Commissioner, HUD. 

ACTION: Corrections. 

SUMMARY: This rule corr ects v arious 
errors now contained in 24 CFR Chap¬ 
ter n, revised as of April 1, 1977. 

EFFECTIVE DATE: March 31, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

June Sheehan, Office of Manage¬ 
ment. Department of Housing and 
Urban Development, 451 Seventh 
Street SW., Washington. D.C. 20410, 
202-755-6623. 

24 CFR Chapter II is corrected as 
follows: 

§200.25 [Amended! 

1. In Part 200. § 200.25(a) on page 
238, lines 11, 12 and 13. delete the 
words “Atomic Energy Commission” 
and letters “AEC” and substitute 

Energy Research and Development 
Administration” and letters “ERDA”. 

2. In Part 200. Subpart S, Appendix 
on page 288, second column, lines 1, 2. 
3, and 4 should be corrected to read: 

Heslllent flooring: 

Asphalt tUe (Type I)_ PS SS-T-312A 

Vinyl tfle (Type II)—. PS SS-T-312A 

Linoleum............ F8 LLL-F-1238A 

§ 203.400 [ Amended J 

3. In Part 203, Section 203.400, page 
357 last line of column 1, should be de¬ 
leted and replaced with the words, 
"claim shall be paid by issuing deben¬ 
tures”. 

4. In Part 203, Subpart C, “Author¬ 
ity”, page 368, top of second column, 


third line, “1716B” should be 
“1715(a).” 

§233.505 Incorporation by reference. 

5. In Part 233, Section 
233.505(a)(2)(i) on page 588, bottom of 
first column, the first five lines should 
be corrected to read as follows: 

“(i) In cases involving new construc¬ 
tion, such percentage shall be applied 
to the Commissioner’s estimate of the 
cost of replacing the property using 
comparable conventional design, mate¬ 
rials,” 

6. In Part 880, Page 414, delete refer¬ 
ence at top left of page to §881.101 
and replace with §880.101. 

7. In Parts 880, 881, and 883, all ref¬ 
erences to all Appendices should be 
deleted. 

§880.110 [Amended] 

8. In Part 880, Section 880.110(b)(1) 
on Page 420, the fifth line, delete the 
word “on” and replace with the word 
“and”. 

§882.110 [Amended! 

9. In Part 882, Section 882.110(d), on 
Page 486, Line 1, “21(d)(3)” should be 
corrected to read “221(d)(3)”. 

§891.302 [Amended] 

10. In Part 891, Section 891.302(a), 
on page 611, on the 14th line, “tions” 
should be corrected to read “condi¬ 
tions”. 

Authority: Sec. 7(d) Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)). 

Issued at Washington, D.C.. March 
29. 1978. 

Lawrence B. Simons, 
Assistant Secretary for Hous¬ 
ing-Federal Housing Commis¬ 
sioner. 

[FR Doc. 78-8663 Filed 3-30-78; 8:45 am] 


[4310-02] 

Title 25—Indians 

CHAPTER I—BUREAU OF INDIAN AF¬ 
FAIRS, DEPARTMENT OF THE INTE¬ 
RIOR 

SUBCHAPTER 0—SOCIAL WELFARE 

PART 20—FINANCIAL ASSISTANCE 
AND SOCIAL SERVICES PROGRAM 

March 24, 1978. 
AGENCY: Bureau of Indian Affairs. 
ACTION: Final rule. 

SUMMARY: The Bureau of Indian Af¬ 
fairs is amending its regulations relat¬ 
ing to financial assistance and social 
services program. The purpose of this 
amendment is to insure provision of fi¬ 
nancial assistance under this part 
within the absolute limit imposed by 
appropriated funds. 


EFFECTIVE DATE: This amendment 
shall become effective May 1,1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Raymond V. Butler. Chief, Divi¬ 
sion of Social Services, Bureau of 
Indian Affairs, 1951 Constitution 
Avenue NW„ Washington, D.C. 
20245, 202-343-7911; principal 

author, Raymond V. Butler. 

SUPPLEMENTARY INFORMATION: 
It is generally the policy of the De¬ 
partment of the Interior to allow time 
for interested persons to take part in 
the rulemaking process. However, this 
amendment is entirely administrative 
in nature. The public rulemaking pro¬ 
cess is dispensed with under the excep¬ 
tion provided in 5 U.S.C. 
553(b)(B)(1970). 

This amendment is made pursuant 
to the authority vested in the Secre¬ 
tary of the Interior by 5 U.S.C. 301 
and sections 463 and 465 of the Re¬ 
vised Statutes (25 U.S.C. 2 and 9). 

Subchapter D. Chapter 1. Title 25 of 
the Code of Federal Regulations is 
hereby amended as follows: 

Part 20. §20.1(s) is amended by 
adding the following phrase to the end 
of the existing section: 

§20.1 Definitions. 


(6) • • •; except that Bureau use of 
these established basic item/special 
item cost standards may be waived by 
the Assistant Secretary—Indian Af¬ 
fairs when required to insure provision 
of a level of financial assistance not 
exceeding the absolute limit of appro¬ 
priated funds. 

• • • ♦ • 

No further changes are made to Sub¬ 
chapter D. 

These regulations will be effective 
May 1, 1978. 

Note.— The Bureau of Indian Affairs has 
determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an inflation impact statement under 
Executive Order 11821 and OMB Circular 
A-107. 

Forrest J. Gerard, 

Assistant Secretary—Indian Affairs. 

[FR Doc. 78-8549 Filed 3-30-78; 8:45 am] 
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[4330-01] 

Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE 

SERVICE, DEPARTMENT OF THE 
TREASURY 

SUBCHAPTER D—MISCELLANEOUS EXCISE 
TAXES 

CT.D. 7536] 

PART 48—MANUFACTURERS AND 
RETAILERS EXCISE TAXES 

Special Provisions Applicable to Re¬ 
tailers Excise Tax and to Manufac¬ 
turers Excise Tax 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Pinal regulations. 

SUMMARY: This document provides 
final regulations relating to special 
provisions applicable to manufacturers 
and retailers excise taxes. Permanent 
regulations have not previously been 
issued under most of the sections of 
the Internal Revenue Code of 1954 dis¬ 
cussed in this document. These regula¬ 
tions provide necessary guidance to 
the public for compliance with the 
law, and they affect all persons re¬ 
quired to pay retailers or manufactur¬ 
ers excise taxes. 

DATE: The regulations are generally 
effective for sales made after Decem¬ 
ber 31, 1958. 

FOR FURTHER INFORMATION 
CONTACT: 

Jonathan P. Marget of the Legisla¬ 
tion and Regulations Division, Office 
of the Chief Counsel, Internal Rev¬ 
enue Service, 1111 Constitution 
Avenue NW. # Washington, D.C. 
20224 (Attention: CC:LR:T) (202- 
566-3323). 

SUPPLEMENTARY INFORMATION: 
Background 

On November 3, 1976, the Federal 
Register published proposed amend¬ 
ments to the Manufacturers and Re¬ 
tailers Excise Tax Regulations (26 
CFR Part 48) under sections 4054 
through 4058. 4216, 4217, 4218, and 
4221 through 4227 of the Internal 
Revenue Code of 1954, 41 FR 48346. 
The amendments were proposed pri¬ 
marily to supersede all manufacturers 
excise tax regulations issued under the 
Internal Revenue Code of 1939 that 
had not previously been superseded by 
regulations issued under the 1954 
Code. A public hearing was held on 
April 22. 1977. After consideration of 
all comments regarding the proposed 
amendments, those amendments, 
except for the amendments relating to 
constructive sale price for manufactur¬ 
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ers excise tax purposes, are adopted as 
revised by this Treasury decision. The 
proposed amendments relating to con¬ 
structive sale price are being given fur¬ 
ther consideration, and those amend¬ 
ments will be published later. 

Withdrawal and Deletion of Sec¬ 
tions Merely Reproducing Statu¬ 
tory Material and Deletion of Ob¬ 
solete Material 

As part of the effort to reduce the 
bulk of the Code of Federal Regula¬ 
tions, those sections of the proposed 
regulations which merely reproduced 
various provisions of the Internal Rev¬ 
enue Code are withdrawn. For the 
same reason, several such sections are 
deleted from the Code of Federal Reg¬ 
ulations by this document. 

In addition, this document deletes 
many provisions that apply only to 
taxes repealed by the Excise Tax Re¬ 
duction Act of 1965. 

The regulations reflect some 
changes in codification made by the 
Tax Reform Act of 1976. 

Exemption Certificates 

Several sections of the regulations, 
relating to tax-free sales, require a 
manufacturer or retailer to obtain an 
exemption certificate from the pur¬ 
chaser. As suggested by two comments 
on the proposed regulations, the final 
regulations provide that any form of 
exemption certificate will be accept¬ 
able if it includes all the information 
required to be included in such a certi¬ 
ficate by the regulations relating to a 
particular exemption. This rule is con¬ 
tained in new § 48.0-5. 

Also in response to comments from 
the public, the maximum duration of^ 
blanket exemption certificates autho " 
rized by several sections of the regula¬ 
tions has been extended from 4 calen¬ 
dar quarters to 12 calendar quarters. 

Manufacturer’s Sale Price 

The Internal Revenue Service is now 
considering revising the positions 
taken in some published rulings deal¬ 
ing with constructive sale price. As 
conclusions reached in connection 
with that study could affect some pro¬ 
visions of the regulations relating to 
constructive sale price, those proposed 
amendments to the regulations are not 
being adopted at this time. 

In response to comments from the 
public, several relatively minor clarify¬ 
ing changes have been made to other 
rules dealing with a manufacturer’s 
sale price. 

Drafting Information 

The principal author of this regula¬ 
tion was Jonathan P. Marget of the 
Legislation and Regulations Division 
of the Office of Chief Counsel, Inter¬ 
nal Revenue Service. However, person¬ 
nel from other offices of the Internal 


Revenue Service and the Treasury De 
partment participated in developing 
the regulation, both on matters of sub¬ 
stance and style. 

Adoption of Amendments to the 
Regulations 

Accordingly— 

1. The following sections of the pro¬ 
posed regulations are withdrawn: 

a. Sections 48.4054, 48.4055, 48.4056, 
48.4057, and 48.4058, as set forth in 
paragraph 3 of the appendix of the 
notice of proposed rule making. 

b. Sections 48.4216(a), 48.4216(b), 
48.4216(c), and 48.4216(e), as set forth 
in paragraph 4 of the appendix to the 
notice of proposed rule making. 

c. Sections 48.4216(g) and 48.4217, as 
set forth in paragraph 5 of the appen¬ 
dix to the notice of proposed rule 
making. 

d. Sections 48.4221, 48.4222(a), 

48.4222(b), 48.4222(c), 48.4222(d). 

48.4222(e), 48.4223, 48.4225, 48.4226 
and 48.4227, as set forth in paragraph 
7 of the appendix to the notice of pro 
posed rule making. 

2. Sections 48.4216(b)-l through 
48.4216(b)-4 are not adopted hereby 
and will remain outstanding in pro 
posed form. 

3. The other amendments to 26 CFR 
Part 48 are hereby adopted, subject to 
the changes set forth below. 

Paragraph 1. Section 48.0-1 is 
amended by deleting paragraph (c) 
and by revising paragraph (b) to read 
as follows: 

3 48.0-1 Introduction. 


(b) Arrangement and numbering. Each 
section of the regulations in this part (other 
than subpart A) is designated by a number 
composed of the part number foUowed by a 
decimal point (48.); the section, subsection, 
or paragraph of the Internal Revenue Code 
which it interprets; a hyphen (-); and a 
number identifying the section. By use of 
these designations one can ascertain the sec 
tions of the regulations relating to a provi 
sion of the Code. For example, the regula 
tions pertaining to section 4072 of the Cod*? 
are designated 3 48.4072-1. Subpart A of this 
part contains provisions relating to the ar 
rangement and numbering of the sections of 
the regulations in this part and other provi 
sions of general application to various taxes, 
such as general definitions and use of terms 
scope of regulations, and the extent to 
which the regulations in this part supersede 
prior regulations relating to the excise taxes 
Imposed by chapters 31 and 32 of the Inter 
nal Revenue Code. 

Par. 2. Section 48.0-2, as set forth in 
paragraph 1 of the appendix to the 
notice of proposed rule making, is 
changed by revising paragraph (a) (7) 
and (8) and paragraph (b) (1), (2), and 
(5) to read as follows: 

5 48.0-2 General definitions and attach 
ment of tax. 

(a) Meaning of terms. • • • 

(7) The term “vendor” includes a lessor 
except that, with respect to the manufar 
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turers excise taxes, this rule applies only 
where the lessor is also the manufacturer of 
the article. 

(8) The term “purchaser” includes a lessee 
except that, with respect to the manufac¬ 
turers excise taxes, this rule applies only 
where the lessor is also the manufacturer of 
the article. 


(b) Attachment of tax. (1) For purposes of 
this part, the manufacturers excise tax gen¬ 
erally attaches when the title to the article 
sold passes from the manufacturer to a pur¬ 
chaser, and the retailers excise tax general¬ 
ly attaches when the title to the article sold 
passes from the retailer to a purchaser. 

(2) When title passes is dependent upon 
the intention of the parties as gathered 
from the contract of sale and the attendant 
circumstances. In the absence of expressed 
intention, the legal rules of presumption 
followed in the jurisdiction where the sale is 
made govern in determining when title 
passes. 


(5) In the case of a lease, an installment 
sale, a conditional sale, or a chattel mort¬ 
gage arrangement or similar arrangement 
creating a security interest, a proportionate 
part of the tax attaches to each payment. 
See section 4217 and the regulations there¬ 
under for a limitation on the amount of tax 
payable on lease payments. 


Pah. 3. The amendment to §48.0-4, 
set forth in paragraph 2 of the appen¬ 
dix to the notice of proposed rule 
making, is changed by striking out 
‘§§148.1-3, 148.1-4, and 148.1-5” and 
Inserting in lieu thereof §§ 148.1-3 and 
148.1-4”. 

Par. 4. The following new section is 
inserted immediately after § 48.0-4: 

§48.0-5 Exemption certificate*. 

Several sections of the regulations in this 
part, relating to sales exempt from retailers 
or manufacturers excise tax, require the re¬ 
tailer or manufacturer (as the case may be) 
to obtain an exemption certificate from the 
purchaser to substantiate the exempt char¬ 
acter of the sale. Many of these sections 
also contain specimen forms of acceptable 
exemption certificates. However, any form 
of exemption certificate will be acceptable if 
it includes all the information required to 
be contained in such a certificate by the 
pertinent sections of the regulations in this 
part. If it contains all the required informa¬ 
tion, a form of exemption certificate that is 
processed by data processing equipment is 
acceptable. 

Par. 5. Subparts B (§§48.4001 
through 48.4003-4, relating to Jewel¬ 
ry), C (§§48.4011 through 4022-2, re¬ 
lating to furs), D (§§ 48.4021 through 
4022-2, relating to toilet preparations), 
and E (§§48.4031 and 48.4031-1, relat¬ 
ing to luggage, handbags, etc.) are de¬ 
leted. 

Par. 6 . Section 48.4041 is deleted. 

Par. 7. Section 48.4041-10 is deleted, 
and §48.4041-11 is redesignated as 
§48.4041-10. 

Par. 8. Section 48.4055-1, as set forth 
in paragraph 3 of the appendix to the 
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notice of proposed rule making, is 
changed by (1) redesignating the sec¬ 
tion as §48.4041-11, (2) striking out 
“clearly identified” from the second 
sentence of paragraph (b), and (3) 
striking out “section 4055” from the 
second line of the exemption certifi¬ 
cate form set forth In paragraph (b) 
and inserting in lieu thereof “section 
4041(g)<2)”. 

Par. 9. Section 48.4056-1, as set forth 
in paragraph 3 of the appendix to the 
notice of proposed rule making, is re¬ 
designated as § 48.4041-12. 

Par. 10. Section 48.4057-1, as set 
forth in paragraph 3 of the appendix 
to the notice of proposed rule making, 
is changed by (1) redesignating the 
section as §48.4041-13, (2) striking out 
“4 calendar quarters” in paragraph (e) 
and inserting in lieu thereof “12 calen¬ 
dar quarters”, and (3) striking out “In 
the absence of circumstances indicat¬ 
ing a different use, the” from para¬ 
graph (f) and inserting in lieu thereof 
“The”. 

Par. 11. Sections 48.4061(a), 
48.4061(b), 48.4062(a), 48.4062(b), 

48.4063, 48.4071, 48.4072, 48.4073, 

48.4081. 48.4082, 48.4083. 48.4091, 

48.4092, 48.4093, 48.4101, and 48.4102 
are deleted. 

Par. 12. Subparts I (§§48.4111 
through 48.4131-3, relating to refrig¬ 
eration equipment, electric, gas and oil 
appliances, and electric light bulbs) 
and J (§§48.4141 through 48.4151-2, 
relating to radio and television sets, 
phonographs, phonograph records, 
and musical instruments) are deleted. 

Par. 13. Sections 48.4161(a), 
48.4161(b), 48.4171, 48.4181, and 

48.4182 are deleted. 

Par. 14. Subpart L (§§48.4191 
through 48.4211-3, relating to business 
machines, pens, mechanical pencil^ 
and lighters, and matches) is deleted. 

Par. 15. Section 48.4216(a)-l, as set 
forth in paragraph 4 of the appendix 
to the notice of proposed rule making, 
is changed by (1) striking out “section 
4216(f) and § 48.4216(f)-l” from the 
sixth sentence of paragraph (a) and 
inserting in lieu thereof “section 
4216(e) and § 48.4216(e)-l”: (2) revising 
the last sentence of paragraph (a) to 
read as set forth below; and (3) adding 
the following new paragraph (e) fol¬ 
lowing paragraph (d): 

§ 48.4216(a)-l Charges to he included in 
sale price. 

(a) In general • • • In the case of sales on 
credit, a carrying, finance, or service charge 
is excludable from the sale price If it is rea¬ 
sonably related to the costs of carrying the 
deferred portion of the sale price (such as 
interest on the deferred portion of the sale 
price, expenses of bookkeeping necessary to 
keep the records of such sales, and expenses 
of correspondence and other communica¬ 
tion in connection with collection). 


(e) Taxable and nontaxable articles sold 
as a unit Where a taxable article and a 
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nontaxable article are sold by the manufac¬ 
turer as a unit, the tax attaches to that por¬ 
tion of the manufacturer's sale price of the 
unit which is properly allocable to the tax¬ 
able article. For example, where a fishing 
reel (an article subject to tax under section 
4161(a)) is equipped with a fishing line (a 
nontaxable article) and the reel and line are 
sold as a unit, the tax imposed by section 
4161(a) applies only to that portion of the 
manufacturer's sale price of the unit .which 
is properly allocable to the fishing reel. Nor¬ 
mally, the taxable portion of such a unit 
may be determined by applying to the man¬ 
ufacturer's sale price of the unit the ratio 
which the manufacturer's separate sale 
price of the taxable article bears to the sum 
of the sale prices of both the taxable and 
nontaxable articles, if such articles are sold 
separately by the manufacturer. Where the 
articles (or either one of them) are not sold 
separately by the manufacturer and do not 
have established sale prices, the taxable 
portion is to be determined from a compari¬ 
son of the actual costs of the articles to the 
manufacturer. Thus, if the cost of the tax¬ 
able article represents four-fifths of the 
total cost of the complete unit, the tax ap¬ 
plies to four-fifths of the price charged by 
the manufacturer for the unit. 

Par. 16. Section 48.4216(a)-2, as set 
forth in paragraph 4 of the appendix 
to the notice of proposed rule making, 
is changed by (1) revising the third 
sentence of paragraph (a)(1); (2) in¬ 
serting a new sentence after the first 
sentence of paragraph (b)(1); and (3) 
revising so much of paragraph (b)(2) 
as follows the fifth sentence. These re¬ 
vised and added provisions read as fol¬ 
lows: 

§ 48.421 6( ay-2 Exclusions from sale price. 

(a) Tax— (1) Tax not part of taxable sale 
price. • • • Where no separate charge Is 
made as tax. it will be presumed that the 
price charged to the purchaser for the arti¬ 
cle Includes the proper tax, and the proper 
percentage of such price will be allocated to 
the tax. 


(b) Transportation, delivery, insurance, or 
installation charges—(1) Charges incurred 
pursuant to sale. • • • Such charges include 
all items of transportation, delivery, insur¬ 
ance. installation, and similar expense in¬ 
curred after shipment to a customer beings, 
in response to the customer’s order, pursu¬ 
ant to a bona fide sale. • • • 

(2) Only actual expenses to be excluded. 
• • • In general, unless the taxpayer estab¬ 
lishes to the satisfaction of the district di¬ 
rector that another method reasonably ap¬ 
portions such freight expense between tax¬ 
able and nontaxable articles, such expense 
should be apportioned on the basis of the 
relative weights (or. if available, the relative 
published tariff rates applicable to) the tax¬ 
able and nontaxable articles. Where it is not 
feasible to apportion such expense on the 
basis of relative weights or tariff rates, the 
expense shall be apportioned on another 
reasonable basis; for example, in the case of 
a shipment including both taxable and non¬ 
taxable automotive parts which are subject 
to the same tariff rate, it may be appropri¬ 
ate to apportion the transportation expense 
on the basis of the relative sale prices. A 
charge for insurance in connection with the 
delivery of an article to a purchaser is con- 
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aidered to represent an expense actually In¬ 
curred only to the extent that an amount 
equivalent to such charge Is paid or payable 
by the manufacturer to a person authorized 
to assume such Insurance risk. 


Par. 17. Section 48.4216(c)-l, as set 
forth in paragraph 4 of the appendix 
to the notice of proposed rule making, 
is changed by revising the first sen¬ 
tence of paragraph (b) to read as fol¬ 
lows: 

§ 48.4216(c)-l Computation of tax on leases 
and installment sales. 


(b) Installation sales. When a taxable arti¬ 
cle is sold under an Installment payment 
contract with title reserved In the seller, or 
under a conditional sale contract, chattel 
mortgage arrangement or other arrange¬ 
ment creating a security interest with pay¬ 
ments to be made in installments, tax shall 
be computed and paid on each payment 
made by the purchaser. • • • 


Par. 18. Section 48.4216(e)-l, as set 
forth in paragraph 4 of the appendix 
to the notice of proposed rule making, 
is changed by (1) redesignating the 
section as § 48.4216(d)-1 and (2) strik¬ 
ing out “section 4216(e))” in para¬ 
graph (c) and inserting in lieu thereof 
“section 4216(d))”. 

Par. 19. Section 48.4216(f) is deleted. 

Par. 20. Section 48.4216(f)-l is 
amended as follows: 

1. The section is redesignated 
§48.4216(e)-l. 

2. Paragraph (a) is revised by delet¬ 
ing “4216(f)” from the first, second, 
fourth, and fifth sentences and insert¬ 
ing in lieu thereof “4216(e)”; by delet¬ 
ing “§ 48.4216(f)-2” from the sixth sen¬ 
tence and inserting in lieu thereof 
“48.4216(0-2”; and by deleting 
“§ 48.4216(0-3” from the seventh sen¬ 
tence and inserting in lieu thereof 
“§ 48.4216(e)-3”. 

3. Paragraph (b) is revised by delet¬ 
ing “4216(f)” from the first sentence 
and inserting in lieu thereof “4216(e)”. 

4. Paragraph (c)(2) is revised by de¬ 
leting “§ 48.4216(f )-2” from the fifth 
sentence and inserting in lieu thereof 
“§ 48.4216(0-2”. 

Par. 21. Section 48.4216(f)-2 is 
amended as follows: 

1. The section is redesignated 
§ 48.4216(e)-2. 

2. Paragraph (a) is revised by delet¬ 
ing “section 4216(f)(1) and 
§ 48.4216(0-1,” from the first sentence 
and inserting in lieu thereof “section 
4216(0(1) and § 48.4216(e)-l,”. 

3. Paragraph (b)(1) is revised by 
striking out “section 4216(f)(2)” from 
the first sentence and inserting in lieu 
thereof “section 4216(e)(2)”. 

4. Paragraph (b)(2) is revised by 
striking out “§ 48.4216(0-1” and in¬ 
serting in lieu thereof “5 48.4216(e)-l”. 

5. Paragraph (b)(3) is revised by de¬ 
leting “section 4216(f)(1) and 
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§ 48.4216(f)-l” from the second sen¬ 
tence and inserting in lieu thereof 
“section 4216(0(1) and §48.4216(0-1”. 

6. Example (2) of paragraph (c) is re¬ 
vised by striking out “§48.4216(0-1” 
from line 5 of the Computation as of 
close of first calendar quarter and in¬ 
serting in lieu thereof “§ 48.4216(0- 
D”. 

Par. 22. Section 48.4216(0-3 is 
amended as follows: 

1. The section is redesignated 
§ 48.4216(e)-3. 

2. Paragraph (a)(1) is revised by 

striking out “section 4216(f)(4) and 

paragraphs (a) and (b) of § 48.4216(f)- 
1, or” and inserting in lieu thereof 
“section 4216(e)(4) and paragraphs (a) 
and (b) of § 48.4216(e)-l, or”. 

3. Paragraph (a)(2) is revised by 

striking out “section 4216(f)(1) and 

paragraph (c) of § 48.4216(f)-l.” and 
inserting in lieu thereof “section 
4216(e)(1) and paragraph (c) of 
§48.4216(0-1.”. 

4. Paragraph (b)(1) is revised by 

striking out “section 4216(f)(4) and 

paragraph (b) of § 48.4216(0-1, or” 
and inserting in lieu thereof “section 
4216(e)(4) and paragraph (b) of 
§ 48.4216(e)-l, or”. 

5. Paragraph (b)(2) is revised by 

striking out from the first sentence 
“section 4216(f)(2), as computed in ac¬ 
cordance with § 48.4216(f)-2,” and in¬ 
serting in lieu thereof “section 

4216(e)(2), as computed in accordance 
with §48.4216(0-2,”. 

Par. 23. Section 48.4216(g)-l. as set 
forth in paragraph 5 of the appendix 
to the notice of proposed rule making, 
is changed by redesignating the sec¬ 
tion as § 48.4216(f)-l. 

Par. 24. Section 48.4218 is deleted. 

Par. 25. Section 48.4221-1, as set 
forth in paragraph 7 of the appendix 
to the notice of proposed rule making, 
is changed by (1) deleting the first 
sentence of paragraph (b)(4); (2) 

adding the new subparagraph (5) set 
forth below at the end of paragraph 

(b) ; and (3) by revising paragraph 

(c) (1) to read as set forth below: 

§ 48.4221-1 Tax-free sales: general rule. 


(b) • • • 

(5) Information to be furnished to pur¬ 
chaser. A manufacturer selling articles free 
of tax under this section after December 31, 
1978, shall indicate to the purchaser that (i) 
certain articles normally subject to tax are 
being sold tax free and (li) the purchaser is 
obtaining those articles tax free for an 
exempt purpose under an exemption certifi¬ 
cate or its equivalent. The manufacturer 
may transmit thin information by any con¬ 
venient means, such as coding of sales in¬ 
voices, provided that the information is pre¬ 
sented with sufficient particularity so that 
the purchaser is informed that he has ob¬ 
tained the articles tax free and— 

(i) The purchaser can compute and remit 
the tax due if an article sold tax free for 
further manufacture is diverted to a taxable 
use, 


(ii) The manufacturer can remit the tax 
due with respect to an article purchased tax 
free for resale for use in further manufac 
ture or for export if, within the 6-month 
period described in § 48.4221-2(c) or 
§ 48.4221-3(c), the manufacturer does not re¬ 
ceive proof that the article has been export 
ed or resold for use in further manufacture, 
or 

(iii) The purchaser can notify the manu 
facturer if an article otherwise purchaser 
tax free is diverted to a taxable use. 

(c) Evidence required in support of tax 
free sales— (1) Purchasers required to be res 
istered. Every purchaser who Is required to 
be registered (see § 48.4222(a)-1) shall fur 
nlsh to the seller, as evidence in support of 
each tax-free sale made by the seller to such 
purchaser, the exempt purpose for which 
the article or articles are being purchased 
and the registration number of the purcha^ 
er. Such information must be in writing and 
may be noted on the purchase order or 
other document furnished by the purchaser 
to the seller in connection with each sale. 


Par. 26. Section 48.4221-2, as set 
forth in paragraph 7 of the appendix 
to the notice of proposed rulemaking 
is changed by deleting the third and 
fourth sentences of paragraph (a)(1). 

Par. 27. Section 48.4221-4, as set 
forth in paragraph 7 of the appendix 
to the notice of proposed rule making 
is changed by (1) striking out “4 calen¬ 
dar quarters” from the second sen¬ 
tence of paragraph (dX2Xii) and from 
the exemption certificate set forth in 
paragraph (d)(2)(iii), and inserting in 
lieu thereof “12 calendar quarters’; 
and (2) revising paragraph (b)(8) to 
read as follows: 

§ 48.4221-4 Tax-free sale of articles for use 
by the purchaser as supplies for vessels 
or aircraft 


(b) Meaning of terms • • • 

(8) Trade. The term "trade” Includes the 
transportation of persons or property for 
hire and the making of the necessary prep 
arations for such transportation. The term 
"trade” also includes the transportation of 
property on a vessel or aircraft owned or 
chartered by the owner of the property In 
connection with the purchase, sale, or ex 
change of the property in a commerica 
business operation. However, a vessel owned 
or chartered by a company and used in the 
transportation of personnel or property of 
such company to or from its business prop¬ 
erties located in a foreign country, or in a 
possession of the United States, is not en¬ 
gaged in "trade”. 

Par. 28. Section 48.4221-5, as set 
forth in paragraph 7 of the appendix 
to the notice of proposed rule making, 
is changed by striking out “four calen 
dar quarters” from the third sentence 
of paragraph (c)(1) and “4 calendar 
quarters” from the exemption certifi 
cate set forth in paragraph (c)(1), and 
inserting in lieu thereof “12 calendar 
quarters”. 

Par. 29. Section 48.4221-9, as set 
forth in paragraph 7 of the appendix 
to the notice of proposed rule making. 
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is changed by (1) striking out “section 
6416(b)(2)(R)” from paragraph (f) and 
inserting in lieu thereof “section 
6416(bX2)(I)”. and (2) revising para¬ 
graph (e) to read a follows: 

§ 48.4221-9 Tax-free sale of school buses. 


(e) Duty of seller to ascertain validity of 
tax free sale. It the manufacturer of the bus 
has knowledge at the time of Its sale of the 
bus that the purchaser does not intend to 
use the bus as prescribed in section 
4221(e)<5), the manufacturer is liable for 
the tax and is not relieved of liability by 
reason of the registration of the purchaser, 
or the provisions of section 4221(c). In any 
case where the manufacturer of a bus has 
knowledge, at the time the bus is sold tax 
free for use as a school bus. that the pur¬ 
chaser has a contract with a school operated 
by a State or local government or by a non¬ 
profit educational organization for the 
transportation of students or employees of 
the school during the school year In which 
delivery of the bus is to be made to the pur¬ 
chaser (or during the next school year if de¬ 
livery is to be made between school years), 
the seller will be considered to have accept¬ 
ed in good faith the purchaser’s certifica¬ 
tion that the bus will be used as prescribed 
in section 4221(eX5). 


Par. 30. Sections 48.6011(a), 
48.6011(c), 48.6011(0-1. 48.6071(a), 

18.6091. 48.6109, 48.6161, 48.6206, 


48.6302(0, 

48.6416(0. 

48.6416(e), 

48.6416(h), 

48.6420(b), 

48.6420(e), 

48.6420(h), 

48.6421(c), 

48.6421(f), 


48.6416(a), 

48.6416(d), 

48.6416(f), 

48.6416(1), 

48.6420(c), 

48.6420(f), 

48.6421(a), 

48.6421(d), 

48.6421(g), 


48.6416(b), 

48.6416(d)-l, 

48.6416(g), 

48.6420(a), 

48.6420(d), 

48.6420(g), 

48.6421(b), 

48.6421(e). 

48.6421(h), 


48.6421(1), and 48.6675 are deleted. 


(Section 7805 of the Internal Revenue Code 
of 1954 (88 Stat. 898. 68A Stat. 917; 20 
U.S.C. 7805).) 

Jerome Kurtz, 
Commissioner of 
Internal Revenue. 

Approved: March 24, 1978. 

Robert H. Mundheim, 

General Counsel 

Paragraph 1. Section 48.0-1 Is 
amended by deleting paragraph (c) 
and by revising paragraph (b) to read 
as follows: 


§ 48.0-1 Introduction. 


• • • * • 

(b) Arrangement and numbering. 
Each section of the regulations in this 
part (other than subpart A) is desig¬ 
nated by a number composed of the 
part number followed by a decimal 
point (48.); the section, subsection, or 
paragraph of the Internal Revenue 
Code which it interprets; a hyphen (-); 
and a number identifying the section. 
By use of these designations one can 


ascertain the sections of the regula¬ 
tions relating to a provision of the 
Code. For example, the regulations 
pertaining to section 4072 of the Code 
are designated §48.4072-1. Subpart A 
of this part contains provisions relat¬ 
ing to the arrangement and number¬ 
ing of the sections of the regulations 
in this part and other provisions of 
general application to various taxes, 
such as general definitions and use of 
terms, scope of regulations, and the 
extent to which the regulations in this 
part supersede prior regulations relat¬ 
ing to the excise taxes imposed by 
chapters 31 and 32 of the Internal 
Revenue Code. 

Par. 2. Section 48.0-2 is amended to 
read as follows: 

§ 48.0-2 General definitions and attach¬ 
ment of tax. 

(a) Meaning of terms. As used in the 
regulations in this part, unless other¬ 
wise expressly indicated— 

(1) The terms defined in the provi¬ 
sions of law contained in the regula¬ 
tions in this part shall have the mean¬ 
ings so assigned to them. 

(2) The term “district director” 
means district director of internal rev¬ 
enue for an internal revenue district. 
The term also includes, where appro¬ 
priate, the Director of International 
Operations. 

(3) The term “calendar quarter” 
means a period of 3 calendar months 
ending on March 31, June 30, Septem¬ 
ber 30, or December 31. 

(4) (i) The term “manufacturer” in¬ 
cludes any person who produces a tax¬ 
able article from scrap, salvage, or 
junk material, or from new or raw ma¬ 
terial, by processing, manipulating, or 
changing the form of an article or by 
combining or assembling two or more 
articles. The term also includes a “pro¬ 
ducer” and an “importer”. An “import¬ 
er” of a taxable article is any person 
who brings such an article into the 
United States from a source outside 
the United States, or who withdraws 
such an article from a customs bonded 
warehouse for sale or use in the 
United States. If the nominal Importer 
of a taxable article is not its beneficial 
owner (for example, the nominal im¬ 
porter is a customs broker engaged by 
the beneficial owner), the beneficial 
owner is the “importer” of the article 
for purposes of chapter 32 and is liable 
for tax on his sale or use of the article 
in the United States. See section 4219 
and the regulations thereunder for the 
circumstances under which sales by 
persons other than the manufacturer 
or importer are subject to the manu¬ 
facturers excise tax. 

(ii) Under certain circumstances, as 
where a person manufactures or pro¬ 
duces a taxable article for another 
person who furnishes materials under 
an agreement whereby the person who 
furnished the materials retains title 


thereto and to the finished article, the 
person for whom the taxable article is 
manufactured or produced, and not 
the person who actually manufactures 
or produces it, will be considered the 
manufacturer. 

(iii) A manufacturer who sells a tax¬ 
able article in a knockdown condition 
is liable for the tax as a manufacturer. 
Whether the person who buys such 
component parts and assembles a tax¬ 
able article from them will also be 
liable for tax as a further manufactur¬ 
er of a taxable article will depend on 
the relative amount of labor, material, 
and overhead required to assemble the 
completed article and on whether the 
article is assembled for a business or 
personal use. See section 4218 and the 
regulations thereunder. 

(5) The term “sale” means an agree¬ 
ment whereby the seller transfers the 
property (that is, the title or the sub¬ 
stantial incidents of ownership) in 
goods to the buyer for a consideration 
called the price, which may consist of 
money, services, or other things. 

(6) The term “taxable article” means 
any article taxable under section 4041 
or chapter 32, Subtitle D, of the Code. 

(7) The term “vendor” includes a 
lessor except that, with respect to the 
manufacturers excise taxes, this rule 
applies only where the lessor is also 
the manufacturer of the article. 

(8) The term “purchaser” includes a 
lessee except that, with respect to the 
manufacturers excise taxes, this rule 
applies only where the lessor is also 
the manufacturer of the article. 

(9) The term “exporter” means the 
person named as shipper or consignor 
in the export bill of lading. 

(10) The term “exportation” means 
the severance of an article from the 
mass of things belonging within the 
United States with the intention of 
uniting it with the mass of things be¬ 
longing within some foreign country 
or within a possession of the United 
States. 

(11) The term “possession of the 
United States” includes Guam, the 
Midway Islands, Palmyra, the Panama 
Canal Zone, the Commonwealth of 
Puerto Rico, American Samoa, the 
Virgin Islands, and Wake Island. 

(b) Attachment of tax. (1) For pur¬ 
poses of this part, the manufacturers 
excise tax generally attaches when the 
title to the article sold passes from the 
manufacturer to a purchaser, and the 
retailers excise tax generally attaches 
when the title to the article sold 
passes from the retailer to a purchas¬ 
er. 

(2) When title passes is dependent 
upon the intention of the parties as 
gathered from the contract of sale and 
the attendant circumstances. In the 
absence of expressed intention, the 
legal rules of presumption followed in 
the jurisdiction where the sale is made 
govern in determining when title 
passes. 
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(3) In the case of a sale on credit, 
the tax attaches whether or not the 
purchase price is actually collected. 

(4) Where a consignor (such as a 
manufacturer) consigns articles to a 
consignee (such as a dealer), retaining 
ownership in them until they are dis¬ 
posed of by the consignee, title does 
not pass, and the tax does not attach, 
until sale by the consignee. Where the 
relationship between a manufacturer 
and a dealer is that of principal and 
agent, title does not pass, and the tax 
does not attach, until sale by the 
dealer. 

(5) In the case of a lease, an install¬ 
ment sale, a conditional sale, or a chat¬ 
tel mortgage arrangement or similar 
arrangement creating a security inter¬ 
est, a proportionate part of the tax at¬ 
taches to each payment. See section 
4217 and the regulations thereunder 
for a limitation on the amount of tax 
payable on lease payments. 

(6) In the case of use by the manu¬ 
facturer, the tax attaches at the time 
the use begins. 

Par. 3. Section 48.0-4 is amended by 
adding the following new sentence at 
the end thereof: 

§48.0-4 Extent to which the regulations 
in this part supersede prior regula¬ 
tions. 

• » • * » 

In addition, the regulations in this 
part supersede the regulations in Part 
330 (26 CFR (1939) Part 330) (Deter¬ 
mination of Price and Price Readjust¬ 
ments); §§ 145.3, 145.3-1, 145.4, and 
145.4-1 of the Temporary Regulations 
in Connection with the Excise Tax Re¬ 
duction Act of 1965 (Part 145 of this 
chapter); and §§ 148.1-3 and 148.1-4 of 
the regulations relating to Certain 
Excise Tax Matters Under the Excise 
Tax Technical Changes Act of 1958 
(Part 148 of this chapter). 

Par. 4. The following new section is 
inserted immediately after § 48.0-4: 

§ 48.0-5 Exemption certificates. 

Several sections of the regulations in 
this part, relating to sales exempt 
from retailers or manufacturers excise 
tax, require the retailer or manufac¬ 
turer (as the case may be) to obtain an 
exemption certificate from the pur¬ 
chaser to substantiate the exempt 
character of the sale. Many of these 
sections also contain specimen forms 
of acceptable exemption certificates. 
However, any form of exemption certi¬ 
ficate will be acceptable if it includes 
all the information required to be con¬ 
tained in such a certificate by the per¬ 
tinent sections of the regulations in 
this part. If it contains all the required 
information, a form of exemption cer¬ 
tificate that is processed by data pro¬ 
cessing equipment is acceptable. 

Par. 5. Subparts B (§§48.4001 
through 48.4003-4, relating to jewel¬ 
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ry), C (§§48.4011 through 4022-2, re¬ 
lating to furs), D (§§48.4021 through 
4022-2, relating to toilet preparations), 
and E (§§ 48.4031 and 48.4031-1, relat¬ 
ing to luggage, handbags, etc.) are de¬ 
leted. 

Par. 6. Section 48.4041 is deleted. 

Par. 7. Section 48.4041-10 is deleted, 
and §48.4041-11 is redesignated as 
§48.4041-10. 

Par. 8. The following new sections 
are added immediately after § 48.4041- 
10 : 

Subpart G—Special Provisions 
Applicable to Retailers Tax 

§48.4041-11 Sales to States or political 
subdivisions thereof. 

(a) Application of exemption. The 
taxes imposed by section 4041 do not 
apply in the case of a sale of any 
liquid by any person for the exclusive 
use of any State or any political subdi¬ 
vision thereof, the District of Colum¬ 
bia, or in the case of the use of any 
liquid by any State or any political 
subdivision thereof, or the District of 
Columbia, as a fuel in a a motor vehi¬ 
cle, motorboat, or aircraft. 

(b) Evidence required to establish ex¬ 
emption. Any vendor claiming exemp¬ 
tion under this section shall be pre¬ 
pared to produce evidence that will es¬ 
tablish the right to exemption from 
the tax imposed by section 4041. Gen¬ 
erally, orders or contracts of a State or 
a political subdivision thereof, or the 
District of Columbia, when signed by 
an authorized officer thereof will be 
accepted in support of the exemption. 
However, in the absence of such orders 
or contracts, a certificate signed by 
such an authorized officer that the 
liquid sold was purchased for the ex¬ 
clusive use of a State or political sub¬ 
division thereof, or the District of Co¬ 
lumbia, will be acceptable. The certifi¬ 
cate shall be in substantially the fol¬ 
lowing form: 

Exemption Certificate 

(For use by States and local governments, 
(section 4041(gX2) of the Internal Revenue 
Code).) 

Date-. 19-. 

I hereby certify that I am- 

of - (State or local govern¬ 

ment) that I am authorized to execute this 
certificate; and that 

(Check applicable type of certificate) 

-the liquid or liquids specified in the ac¬ 
companying order, or on the reverse side 
hereof, (or) 

-all orders placed by the purchaser for 

the period commencing-(Date) 

and ending - (Date) (period not to 

exceed 12 calendar quarters) are, or will be, 

purchased from - (Name of 

vendor) for the exclusive use of 

- (Governmental unit) of 

- (State or local govern¬ 
ment). 

I understand that the exemption from tax 
in the case of sales of liquids under this ex¬ 


emption certificate is limited to the sale of 
articles purchased for the exclusive use of a 
State, etc. I understand that the fraudulent 
use of this certificate for the purpose of se 
curing this exemption will subject me and 
all parties making such fraudulent use of 
this certificate to a fine of not more than 
$10,000, or to Imprisonment for not more 
than 5 years, or both, together with costs of 
prosecution. 

Signature- 

Address- 

§48.4041-12 Sales for export. 

(a) General rule. In order for a sale 
to be exempt from tax under section 
4041 as a sale for export, it is neces 
sary that the liquid be (1) identified as 
having been sold by the retailer for 
export and (2) exported in due course. 
To establish exemption from tax in 
the case of a taxable article for export, 
it is necessary that the retailer main 
tain adequate records and have in his 
possession documentary evidence 
showing that the article was so sold. 

(b) Proof of exportation. Exportation 
may be evidenced by any one of (1) a 
copy of the export bill of lading issued 
by the delivering carrier, (2) a certifi¬ 
cate by the agent or representative of 
the export carrier showing actual ex¬ 
portation of the liquid, (3) a certificate 
of landing signed by a customs officer 
of the foreign country to which the 
liquid is exported, or (4) a statement 
of the foreign consignee showing re¬ 
ceipt of the liquid. 

(c) Shipment to possessions of the 
United States. The same provisions as 
relate to sales for export and proof of 
exportation will apply to sales for 
shipment to a possession of the United 
States, within the meaning of § 48.0-2 

§48.4041-13 Tax-free retail sales to cer¬ 
tain nonprofit educational organize 
tions. 

(a) In general The taxes imposed by 
section 4041 do not apply in the case 
of a sale of any liquid by any person to 
a nonprofit educational organization 
(as defined in paragraph (b) of this 
section) for its exclusive use, or in the 
case of the use of any liquid by such 
an organization. In the case of a 
school operated as an activity of an or¬ 
ganization described in section 
501(c)(3), as referred to in paragraph 
(b) of this section, the liquid must be 
sold for the exclusive use of the 
school, or the liquid must be used ex¬ 
clusively by the school. 

(b) Definition of nonprofit educa 
tional organization. For purposes of 
section 4041(g)(4) and this section, the 
term “nonprofit educational organiza 
tion” means an organization described 
in section 170(bXl)(A)(ii), that is 
exempt from income tax under section 
501(a), whose primary function is the 
presentation of formal instruction and 
which normally maintains a regular 
faculty and curriculum and normally 
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has a regularly enrolled body of pupils 
or students in attendance at the place 
where its educational activities are 
regularly carried on. The term also in¬ 
cludes a school operated as an activity 
of an organization described in section 
501(c)(3) which is exempt from income 
tax under section 501 (a), provided 
such school normally maintains a reg¬ 
ular faculty and curriculum and nor¬ 
mally has a regularly enrolled body of 
pupils or students in attendance at the 
place where its educational activities 
are regularly carried on. 

(c) Evidence required to establish 
tax-free sales to a nonprofit education¬ 
al organization; general rule. To estab¬ 
lish the right to exemption, the retail¬ 
er must obtain from the purchaser 
and retain in its possesson a properly 
executed certificate as set forth in 
paragraph (d) of this section. 

(d) Forms of exemption certificates. 
The following forms of exemption cer¬ 
tificates will be acceptable for the pur¬ 
pose of this section and must be ad¬ 
hered to in substance. 

(1) Form of certificate for exemption 
from retailers excise taxes for use by a 
nonprofit educational organization, 
other than a school operated as an ac¬ 
tivity of a church or other exempt or¬ 
ganization that in itself is not a non¬ 
profit educational organization. 

Exemption Certificate 

(For use by a nonprofit educational orga¬ 
nization (other than a school operated as an 
activity of a church or other exempt organi¬ 
zation that in itself Is not a nonprofit educa¬ 
tional organization) purchasing articles sub¬ 
ject to retailers excise tax for its exclusive 

use)-, 19— (Date) I hereby certify that I 

am - (Title) of - (Exempt 

organization): that I am authorized to ex¬ 
ecute this certificate; and that the articles 
specified in the accompanying order or on 
the reverse side hereof are purchased by 
such organization exclusively for use in its 
educational activities. 

I understand that this exemption certifi¬ 
cate is for use only by a nonprofit educa¬ 
tional organization in the tax-free purchase 
for its exclusive use of articles subject to the 
retailers excise tax: and it is agreed that if 
any article purchased tax free under this 
exemption certificate is used otherwise, 
such fact will be reported to the retailer 
from whom the tax-free purchase was made. 

The organization claiming exemption 
under this certificate has received a deter¬ 
mination letter (or a ruling) from the Inter¬ 
nal Revenue Service holding the organiza¬ 
tion to be exempt from income tax as an or¬ 
ganization described in section 
170(b)(l)(A)(ii) that is exempt from income 
tax under section 501(a) of the Internal 
Revenue Code (or has received a determina¬ 
tion letter (or ruling) under the correspond¬ 
ing provisions of prior revenue laws). The 
date of such determination letter (or ruling) 

I s - and such determination letter (or 

ruling) has not been withdrawn or revoked. 

I understand that the fraudulent use of 
this certificate for the purpose of securing 
this exemption will subject me and all par¬ 
ties making such fraudulent use of this cer¬ 
tificate to a fine of not more than $10,000. 
or to imprisonment for not more than 5 
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years, or both, together with costs of pros¬ 
ecution. 


(Signature of authorized individual) 


(Address) 

(2) Form of certificate for exemption 
from retailers excise taxes for use by a 
school operated as an activity of a 
church or other organization described 
in section 501(c)(3) that in itself is not 
an educational organization described 
in section 170(b)(l)(A)(ii) of the Code: 

Exemption Certificate 

(For use by or for a school operated as an 
activity of a church or other organization 
described in section 501(c)(3) of the Internal 
Revenue Code of 1954, that is not, in itself, 
an educational organization described In 
section 170(b)(l)(AXii), purchasing articles 
subject to retailers excise tax for the exclu¬ 
sive use of the school) -, 19— (Date) I 

hereby certify that I am-(Title) of 

-(School, church, parish, etc.); that 

I am authorized to execute this certificate; 
and that the articles specified in the accom¬ 
panying order or on the reverse side hereof 
are purchased by such institution exclusive¬ 
ly for use in its educational activities. 

I understand that this exemption certifi¬ 
cate is for use only by a school operated as 
an activity of a church or other organiza¬ 
tion described in section 501(c)(3) of the In¬ 
ternal Revenue Code of 1954, in the tax-free 
purchase for its exclusive use of articles sub¬ 
ject to the retailers excise tax; or by a 
church, or other organization in the tax- 
free purchase of any such article for the ex¬ 
clusive use of its school which qualifies for 
the exemption; and it is agreed that if any 
article purchased tax free under this exemp¬ 
tion certificate is used otherwise, such fact 
will be reported to the retailer from whom 
the tax-free purchase was made. 

The school operated as an activity of the 
church or other organization described in 
section 501(c)(3) of the Internal Revenue 
Code of 1954, normally maintains a regular 
faculty and curriculum and normally has a 
regularly enrolled body of pupils or stu¬ 
dents in attendance at the place where its 
educational activities are regularly carried 
on. 

I understand that the fraudulent use of 
this certificate for the purpose of securing 
this exemption will subject me and all par¬ 
ties making such fraudulent use of this cer¬ 
tificate to a fine of not more than $10,000, 
or to imprisonment for not more than 5 
years, or both, together with costs of pros¬ 
ecution. 


(Signature of authorized individual) 


(Address) 

(e) Frequency of certificates. Where 
only occasional sales are made by a re¬ 
tailer to a nonprofit educational orga¬ 
nization, as defined in paragraph (b) 
of this section, a separate exemption 
certificate should be furnished for 
each order. However, where sales by 
the retailer to the educational organi- 
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zation are regularly or frequently 
made, a certificate covering all orders 
for a specified period not to exceed 12 
calendar quarters will be acceptable. 
Such certificate and proper records of 
invoices, orders, etc., relative to tax- 
free sales must be readily accessible 
for inspection by internal revenue offi¬ 
cers and retained as provided in sec¬ 
tion 6001 of the Code and the regula¬ 
tions thereunder. 

(f) Prima facie evidence of exempt 
use. The exemption certificate pro¬ 
cured by the retailer from the pur¬ 
chasing nonprofit educational organi¬ 
zation will be acceptable as prima facie 
evidence that the article is purchased 
for the exclusive use of such organiza¬ 
tion. 

(g) Exemption certificate not ob¬ 
tained prior to filing of retailer's 
excise tax return. If the sale is other¬ 
wise exempt but the exemption certifi¬ 
cate is not obtained prior to the time 
the retailer files a return covering 
taxes due for the period in which the 
sale was made, the retailer must in¬ 
clude the tax on such sale in its return 
for that period. However, if the certifi¬ 
cate is later obtained, a credit may be 
taken on a subsequent return or a 
claim for refund of the tax paid on 
such sale may be filed, within the 
period of limitation prescribed by sec¬ 
tion 6511(b) of the Code and 
§ 301.6511(b)-1 of this chapter. 

Par. 9. Sections 48.4061(a), 
48.4061(b), 48.4062(a), 48.4062(b), 

48.4063, 48.4071, 48.4072, 48.4073, 

48.4081, 48.4082, 48.4083, 48.4091, 

48.4092, 48.4093, 48.4101, and 48.4102 
are deleted. 

Par. 10. Subparts I (§§48.4111 
through 48.4131-3, relating to refrig¬ 
eration equipment, electric, gas and oil 
appliances, and electric light bulbs) 
and J (§§48.4141 through 48.4151-2, 
relating to radio and television sets, 
phonographs, phonograph records, 
and musical instruments) are deleted. 

Par. 11. Sections 48.4161(a), 
48.4161(b), 48.4171, 48.4181, and 

48.4182 are deleted. 

Par. 12. Subpart L (§§48.4191 
through 48.4211-3, relating to business 
machines, pens, mechanical pencils 
and lighters, and matches) is deleted. 

Par. 13. The following new provi¬ 
sions are added immediately before 
§ 48.4216(f): 

§ 48.4216 (a)-l Charges to be included in 
sale price. 

(a) In general The “price” for which 
an article is sold includes the total 
consideration paid for the article, 
whether that consideration is in the 
form of money, services, or other 
things. See §48.0-2 (a) (5). However, 
for purposes of the taxes imposed 
under chapter 32 certain collateral 
charges made in connection with the 
sale of a taxable article must be in¬ 
cluded in the taxable sale price. 
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whereas others may be excluded. Any 
charge which is required by a manu¬ 
facturer. producer, or importer to be 
paid as a condition of its sale of a tax¬ 
able article and which is not attribut¬ 
able to an expense falling within one 
of the exclusions provided in section 
4216 or the regulations thereunder is 
includible in the taxable sale price. It 
is immaterial for this purpose that the 
charge may be paid to a person other 
than the manufacturer, producer, or 
importer, or that it may be separately 
billed to the purchaser as a charge 
earmarked for expenses incurred or to 
be incurred in his behalf, such as 
charges for demonstration or display 
of the article, for sales promotion pro¬ 
grams, or otherwise. With respect to 
the rules relating to exclusion (in the 
case of sales after December 31, 1960) 
of charges for local advertising of a 
manufacturer’s products, see section 
4216(e) and §48.4216(0-1. In the case 
of sales on credit, a carrying, finance, 
or service charge is excludable from 
the sale price if it is reasonably related 
to the costs of carrying the deferred 
portion of the sale price (such as inter¬ 
est on the deferred portion of the sale 
price, expenses of bookkeeping neces¬ 
sary to keep the records of such sales, 
and expenses of correspondence and 
other communication in connection 
with collection). 

(b) Tools and dies. Separate charges 
for tools and dies used in the manufac¬ 
ture or production of a taxable article 
are to be included, in whole or in part, 
in the sale price on which the tax is 
based. It is immaterial whether the 
charges for such items are billed in a 
lump sum or are amortized or allocat¬ 
ed to each of the taxable articles. If, at 
the termination of a contract to manu¬ 
facture taxable articles, the tools and 
dies used in production pass to the 
purchaser, only the amount of depre¬ 
ciation of the tools and dies incurred 
in production, computed on a “produc¬ 
tion output” basis, should be included 
in the sale price. If the purchaser fur¬ 
nishes the tools and dies, the amount 
of the cost thereof, to the extent that 
such cost has been depreciated in the 
production of the taxable articles 
(computed on a “production output” 
basis), shall be included in determin¬ 
ing the sale price of the articles for 
purposes of computing the tax. This 
paragraph applies to sales by manu¬ 
facturers after May 5,1974. 

(c) Charges for warranty. A charge 
for a warranty of an article which the 
manufacturer, producer, or importer 
requires the purchaser to pay in order 
to obtain the article shall be included 
in the sale price of the article on 
which the tax is computed. On the 
other hand, a charge for a warranty of 
a taxable article paid at the purchas¬ 
er’s option shall not be included in the 
sale price for purposes of computing 
tax thereon. 
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(d) Charges for coverings , contain¬ 
ers , and packing. Any charge by the 
manufacturer, producer, or importer 
for coverings and containers of what¬ 
ever nature used to pack an article for 
shipment shall be included as part of 
the sale price for the purpose of com¬ 
puting the tax, whether or not the 
charges are identified as such on the 
invoice or are billed separately. Even 
though there is an agreement that the 
manufacturer, producer, or importer 
will repay all or a portion of the 
charge for the coverings or containers 
upon the return thereof, the full 
charge nevertheless shall be included 
in the sale price. It is immaterial 
whether the charge made at the time 
of sale is more or less than the actual 
value of the covering or container. See 
paragraph (b)(4) of § 48.6416(b)-1 for 
provisions relating to the claiming of a 
credit or refund in the case of a price 
readjustment due to the return or re¬ 
possession of a covering or container. 
Packing charges are to be included in 
the sale price whether the charges 
cover normal packing or special pack¬ 
ing services, such as for extra protec¬ 
tion of the article or for odd-lot quan¬ 
tities. This rule shall apply whether 
the packing services are initiated by 
the manufacturer, producer, or im¬ 
porter or are furnished at the request 
of the purchaser and whether the 
packing is performed by the manufac¬ 
turer, producer, or importer or by an¬ 
other person at his request. If the pur¬ 
chaser supplies packing materials, the 
fair market value of such materials 
must be included in the tax base when 
computing tax liability on the sale of 
the article. 

(e) Taxable and nontaxable articles 
sold as a unit Where a taxable article 
and a nontaxable article are sold by 
the manufacturer as a unit, the tax at¬ 
taches to that portion of the manufac¬ 
turer’s sale price of the unit which is 
properly allocable to the taxable arti¬ 
cle. For example, where a fishing reel 
(an article subject to tax under section 
4161(a)) is equipped with a fishing line 
(a nontaxable article) and the reel and 
line are sold as a unit, the tax imposed 
by section 4161(a) applies only to that 
portion of the manufacturer’s sale 
price of the unit which is properly al¬ 
locable to the fishing reel. Normally, 
the taxable portion of such a unit may 
be determined by applying to the man¬ 
ufacturer’s sale price of the unit the 
ratio which the manufacturer’s sepa¬ 
rate sale price of the taxable article 
bears to the sum of the sale prices of 
both the taxable and nontaxable arti¬ 
cles, if such articles are sold separately 
by the manufacturer. Where the arti¬ 
cles (or either one of them) are not 
sold separately by the manufacturer 
and do not have established sale 
prices, the taxable portion is to be de¬ 
termined from a comparison of the 
actual costs of the articles to the man¬ 


ufacturer. Thus, if the cost of the tax 
able article represents four-fifths of 
the total cost of the complete unit, the 
tax applies to four-fifths of the price 
charged by the manufacturer for the 
unit. 

§ 48.4216(a)-2 Exclusions from sale price. 

(a) Tax— (1) Tax not part of taxable 
sale price. The tax imposed by chapter 
32 of the Code on the sale of an article 
is not part of the taxable sale price of 
the article. Thus, if a manufacturer 
computes the tax on a sale price which 
is determined without regard to the 
tax, and it charges the proper tax as a 
separate item, the amount of tax so 
charged does not become a part of the 
taxable sale price and no tax is due on 
the tax so charged. Where no separate 
charge is made as tax, it will be pre¬ 
sumed that the price charged to the 
purchaser for the article includes the 
proper tax, and the proper percentage 
of such price will be allocated to the 
tax. 

(2) Computation of tax. If an article 
subject to tax at the rate of Id percent 
is sold for $100 and an additional item 
of $10 is billed as tax, $100 is the tax¬ 
able selling price and $10 is the 
amount of tax due thereon. However, 
if the article is sold for $100 with no 
separate billing or indication of the 
amount of the tax, it will be presumed 
that the tax is included in the $100. 
and a computation will be necessary to 
determine what portion of the total 
amount represents the sale price of 
the article and what portion repre¬ 
sents the tax. The computation is as 
follows: 

Taxable sale price=sale price including 
tax/100-grate of tax. 

Thus, if the tax rate is 10 percent and 
the sale price including tax is $100, the 
taxable sale price is $90.91 (that is, 
$100 divided by (100 + 10)), and the tax 
is 10 percent of $90.91, or $9.09. 

(b) Transportation delivery , insur¬ 
ance, or installation charges— (1) 
Charges incurred pursuant to sale. 
Charges for transportation, delivery, 
insurance, installation, and other ex¬ 
penses actually incurred in connection 
with the delivery of an article to a 
purchaser pursuant to a bona fide sale 
shall be excluded from the sale price 
in computing the tax. Such charges in¬ 
clude all items of transportation, deliv¬ 
ery, insurance, installation, and simi 
lar expense incurred after shipment to 
a customer begins, in response to the 
customer’s order, pursuant to a bona 
fide sale. However, costs of such 
nature incurred by a manufacturer, 
producer, or importer in transporting, 
in the normal course of business and 
for its benefit and convenience, arti¬ 
cles from a factory or port of entry to 
a warehouse or other facility (regard 
less of the location of such warehouse 
or facility) are not considered as being 
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Incurred In connection with the deliv¬ 
ery of an article to a purchaser pursu¬ 
ant to a bona find sale, and charges 
therefor cannot be excluded from the 
sale price in computing tax liability. 
Similarly, an allowance granted by a 
manufacturer as reimbursement for 
expenses incurred by the purchaser in 
shipping used articles to the manufac¬ 
turer for credit against the purchase 
price of taxable articles shall not be 
excluded from the sale price when 
computing tax due on the sale of the 
taxable articles. In any event, no 
charge may be excluded from the sale 
price unless the conditions set forth in 
subparagraph (2) of this paragraph 
are complied with. Said conditions are 
prescribed under the authority grant¬ 
ed the Secretary or his delegate in sec¬ 
tion 4216(a). 

(2) Only actual expenses to be ex¬ 
cluded. Where a separate charge is 
made for transportation or other ex¬ 
penses incurred in connection with the 
delivery of an article to the purchaser 
pursuant tp a bona fide sale, there 
shall be excluded in arriving at the 
sale price subject to tax only that por¬ 
tion of the charge which represents 
the actual expenses incurred for the 
transportation or other excludible ex¬ 
penses. Where a separate charge is less 
than the actual expense, the differ¬ 
ence is presumed to be included in the 
billed price. Such difference, together 
with the separate charge, shall be ex¬ 
cluded in arriving at the sale price on 
which the tax is computed. Similarly, 
where no separate charge is made but 
the manufacturer, producer, or im¬ 
porter incurs an expense of the type 
to which this paragraph has applica¬ 
tion, the amount of such expense actu¬ 
ally incurred shall be included from 
the sale price on which the tax is com¬ 
puted. Where transportation expense 
is incurred in conjunction with a ship¬ 
ment composed of both taxable and 
nontaxable articles, only the portion 
of the expense allocable to the taxable 
articles shall be excludible. In general, 
unless the taxpayer establishes to the 
satisfaction of the district director 
that another method reasonably ap¬ 
portions such freight expense between 
taxable and nontaxable articles, such 
expense should be apportioned on the 
basis of the relative weights (or, if 
available, the relative published tariff 
rates applicable to) the taxable and 
nontaxable articles. Where it is not 
feasible to apportion such expense on 
the basis of relative weights or tariff 
rates, the expense shall be appor¬ 
tioned on another reasonable basis; for 
example, in the case of a shipment in¬ 
cluding both taxable and nontaxable 
automotive parts which are subject to 
the same tariff rate, it may be appro¬ 
priate to apportion the transportation 
expense on the basis of the relative 
sale prices. A charge for insurance in 
connection with the delivery of an ar- 
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tide to a purchaser is considered to 
represent an expense actually incurred 
only to the extent that an amount 
equivalent to such charge is paid or 
payable by the manufacturer to a 
person authorized to assume such in¬ 
surance risk. 

(3) Transportation, delivery , or in¬ 
stallation services performed by manu¬ 
facturer . For purposes of computing 
the taxable sale price of articles, it is 
immaterial whether the transporta¬ 
tion, delivery, or other services of the 
type to which this paragraph has ap¬ 
plication are performed by a common 
carrier or independent agency for or 
on behalf of the manufacturer, pro¬ 
ducer, or importer, or are performed 
by the manufacturer, producer, or im¬ 
porter with the use of its own vehicles 
or other facilities. Thus, where a man¬ 
ufacturer, producer, or importer per¬ 
forms the transportation, delivery, or 
other services with its equipment, 
tools, employees, etc., the cost of such 
services allocable to the sale of the 
taxable article shall be excluded. In 
determining whether an expense is an 
excludible transportation or delivery 
expense, only those expenses incurred 
by reason of the fact that the purchas¬ 
er accepts delivery at some point other 
than the manufacturer’s place of busi¬ 
ness shall be considered excludible 
transportation or delivery expenses. 
All expenses incurred in placing an ar¬ 
ticle packed, ready for shipment on 
the loading dock at the manufactur¬ 
er’s factory are not excludible trans¬ 
portation or delivery expenses. An 
allowance granted by the manufactur¬ 
er, producer, or importer to the pur¬ 
chaser for transportation, delivery, or 
other expenses incurred or to be in¬ 
curred by the purchaser in connection 
with the sale shall be excluded in com¬ 
puting the taxable sale price, if 
charges for similar expenses would be 
excludible if incurred by the manufac¬ 
turer. 

(4) Records in support of exclusion. 
Every manufacturer, producer, or im¬ 
porter making sales of taxable articles 
shall keep records which will disclose 
the amount of transportation, deliv¬ 
ery, insurance, installation or other 
expense actually incurred by it in con¬ 
nection with the delivery of a taxable 
article to a purchaser pursuant to a 
bona fide sale. 

(c) Other charges. A charge or ex¬ 
pense not within the scope of para¬ 
graph (a) or (b) of this section, wheth¬ 
er or not separately stated, may not be 
excluded in computing the taxable 
sale price unless it can be shown by 
adequate records that the charge or 
expense properly is not to be included 
as a manufacturing or selling expense 
or is in no way incidental to placing 
the article in condition packed ready 
for shipment. Commissions to manu¬ 
facturers' agents, or allowances, pay¬ 
ments, or adjustments made to, and 
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for the benefit of, persons other than 
the purchaser may not be excluded or 
deducted, under any condition, in com¬ 
puting the sale price upon which the 
tax is computed. 

§ 48.4216(a)-3 Other items relating to tax 
on sale price. 

(a) Exchanges. If, in connection with 
the sale of an article subject to a tax 
imposed under chapter 32 on the price 
for which sold, a manufacturer re¬ 
ceives from its vendee another article 
in exchange, the tax on the manufac¬ 
turer’s sale shall be computed on the 
basis of the amount allowed for the ar¬ 
ticle received from the vendee, plus 
any additional amount charged the 
vendee. 

(b) Replacements under warranty. If 
an article, subject to a tax imposed 
under chapter 32 on the price for 
which sold, is returned to the manu¬ 
facturer by reason of the failure of the 
article under a warranty as to its qual¬ 
ity or service, and a new article is 
given by the manufacturer, free, or at 
a reduced price, the tax on the new ar¬ 
ticle shall be computed on the actual 
amount, if any, to be paid to the man¬ 
ufacturer for the new article. See 
paragraph (b)(2) of § 48.6416(b)-l for 
the circumstances under which the 
allowance made by thfe manufacturer, 
producer, or importer upon the return 
of the first article constitutes a price 
readjustment of the sale price of first 
article and the extent, if any, to which 
a credit may be allowed, or refund 
made, of the tax paid by the manufac¬ 
turer, producer, or importer on the 
sale of the first article. 

(c) Readjustments in sale price. Re¬ 
adjustment in sale price (such as al¬ 
lowable discounts, rebates, bonuses, 
etc.) cannot be anticipated. The tax 
must be based upon the original price 
unless the readjustments have actual¬ 
ly been made prior to the close of the 
period for which the tax upon the sale 
is returned. However, if the price upon 
which the tax was computed is subse¬ 
quently readjusted, credit may be 
taken against the tax due on a subse¬ 
quent return or a claim for refund 
filed as provided by section 6416(b)(1) 
and the regulations thereunder. 

§ 48.4216(c)-l Computation of tax on 
leases and installment sales. 

(a) Leases. When a taxable article is 
leased by a manufacturer, producer, or 
Importer, liability for tax is incurred, 
except, hs provided by section 4217(b) 
and § 48.4217-2, on each payment 
made with respect to such lease. Tax is 
payable on each lease payment as long 
as the article is leased by the manufac¬ 
turer. producer, or importer. The tax 
payable with respect to each lease pay¬ 
ment is a percentage of each payment 
based on the rate of tax, if any, in 
effect on the date the lease payment is 
due. If the article is subsequently sold 
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by the manufacturer, producer, or im¬ 
porter, the tax applies also to such 
sale, without regard to the tax paid 
when the article was leased. For defi¬ 
nition of the term “lease”, see para¬ 
graph (a) of § 48.4217-l(a). 

<b) Installment sales. When a tax¬ 
able article is sold under an install¬ 
ment payment contract with title re¬ 
served in the seller, or under a condi¬ 
tional sale contract, chattel mortgage 
arrangement or other arrangement 
creating a security interest with pay¬ 
ments to be made in installments, tax 
shall be computed and paid on each 
payment made by the purchaser. The 
tax payable with each payment is a 
percentage of each payment based on 
the rate of tax, if any, in effect on the 
date the payment is due. The part of 
each payment that is subject to tax is 
that portion of the payment equal to 
the percentage of the total charge for 
the article that is subject to tax. For 
example, if the total charge for the ar¬ 
ticle is $1,000, and of the total amount 
charged only 90 percent thereof, or 
$900, is subject to tax by reason of ex¬ 
clusions. then only 90 percent of the 
installment payment is subject to tax. 
If the tax base is a constructive sale 
price computed under section 4216(b) 
that is less than the actual sale price 
of the article, the portion of each pay¬ 
ment subject to tax is the percentage 
of such payment equal to the percent¬ 
age that the constructive sale price 
bears to the actual sale price. For ex¬ 
ample, if an article is sold at retail for 
$100, and the constructive sale price 
for such an article computed under 
the provisions of section 4216(b)(1)(A) 
is $75, the percentage which the con¬ 
structive sale price bears to the actual 
sale price is 75 percent. Accordingly, 
only 75 percent of each installment 
payment is subject to tax. 

(c) Sales on credit Where articles 
are sold on credit under conditions 
other than those specified in para¬ 
graph (b) of this section, the entire 
tax shall be reported and paid with 
the return covering the period in 
which the sale is made, even though 
the price may not be paid to the man¬ 
ufacturer, producer, or importer until 
a later date, or not paid at all. 

(d) Effective dates of paragraphs (a) 
and (6) of this section. The rules set 
forth in paragraphs (a) and (b) of this 
section are effective as of June 22. 
1965. As in effect before June 22, 1965, 
section 4216(c) required, in the case of 
a transaction described in section 
4216(c) (1), (2), (3), or (4), that there 
be paid upon each payment with re¬ 
spect to an article that portion of the 
total tax which was proportionate to 
the portion of the total amount to be 
paid represented by such payment. 

§ 48.4216(dM Sales of installment ac¬ 
counts. 

(a) In general. Except as provided in 
paragraph (d) of this section, in case 
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of a sale or other disposition by a man¬ 
ufacturer, producer, or importer of an 
installment account of the type speci¬ 
fied in section 4216(c), the tax shall 
not apply to subsequent installment 
payments on such account. Instead, 
there shall be paid an amount equal to 
the difference between the tax previ¬ 
ously paid on such installment ac¬ 
count and the total tax computed by 
applying— 

(1) To each installment due before 
the sale of the installment account, 
the rate of tax applicable at the time 
payment thereof was due, and 

(2) To each installment, the time for 
payment of which has not arrived, the 
rate of tax which, under the provisions 
of chapter 32 as in effect on the date 
of the sale of the installment account, 
is (or is to be) in effect on the date 
such installment is due. 

However, see paragraph (b) of this sec¬ 
tion if the sale is made in a bankrupt¬ 
cy or insolvency proceeding. The tax 
due under this paragraph shall be in¬ 
cluded in the return for the period in 
which the account is sold. 

(b) Sale in bankruptcy or insolvency 
proceeding. In the case of a sale of an 
installment account of a manufactur¬ 
er, producer, or importer pursuant to 
the order of, or subject to the approv¬ 
al of, a court of competent jurisdiction 
in a bankruptcy or insolvency proceed¬ 
ing, the amount of tax due shall be 
computed and paid as provided in 
paragraph (a) of this section but shall 
not exceed the amount of tax comput¬ 
ed by multiplying (1) the proportion¬ 
ate share of the amount for which 
such accounts are sold which is alloca¬ 
ble to each unpaid installment pay¬ 
ment, by (2) the rate of tax which, 
under the provisions of chapter 32 as 
in effect on the date of the sale of the 
installment account, is (or is to be) in 
effect on the date such payment is 
due. 

(c) Collection of installment ac¬ 
counts on behalf of the manufacturer. 
Where a manufacturer, producer, or 
importer retains title to an installment 
account but turns it over to another 
person for collection on a fee basis, no 
sale of such account (or other disposi¬ 
tion as contemplated in section 
4216(d)) has been made. The tax shall 
continue to be paid as provided by sec¬ 
tion 4216(c). 

(d) Returned installment accounts. 
Where an installment account which 
has been sold or otherwise disposed of 
is returned to the manufacturer, pro¬ 
ducer, or importer who sold it under 
an agreement under which the ac¬ 
count was sold, and credit or refund 
has been allowed under section 
6416(b)(5) and the regulations there¬ 
under. the manufacturer, producer, or 
importer shall pay tax as provided by 
section 4216(c) and § 48.4216(c)-1 on 
any subsequent payments made on 
such returned installment account 


until such time as there shall have 
been paid the total tax liability with 
respect to the account as computed 
under paragraph (a) of this section. 

(e) Limitation. The sum of the 
amounts payable under this section 
and § 48.4216(c)-1 on an installment 
account shall not exceed the total 
amount of tax which would be payable 
if such installment account had not 
been sold or otherwise disposed of 
(computed as provided in subsection 
(O). 

(f) Applicability of paragraphs (a) 
and (6) of this section. The rules set 
forth in paragraphs (a) and (b) of this 
section apply in the case of install 
ment accounts sold after June 21. 
1965. In the case of installment ac¬ 
counts sold before June 22, 1965, para 
graph (b) of this section shall be ap¬ 
plied by substituting, in lieu of subp&r 
agraph (2) thereof, “the rate of tax, as 
set forth in chapter 32 of the Code, 
which applied on the day on which 
the transaction giving rise to such in¬ 
stallment accounts took place.” 

Par. 14. Section 48.4216(f) is deleted 

Par. 15. Section 48.4216(f)-l is 
amended as follows: 

1. The section is redesignated 
§ 48.4216(e)-l. 

2. Paragraph (a) is revised by delet 
ing “4216(f)” from the first, second, 
fourth, and fifth sentences and insert¬ 
ing in lieu thereof “4216(e)”; by delet¬ 
ing “§ 48.4216(f )-2” from the sixth sen¬ 
tence and inserting in lieu thereof 
“48.4216(0-2”; and by deleting 
“§ 48.4216(f)-3” from the seventh sen¬ 
tence and inserting in lieu thereof 
“§ 48.4216(0-3”. 

3. Paragraph (b) is revised by delet¬ 
ing “4216(f)” from the first sentence 
and inserting in lieu thereof “4216(e)”. 

4. Paragraph (c)(2) is revised by de¬ 
leting “§ 48.4216(f)-2” from the fifth 
sentence and inserting in lieu thereof 
“§48.4216(0-2”. 

Par. 16. Section 48.4216(f>-2 is 
amended as follows: 

1. The section is redesignated 
§48.4216(0-2. 

2. Paragraph (a) is revised by delet¬ 
ing “section 4216(f)(1) and 
§ 48.4216(0-1,” from the first sentence 
and inserting in lieu thereof “section 
4216(0(1) and § 48.4216(0-1”. 

3. Paragraph (b)(1) is revised by 
striking out “section 4216(f)(2)” from 
the first sentence and inserting in lieu 
thereof “section 4216(e)(2)”. 

4. Paragraph (b)(2) is revised by 
striking out “§ 48.4216(0-1” and in¬ 
serting in lieu thereof “§ 48.4216(0-1”. 

5. Paragraph (b)(3) is revised by de¬ 
leting “section 4216(fXl) and 
§ 48.4216(f)-l” from the second sen 
tence and inserting in lieu thereof 
“section 4216(0(1) and §48.4216(0-1”. 

6. Example (2) of paragraph (c) is re¬ 
vised by striking out “§ 48.4216(f)-l” 
from line 5 of the Computation as of 
close of first calendar quarter and in- 
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serting In lieu thereof "8 48.4210(e)- 
1>". 

Par. 17. Section 48.4216(f)-3 is 
amended as follows: 

1. The section is redesignated 
8 48.4216(e)-3. 

2. Paragraph (a)(1) is revised by 
striking out "section 4216(f)(4) and 
paragraphs (a) and (b) of 848.4216(f)- 
1, or" and inserting in lieu thereof 

section 4216(e)(4) and paragraphs (a) 
and (b) of § 48.4210(e)-l. or". 

3. Paragraph (a)(2) is revised by 
striking out "section 4216(f)(1) and 
paragraph (c) of § 48.4216(f)-l" and 
inserting in lieu thereof "section 
4216(e)(1) and paragraph (c) of 
§48.4216(e)-l." 

4. Paragraph (b)(1) is revised by 
striking out "section 4216(f)(4) and 
paragraph (b) of 8 48.4216(fM, or" 
and inserting in lieu thereof "section 
4216(e)(4) and paragraph (b) of 
§48.4216(e)-l, or". 

5. Paragraph (b)(2) is revised by 
striking out from the first sentence 

section 4216(f)(2), as computed in ac¬ 
cordance with 8 48.4216(f)-2," and in¬ 
serting in lieu thereof "section 
4216(e)(2), as computed in accordance 
with § 48.4216(0-2,". 

Par. 18. The following new sections 
are added immediately after 
§ 48.4216(e)-3: 

§48.4216(0-1 Value of used components 
excluded from price of certain trucks. 

For purposes of the tax imposed by 
section 4061(a)(1) (relating to trucks, 
buses, etc.), in determining the price 
for which an article is sold, the value 
of any previously used component of 
such article shall be excluded from the 
price if the person furnishing the com¬ 
ponent is the first user of the finished 
article. For example, where a manu¬ 
facturer builds a truck for a customer 
who intends to use, rather than resell 
the truck, incorporating used parts 
furnished by the customer, the value 
of the previously used parts shall not 
be included in the price for which the 
truck is considered sold by the manu¬ 
facturer. 

§ 48.4217-1 Lease considered as sale. 

For purposes of chapter 32 of the 
Code, the lease of an article by a man¬ 
ufacturer, producer, or importer shall 
be considered a sale of the article. The 
term "lease" means a contract or 
agreement, written or verbal, which 
gives the lessee an exclusive, continu¬ 
ous right to the possession or use of a 
particular article for a period of time. 
The term includes any renewal or ex¬ 
tension of a lease or any subsequent 
lease of the article. 

§48.4217-2 Limitation on amount of tax 
applicable to certain leases. 

(a) Conditions for eligibility. Section 
4217(b) provides for a limitation on 
the amount of tax that shall apply to 


the lease, any renewal, or further 
lease, of an article which, if sold, 
would be subject to tax on the basis of 
sale price. Such limitation on the 
amount of the tax applies with respect 
to the lease of an article only if, at the 
time of making the lease, the lessor is 
engaged in the business of selling in 
arm’s length transactions the same 
type and model of article. In case of a 
lease to which section 4217(b) does not 
apply, tax shall be computed and paid 
as provided in section 4216(c) and 
paragraph (a) of 8 48.4216(c)-l. 

(b) Lessor engaged in business of 
selling: The lessor will be regarded as 
being engaged in the business of sell¬ 
ing in arm's length transactions the 
same type and model of an article as 
the one being leased If it periodically 
and recurringly makes bona fide offers 
for sale of such articles in the regular 
course of operation of its business, 
which offers if accepted would consti¬ 
tute sales at arm's length. Whether 
the offers are bona fide shall be deter¬ 
mined on the basis of the facts in each 
case, such as sales actually made, the 
nature of the advertising, sales litera¬ 
ture, and other means used to effectu¬ 
ate sales. It is not necessary that the 
offers for sale be made to the same 
class of purchasers as those to whom 
the article is being leased. 

(c) Same type and model of article. 
To qualify as the "same type and 
model of article", the article offered 
for sale must be an unused article es¬ 
sentially the same in size, design, and 
function as the article being leased. 
For example, a van-type truck trailer 
would not be the same type and model 
as a stake-body of flat-bed truck trail¬ 
er. Neither would a 25-foot van-type 
trailer be the same type and model as 
a 35-foot van-type trailer. Slight dif¬ 
ferences in appearance or accessories 
will not render articles dissimilar 
which are identical in all other re¬ 
spects. 

(d) Basis for tax—( 1) Tax payable 
until total tax is paid. In case of a 
lease of an article to which section 
4217 (b) applies, tax shall be paid on 
each lease payment In an amount com¬ 
puted by applying to such lease pay¬ 
ment a percentage equal to the rate of 
tax in effect on the date of the lease 
payment. Such tax payments shall 
continue to be made under such lease, 
or any subsequent lease of the article, 
until the cumulative total of the tax 
payments equals the total tax. Lease 
payments made thereafter with re¬ 
spect to that article shall not be sub¬ 
ject to tax. For definition of the term 
"total tax", see paragraph (e) of this 
section. 

(2) Changes in tax rates. Except as 
provided in— 

(i) Section 701 (a) (3) of the Excise 
Tax Reduction Act of 1965 (79 Stat. 
155) in the case of certain reductions 
in tax rates effective June 22, 1965, or 
January 1,1966, and 
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(ii) Section 401(h)(3) of the Revenue 
Act of 1971 (85 Stat. 534) in the case of 
certain reductions in tax rates effec¬ 
tive December 11, 1971, if the rate of 
tax is increased or decreased during a 
lease period, the new rate shall apply 
to the lease payments made on and 
after the date of the change, but the 
amount of the total tax shall remain 
the same. 

(e) Total tax. For purposes of this 
section, the term "total tax" means 
the amount of tax, computed at the 
rate in effect on the date of the first 
lease of the article to which section 
4217(b) applies, which would be due on 
the constructive sale price of the arti¬ 
cle as determined under section 
4210(b) and § 48.4216(b)-2, as if the ar¬ 
ticle had been sold by a manufacturer 
at retail on such date. 

(f) Sale of article before total tax be - 
comes payable. If the lessor sells the 
article before the total tax has become 
payable, the tax payable on the sale 
shall be the lesser of the following 
amounts— 

(1) The difference between (i) the 
total tax. and (ii) the aggregate tax ap¬ 
plicable to lease payments already re¬ 
ceived; or 

(2) A tax computed, at the rate in 
effect on the date of the sale, on the 
price for which the article is sold. 

For purposes of subparagraph (2) ol 
this paragraph, the provisions of sec¬ 
tion 4216(b) for determining a con¬ 
structive sale price shall not apply If 
the sale is at arm’s length. If the sale 
is not at arm's length, the tax referred 
to in subparagraph (2) of this para¬ 
graph shall be computed on a con¬ 
structive sale price as provided in 
§ 48.4216(b)-2. 

(g) Sale of article after total tax has 
become payable. If the lessor sells an 
article after the total tax has become 
payable, the tax imposed under chap¬ 
ter 32 of the Code shall not apply to 
such sale. 

(h) Special rules applicable to cer¬ 
tain leases entered into before January 
1, 1959. For purposes of this section, in 
the case of any lease entered into 
before, and existing on, January 1, 
1959- 

(1) Such lease shall be considered to 
have been entered into on January 1, 
1959. 

(2) The total tax shall be computed 
on the fair market value of the article 
on January 1, 1959. 

(3) The lease payments under such 
lease shall include only payments at¬ 
tributable to periods beginning after 
December 31. 1958. 

Par. 19. Section 48.4218-4 is amend¬ 
ed to read as follows: 

8 48.4218-4 Use in further manufacture. 

For purposes of section 4218 and 
8 48.4218-1, an article is used as mate¬ 
rial in the manufacture or production 
of, or as a component part of, another 
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article, if it is incorporated in, or is a 
part or accessory of, the other article. 
Lubricating oil in the crankcase of a 
new truck is an example of a taxable 
article use as material in the manufac¬ 
ture or production of, or as a compo¬ 
nent part of, another article. In addi¬ 
tion, an article (other than gasoline 
used as a fuel) is considered to be used 
as material in the manufacture of an¬ 
other article if it is partly or entirely 
consumed in testing such other article; 
for example, shells or cartridges used 
in testing new firearms. Similarly, if 
an article is partly or wholly con¬ 
sumed in quality testing a production 
run of like articles (as, for example, an 
automotive part destroyed in stress 
testing) such article is also considered 
to have been used as material in the 
manufacture of another article. How¬ 
ever, if a taxable article that has been 
used tax free and only partly con¬ 
sumed in testing is later sold, or put to 
a taxable use, by the manufacturer, 
tax attaches to such sale or use. An ar¬ 
ticle that is consumed in the manufac¬ 
turing process other than in testing, so 
that it is not a physical part of the 
manufactured article, is not used as 
material in the manufacture or pro¬ 
duction of, or as a component part of, 
such other article. Thus, lubricating 
oil consumed in operating plant ma¬ 
chinery in the course of the manufac¬ 
ture of automobile truck chassis is not 
used as material in the manufacture 
or production of, or as a component 
part of, the truck chassis. 

Par. 20. Subpart N of Part 48 (26 
CFR Part 48) is amended by striking 
out its existing sections and adding 
new sections to read as follows: 

Subpart N—Exemptions, Registration, 
Etc. 

Sec. 

48.4221- 1 Tax-free sales; general rule. 

48.4221- 2 Tax-free sale of articles to be 
used for, or resold for, further manufac¬ 
ture, 

48.4221- 3 Tax-free sale of articles for 
export, or for resale by the purchaser to 
a second purchaser for export. 

48.4221- 4 Tax-free sale of articles for use 
by the purchaser as supplies for vessels 
or aircraft. 

48.4221- 5 Tax-free sale of articles to State 
and local governments for their exclu¬ 
sive use. 

48.4221- 8 Tax-free sales of articles to non¬ 
profit educational institutions. 

48.4221- 7 Tax-free sales of tires and tubes. 

48.4221- 8 Tax-free sales of bicycle tires 
and tubes for use in further manufac¬ 
ture. 

48.4221- 9 Tax-free sales of school buses. 

48.4221- 10 Cross references; other exemp¬ 
tions. 

48.4222 (a)-l Registration. 

48.4222 (b)-l Exceptions to the require¬ 
ment for registration. 

48.4222 (c)-l Revocation or suspension of 
registration. 

48.4222 (d)-l Registration In the case of 
certain other exemptions. 

48.4223-1 Special rules relating to further 
manufacture. 


Sec 

48.4225-1 Exemption of articles manufac¬ 
tured or produced by Indians. 

§ 48.4221-1 Tax-free sales; general rule. 

(a) In general. Section 4221(a) sets 
forth the following exempt purposes 
for which an article subject to tax 
under chapter 32 may be sold tax free 
by the manufacturer, producer, or im¬ 
porter 

(1) For use by the purchaser for fur¬ 

ther manufacture, or for resale by the 
purchaser to a second purchaser for 
use by such second purchaser in fur¬ 
ther manufacture (except for tires or 
inner tubes taxable under section 
4071, which articles are covered by sec¬ 
tions 4221(e) (2) and (4), and 

§§ 48.4221-7 and 48.4221-8), 

(2) For export, or for resale by the 
purchaser to a second purchaser for 
export, 

(3) For use by the purchaser as sup¬ 
plies for vessels or aircraft, 

(4) To a State or local government 
for the exclusive use of a State or local 
government, and 

(5) To a nonprofit educational orga¬ 
nization for its exclusive use. 

Section 4221(a) applies only in those 
cases where the exportation or use re¬ 
ferred to is to occur before any other 
use, and where the seller, first pur¬ 
chaser, and second purchaser, as may 
be appropriate, have registered as re¬ 
quired Under section 4222 and para¬ 
graph (a) of § 48.4222(a)-l. See 
§ 48.4222(b)-l for exceptions to the re¬ 
quirement for registration. See para¬ 
graphs (c) and (d) of this section for 
provisions relating to evidence re¬ 
quired in support of tax-free sales. 
Where tax is paid on the sale of an ar¬ 
ticle, but the article is used or resold 
for use for an exempt purpose, a claim 
for credit or refund may be filed in ac¬ 
cordance with and to the extent pro¬ 
vided in sections 6402(a) and 6416, and 
the regulations thereunder. 

(b) Manufacturer relieved of liability 
in certain cases—(1) General rule. 
Under the provisions of section 
4221(c), if an article subject to tax 
under chapter 32 of the Code is sold 
free of tax by the manufacturer of the 
article for an exempt purpose referred 
to in section 4221(c) and paragraph 
(b)(2) of this section, the manufactur¬ 
er shall be relieved of any tax liability 
under chapter 32 with respect to such 
sale if the manufacturer in good faith 
accepts a proper certification by the 
purchaser that the article or articles 
will be used by the purchaser in the 
stated exempt manner. See paragraph 
(b)(2) of this section for a list of the 
exempt purposes referred to in section 
4221(c). 

(2) The following are situations 
wherein section 4221(c) is applicable 
with respect to sales made tax free on 
the assumption that one of the follow¬ 
ing sections of the Code provides ex¬ 
emption for such sales: 


(i) Section 4221(a)(1), to the extent 
that it relates to sales for further 
manufacture by a first purchaser (see 
§ 48.4221-2), 

(ii) Section 4221(a)(3), relating to 
supplies for vessels and aircraft (see 
§48.4221-4), 

(iii) Section 4221(a)(4), relating to 
sales to State or local governments 
(see §48.4221-5), 

(iv) Section 4221(a)(5), relating to 
sales to nonprofit educational organi 
zations (see § 48.4221-6), 

(v) Section 4063(a)(6), relating to 
sales of bus chassis or bodies for use in 
mass transportation (see regulations 
thereunder), 

(vi) Section 4063(a)(7), relating to 
sales of certain automotive articles as 
trash containers (see regulations 
thereunder). 

(vii) Section 4063(b), relating to the 
sale of automotive bodies to manufac 
turers of trucks or other automobiles 
(see regulations thereunder), 

(viii) Section 4083, relating to the 
sale of gasoline to a producer of gaso 
line (see regulations thereunder), 

(ix) Section 4093, relating to the sale 
of lubricating oil to a manufacturer or 
producer of lubricating oil (see regula 
tions thereunder), and 

(x) Section 4221(e)(5), relating to 
certain sales of school buses (see 
§48.4221-9). 

(3) Situations wherein section 
4221(c) is not applicable. The relief 
from liability for the payment of tax 
provided by section 4221(c) is not ap¬ 
plicable with respect to sales made tax 
free on the assumption that one of the 
following sections of the Code pro 
vides exemption for such sales: 

(i) Section 4221(a)(1), to the extent 
that it relates to sales for resale to a 
second purchaser for use by the 
second purchaser in further manufac¬ 
ture (see §48.4221-2), 

(ii) Section 4221(a)(2), relating to 
sales for export (see § 48.4221-3), 

(iii) Section 4221(e)(2), relating to 
sales of tires and inner tubes (see 
§48.4221-7), and 

(iv) Section 4221(e)(4), relating to 
certain sales of bicycle tires and inner 
tubes (see § 48.4221-8). 

(4) Duty of seller to ascertain valid¬ 
ity of tax-free sale. If the manufactur 
er at the time of its sale has reason to 
believe that the article sold by it is not 
intended for the exempt purpose indi¬ 
cated by the purchaser, or that the 
purchaser has failed to register as re¬ 
quired, the manufacturer is not con¬ 
sidered to have accepted certification 
from the purchaser in good faith, and 
is not relieved from liability under the 
provisions of section 4221(c). 

(5) Information to be furnished to 
purchaser. A manufacturer selling ar¬ 
ticles free of tax under this section 
after December 31, 1978, shall indicate 
to the purchaser that (i) certain arti¬ 
cles normally subject to tax are being 
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sold tax free and (il) the purchaser is 
obtaining those articles tax free for an 
exempt purpose under an exemption 
certificate or its equivalent. The man¬ 
ufacturer may transmit this informa¬ 
tion by any convenient means, such as 
coding of sales invoices, provided that 
the information is presented with suf¬ 
ficient particularity so that the pur¬ 
chaser is informed that he has ob¬ 
tained the articles tax free and— 

(1) the purchaser can compute and 
remit the tax due if an article sold tax 
free for further manufacture is divert¬ 
ed to a taxable use, 

(ii) The manufacturer can remit the 
tax due with respect to an article pur¬ 
chased tax free for resale for use in 
further manufacture or for export if, 
within the 6-month period described 
in §48.4221-2(0 or § 48.4221-3(0, the 
manufacturer does not receive proof 
that the article has been exported or 
resold for use in further manufacture, 
or 

(iii) the purchaser can notify the 
manufacturer if an article otherwise 
purchased tax free is diverted to a tax¬ 
able use. 

(c) Evidence required in support of 
tax-free sales—( 1) Purchasers required 
to be registered- Every purchaser who 
is required to be registered (see 
§48.4222(a>-l) shall furnish to the 
seller, as evidence in support of each 
tax-free sale made by the seller to 
such purchaser, the exempt purpose 
for which the article or articles are 
being purchased and the registration 
number of the purchaser. Such infor¬ 
mation must be in writing and may be 
noted on the purchase order or other 
document furnished by the purchaser 
to the seller in connection with each 
sale. 

(2) Purchasers not required to be reg¬ 
istered . For the evidence which pur¬ 
chasers not required to register must 
furnish to the seller in support of each 
tax-free sale made by the seller to 
such purchasers, see paragraph (b) of 
§ 48.4221-3 for sales or resales to a for¬ 
eign purchaser for export, paragraph 
(d) of §48.4221-4 for sales of supplies 
to vessels or aircraft, paragraph (c) of 
5 48.4221-5 for sales to State and local 
governments, and paragraph (c) of 
§ 48.4222(b)-1 for sales and purchases 
by the United States. 

§48.4221-2 Tax-free sale of articles to be 
used for, or resold for, further manu¬ 
facture. 

(a) Further manufacture—( 1) In gen¬ 
eral. Under prescribed conditions, an 
article subject to tax under chapter 32 
(other than a tire or inner tube tax¬ 
able under section 4071, which are 
given special treatment under sections 
4221(e) (2) and (4). and §§48.4221-7 
and 48.4221-8) may be sold tax free by 
the manufacturer, pursuant to section 
4221(a)(1), for use by the purchaser in 
further manufacture, or for resale by 
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the purchaser to a second purchaser 
for use by the second purchaser in fur¬ 
ther manufacture. See section 
4221(d)(6) and paragraph (b) of this 
section for the circumstances under 
which an article is considered to have 
been sold for use in further manufac¬ 
ture. See section 6416(b)(3) and 
§48.6416(b)-3 for the circumstances 
under which credit or refund is avail¬ 
able when tax-paid articles are used in 
further manufacture. 

(2) Tires and tubes. The provisions 
of this paragraph do not apply with 
respect to a tire or inner tube (includ¬ 
ing a bicycle tire or inner tube) tax¬ 
able under section 4071. See 
§§ 48.4221-7 and 48.4221-8 for the cir¬ 
cumstances under which such tires 
and tubes may be sold tax free for 
resale on or in connection with other 
articles. 

(3) Proof of resale for use in further 
manufacture. See section 4221(b)(1) 
and paragraph (c) of this section for 
provisions under which the exemption 
provided in section 4221(a)(1) shall 
cease to apply in the case of an article 
sold by the manufacturer to a pur¬ 
chaser for resale to a second purchaser 
for use in further manufacture unless 
the manufacturer receives timely 
proof of resale for further manufac¬ 
ture. 

(b) Circumstances under which an 
article is considered to have been sold 
for use in further manufacture. (1) For 
purposes of the exemption from the 
manufacturers excise tax provided by 
section 4221(a)(1), an article shall be 
treated as sold for use in further man¬ 
ufacture if— 

(1) The article (other than an article 
referred to in subdivision (ii) of this 
paragraph (b)(1)) is sold for use by the 
purchaser as material in the manufac¬ 
ture or production of, or as a compo¬ 
nent part of, another article taxable 
under chapter 32 of the Code; 

(ii) In the case of an automotive part 
or accessory taxable under section 
4061(b), such article is sold for use by 
the purchaser as material in the man¬ 
ufacture or production of. or as a com¬ 
ponent part of, another article 
(whether or not taxable under chapter 
32); 

(iii) In the case of gasoline taxable 
under section 4081 and sold after Sep¬ 
tember 30. 1961, the gasoline is sold 
for use by the purchaser, for nonfuel 
purposes, as a material in the manu¬ 
facture or production of another arti¬ 
cle. 

(2) An article is used as material in 
the manufacture or production of, or 
as a component of, another article if it 
is incorporated in, or is a part or acces¬ 
sory of. the other article when the 
other article is sold by the manufac¬ 
turer. Lubricating oil in the crankcase 
of a new taxable truck is an example 
of a taxable article used as material in 
the manufacture or production of, or 
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as a component part of, another arti¬ 
cle. In addition, an article (other than 
gasoline used as a fuel) is considered 
to be used as material in the manufac¬ 
ture of another article if It is con¬ 
sumed in whole or in part in testing 
such other article; for example, shells 
or cartridges that are used by the 
manufacturer of firearms to test new 
firearms. However, an article that is 
consumed in the manufacturing pro¬ 
cess other than in testing, so that it is 
not a physical part of the manufac¬ 
tured article, is not considered to have 
been used as material in the manufac¬ 
ture of, or as a component part of, an¬ 
other article. Thus, lubricating oil 
used in operating plant machinery in 
the course of the manufacture of auto¬ 
mobile truck chassis, is not used as 
material in the manufacture of, or as a 
component part of, the truck chassis. 

(3) Effective January 1, 1965, the re¬ 
building of automobile parts or acces¬ 
sories, exempt from tax under section 
4063(c), shall not be considered as the 
manufacture or production of such 
parts or accessories. Therefore, a re- 
bullder may not purchase new parts or 
accessories tax free under section 
4221(a)(1) or paragraph (a) of this sec¬ 
tion for use in the rebuilding by him 
of automobile parts or accessories. For 
application of the use tax to new parts 
or accessories used in rebuilding, see 
paragraph (dXl) of § 48.4218-1. 

(c) Proof of resale for further manu¬ 
facture— (1) Cessation of exemption. 
The exemption provided in section 
4221(a)(1) and described in paragraph 
(a) of this section in respect of an arti¬ 
cle sold by the manufacturer to a pur¬ 
chaser for resale to a second purchaser 
for use by the second purchaser in fur¬ 
ther manufacture shall cease to apply 
on the first day following the close of 
the 6-month period which begins on 
the date of the sale of such article by 
the manufacturer, or the date of ship¬ 
ment of the article by the manufactur¬ 
er, whichever is earlier, unless, within 
such 6-month period, the manufactur¬ 
er receives proof, in the form pre¬ 
scribed by paragraph (cX2) of this sec¬ 
tion, that the article was actually 
resold by the purchaser to a second 
purchaser for such use. If, on the first 
day following the close of the 6-month 
period, such proof has not been re¬ 
ceived, the manufacturer shall become 
liable for tax at that time at the rate 
in effect when the sale was made but 
otherwise in the same manner as if the 
article had been sold by it on such 
first day at a taxable price equivalent 
to that at which the article was actual¬ 
ly sold. If the manufacturer later ob¬ 
tains such proof, it may file a claim 
for refund or credit in accordance with 
and to the extent provided by section 
6416(b)(3)(A). See section 4221(d)(6) 
and paragraph (b) of this section for 
the circumstances under which an ar¬ 
ticle is considered to have been sold 
for use in further manufacture. 
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(2) Proof of resale—( i) Certificate of 
purchaser. The proof of resale to be 
received by the manufacturer, as re¬ 
quired under section 4221(bXl), may 
consist of either a copy of the invoice 
of the manufacturer’s vendee directed 
to his purchaser which discloses the 
certificate of registry number held by 
each party or a statement described 
below. In the case of an invoice of 
manufacturer’s vendee, it must appear 
from such invoice (or by statement at¬ 
tached thereto) that the article was in 
fact resold for use in further manufac¬ 
ture. In lieu of such an invoice, proof 
of resale may consist of a statement, 
executed and signed by the manufac¬ 
turer’s vendee. Such statement shall 
be in substantially the following form: 

Statement of Manufacturer’s Vendee 

(To support tax-free sales of taxable arti¬ 
cles to a purchaser for resale to a second 
purchaser for use In further manufacture 
(section 4221(a)(1) of the Internal Revenue 
Code).) 

(Date)-. 19—. 

The undersigned. or the 

-(Name 

of manufacturer's vendee if other than un¬ 
dersigned. of which I am-(Title), 

holds certificate of registry No.-, issued 

by the District Director of Internal Revenue 
at-. 

The article or articles specified below or 
on the reverse side hereof were purchased 
tax free by me, or by 

-(Name 

of manufacturer's vendee if other than un¬ 
dersigned), on - (Date) and were 

thereafter resold to a purchaser who holds 

certificate of registry No.-. issued by the 

District Director of Internal Revenue at 

-, for use by it as material 

in the manufacture or production of, or as a 
component part or parts of, an article or ar¬ 
ticles taxable under chapter 32 of the Inter¬ 
nal Revenue Code, or. if the article or arti¬ 
cles are automobile parts or accessories (to 
which section 4061(b) applies) or gasoline, 
for use by it as material (for nonfuel uses in 
the case of gasoline) in the manufacture or 
production of, or as a component part or 
parts of. any article or articles. 

The undersigned. or 

-(Name 

of manufacturer's vendee if other than un¬ 
dersigned), has in my/its possession proof of 
tax-free resale of such article or articles in 
the form of related purchase orders and 
sales invoices, and proof of tax-free resale 
will be retained by me or 

-(Name 

of manufacturer's vendee if other than un¬ 
dersigned). for at least 3 years from the date 
of this statement, and will be made readily 
available for inspection by Government offi¬ 
cers during such 3-year period. 

I have not previously executed a state¬ 
ment in respect of such certificate of resale, 
and I understand that the fraudulent use of 
this statement may subject me and all par¬ 
ties making such fraudulent use of this 
statement to a fine of not more than 
$10,000. or imprisonment for not more than 
5 years, or both, together with the costs of 
prosecution. 


(Signature! 


(Address) 


RULES AND REGULATIONS 

(ii) Period covered. Any statement 
executed and signed by the manufac¬ 
turer’s vendee, as provided in subdivi¬ 
sion (i) of this paragraph (cX2), may 
be executed with respect to any one or 
more articles purchased tax free from 
a manufacturer and resold for use in 
further manufacture within the 6- 
month period prescribed in section 
4221 (aXl) and paragraph (c)(1) of 
this section. Such statement (or other 
prescribed proof of resale) must be re¬ 
tained for inspection by the district di¬ 
rector as provided in section 6001. 

§48.4221-3 Tax-free sale of articles for 
export, or for resale by the purchaser 
to a second purchaser for export 

(a) In general An article subject to 
tax under chapter 32 of the Code may 
be sold tax free by the manufacturer, 
pursuant to section 4221(a)(2) and this 
section, for export, or for resale by the 
purchaser to a second purchaser for 
export. See paragraph (aXlO) of 
§48.0-2 for the meaning of the term 
“export”. An article may be sold tax 
free by the manufacturer under the 
provisions of this section only if the 
person to whom the manufacturer 
sells the article intends either to 
export the article or to resell it to a 
person who intends to export it. An ar¬ 
ticle may not be sold tax free under 
the provisions of this section by a 
manufacturer to a purchaser for resale 
to a second purchaser which does not 
intend to export the article itself but 
plans to resell it to a third purchaser 
for export. See section 6416 (b)(2)(A) 
and paragraph (b)(1) of § 48.6416(b)-2 
for the circumstances under which 
credit or refund of tax is available 
where tax-paid articles are exported 
from the United States. 

(b) Sales or resales to a foreign pur¬ 
chaser for export In the case of sales 
or resales to a foreign purchaser for 
export, where the first purchaser or 
the second purchaser is located in a 
foreign country or possession of the 
United States, such purchaser is not 
required to register as provided in sec¬ 
tion 4222(a) and § 48.4222(a)-l. To es¬ 
tablish the right to sell articles tax 
free for export to a purchaser who is 
not registered and who is located in a 
foreign country or a possession of the 
United States, the manufacturer must 
obtain from such purchaser at the 
time title to the article passes or at 
the time of shipment, whichever is 
earlier, either— 

(1) A written order or contract of 
sale showing that the manufacturer is 
to ship the article to a foreign destina¬ 
tion; or 

(2) Where delivery by the manufac¬ 
turer is to be made within the United 
States, a statement from the purchas¬ 
er showing— 

(i) That the article is purchased 
either to fill existing or future orders 


for delivery to a foreign destination or 
for resale to another person engaged 
in the business of exporting who will 
export the article, and 

(ii) That such article will be trans¬ 
ported to its foreign destination in due 
course prior to use or further manu¬ 
facture and prior to any resale except 
for export. 

See section 4221(b) and paragraphs 

(c) and (d) of this section for require 
ments as to timely proof of exporta¬ 
tion and cessation of the exemption 
for export unless the evidence to show 
actual exportation has been received 
by the manufacturer. 

(c) Cessation of exemption. The ex¬ 
emption provided in section 4221(a)(2) 
and paragraph (a) of this section for 
an article sold by the manufacturer 
for export or for resale by the pur 
chaser to a second purchaser for 
export shall cease to apply on the first 
day following the close of the 6-month 
period which begins on the date of the 
sale of the article by the manufactur¬ 
er, or the date of shipment of the arti¬ 
cle by the manufacturer, whichever is 
earlier, unless within the 6-month 
period the manufacturer receives 
proof, in the form prescribed by para 
graph (d) of this section, that the arti¬ 
cle was actually exported. If, on the 
first day following the close of the 6- 
month period, the proof has not been 
received, the manufacturer shall 
become liable for tax at that time at 
the rate in effect when the sale was 
made but otherwise in the same 
manner as if the article had been sold 
by it on such first day at a taxable 
price equivalent to that at which the 
article was actually sold. 

(d) Proof of exportation. (1) Exporta 
tion may be evidenced by— 

(1) A copy of the export bill of lading 
issued by the delivering carrier, 

(ii) A certificate by the agent or rep¬ 
resentative of the export carrier show¬ 
ing actual exportation of the article, 

(iii) A certificate of landing signed 
by a customs officer of the foreign 
country to which the article is export 
ed, 

(iv) Where the foreign country has 
no customs administration, a state¬ 
ment of the foreign consignee showing 
receipt of the article, or 

(v) Where a department or agency of 
the United States Government is 
unable to furnish any one of the fore¬ 
going four types of proof of exporta 
tion, a statement or certification on 
the department or agency stationery, 
executed by an authorized officer, 
that the listed or identified articles 
have, in fact, been exported. 

(2) In any case where the manufac 
turer is not the exporter, the manufac¬ 
turer must have in its possession a 
statement from the vendee to whom 
the manufacturer sold the article stat¬ 
ing that the article was in fact export¬ 
ed in due course by the vendee or was 
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sold to another person who In due 
course exported the article. The state¬ 
ment must state what evidence Is 
available to establish that the article 
was In fact exported in due course 
prior to use or further manufacture 
and prior to resale in the United 
States other than for export. Such evi¬ 
dence must be that described in para¬ 
graph (dXl) of this section, and the 
statement must show where such evi¬ 
dence is readily available for inspec¬ 
tion by Government officers, and 
should be in substantially the follow¬ 
ing form: 

Statement of Manufacturer's Vendee 

(To support tax-free sales of taxable arti¬ 
cles to a purchaser for export or for resale 
to a second purchaser for export (section 
4221(a)(2) of the Internal Revenue Code).) 

The undersigned, or the 

-(Name 

of manufacturer's vendee if other than un¬ 
dersigned) of which I am - (Title) 

holds certificate of registry No.-, issued 

by the District Director of Internal Revenue 
at-. 

The article or articles specified below or 
on the reverse side hereof were purchased 
tax free by me or by 

-(Name 

of manufacturer’s vendee if other than un¬ 
dersigned) on - (Date), and were 

thereafter exported. 

The undersigned or 

-(Name of man¬ 
ufacturer’s vendee if other than under¬ 
signed) has In my/its possession proof of ex¬ 
portation in respect of such article or arti¬ 
cles. The evidence of export available is 
- and is located at 

- (If 

other than address below). Such proof of 
exportation will be retained by 

-(Name 

of manufacturer’s vendee) for at least 3 
years from the date of this statement and 
will be made readily available for inspection 
by Government officers. 

I have not previously executed a state¬ 
ment In respect of the article or articles cov¬ 
ered by this statement, and I understand 
that the fraudulent use of this statement 
will subject me and all parties making such 
fraudulent use of this statement to a fine of 
not more than $10,000, or imprisonment for 
not more than 5 years, or both, together 
with the costs of prosecution. 


(Signature and date) 


(Address) 

(3) The statement executed and 
signed by the manufacturer’s vendee, 
as provided in paragraph (d)(2) of this 
section, may be executed with respect 
to any one or more articles purchased 
tax free from a manufacturer and ex¬ 
ported within the 6-month period pre¬ 
scribed in section 4221(b)(2) and para¬ 
graph (c) of this section. Such state¬ 
ment shall be kept for inspection by 
the district director as provided in sec¬ 
tion 6001 and the regulations thereun¬ 
der. 


§48.4221-4 Tax-free sale of articles for 
use by the purchaser as supplies for 
vessels or aircraft. 

(a) Supplies for vessels or aircraft— 

(1) In general. An article subject to tax 
under chapter 32 may be sold tax free 
by the manufacturer, pursuant to sec¬ 
tion 4221(a)(3) and this section, for 
use by the purchaser as supplies for 
vessels or aircraft. See paragraph (b) 
of this section for the meaning of the 
term “supplies for vessels or aircraft.” 
An article may be sold tax free under 
the provisions of this section only in 
those cases where the sale of an article 
by the manufacturer is made directly 
to the owner, officer, charterer, or au¬ 
thorized agent of a vessel or aircraft 
for use as supplies for the vessel or air¬ 
craft. No sale may be made tax free to 
a dealer for resale for use as supplies 
for vessels or aircraft, even though it 
is known at the time of sale by the 
manufacturer that the article will be 
so resold. See section 6416(b)(2XB) 
and paragraph (b)(2) of §48.6416 (b)-2 
for circumstances under which credit 
or refund of tax is available where tax- 
paid articles are used, or sold for use, 
as supplies for vessels or aircraft. An 
article may not be sold tax free under 
the provisions of this section by the 
manufacturer to passengers or mem¬ 
bers of the crew of a vessel or aircraft. 

(2) Civil aircraft of foreign registry. 
In the case of any article sold by the 
manufacturer for use by the purchaser 
as supplies for civil aircraft of foreign 
registry employed in foreign trade or 
in trade between the United States 
and any of its possessions, the provi¬ 
sions of this paragraph apply only if 
the reciprocity requirements of section 
4221(e)(1) are met. See paragraph (c) 
of this section. 

(b) Meaning of terms—( 1) Supplies 
for vessels or aircraft The term “sup¬ 
plies for vessels or aircraft” means 
fuel supplies, ships’ stores, sea stores, 
or legitimate equipment on vessels of 
war of the United States or of any for¬ 
eign nation, vessels employed in the 
fisheries or in the whaling business, or 
vessels actually engaged in foreign 
trade or trade between the Atlantic 
and Pacific ports of the United States 
or between the United States and any 
of its possessions. 

(2) Fuel supplies ,, ships’ stores , and 
legitimate equipment The terms “fuel 
supplies”, “ships' stores”, and “legiti¬ 
mate equipment” include all articles, 
materials, supplies, and equipment 
necessary for the navigation, propul¬ 
sion, and upkeep of vessels of war of 
the United States or of any foreign 
nation, vessels employed in the fisher¬ 
ies or in the whaling business, or ves¬ 
sels actually engaged in foreign trade 
or in trade between the Atlantic and 
Pacific ports of the United States or 
between the United States and any of 
its possessions, even though such ves¬ 
sels may make intermediate stops in 


the United States. The term does not 
include supplies for vessels engaged in 
trade (i) between domestic ports in the 
Atlantic Ocean and the Gulf of 
Mexico, (ii) between domestic ports on 
the Pacific Ocean, (iii) between domes¬ 
tic ports on the Great Lakes, or (iv) on 
the inland waterways of the United 
States. 

(3) Sea stores. The term “sea stores” 
includes any article purchased for use 
or consumption by the passengers or 
crew, or both, of a vessel during its 
voyage. 

(4) Vessels. The term “vessel” in¬ 
cludes (i) every description of water¬ 
craft or other contrivance used, or ca¬ 
pable of being used, as a means of 
transportation on water, (ii) civil air¬ 
craft registered in the United States 
and employed in foreign trade or in 
trade between the United States and 
any of its possessions, and (iii) civil air¬ 
craft registered in a foreign country 
and employed in foreign trade or in 
trade between the United States and 
any of its possessions. 

(5) Vessels of war of the United 
States or of any foreign nation. The 
term “vessels of war of the United 
States or of any foreign nation” in¬ 
cludes (i) every description of water¬ 
craft or other contrivance used, or ca¬ 
pable of being used, as a means of 
transportation on water and constitut¬ 
ing equipment of the armed forces (in¬ 
cluding the U.S. Coast Guard and U.S. 
National Guard) of the United States 
or of a foreign nation, and (ii) aircraft 
owned by the United States or by any 
foreign nation and constituting equip¬ 
ment of the armed forces thereof. For 
purposes of this section, vessels or air¬ 
craft owned by armed forces are not 
considered to be equipment of such 
armed forces while on lease or loan to 
an organization that is not part of the 
armed forces. 

(6) Vessels used in fisheries or whal¬ 
ing business. The exemption provided 
by section 4221(a)(3) and paragraph 
(a) of this section in the case of arti¬ 
cles sold for the prescribed use on ves¬ 
sels employed in the fisheries or whal¬ 
ing business is limited to articles sold 
by the manufacturer for such use on 
vessles while employed, and to the 
extent employed, exclusively in the 
fisheries or in the whaling business. 
For purposes of this section, vessels 
engaged in sport fishing are not con¬ 
sidered to be employed in the fisher¬ 
ies. 

(7) Civil aircraft The exemption 
provided by section 4221(a)(3) and 
paragraph (a) of this section relating 
to supplies for vessels or aircraft, with 
respect to civil aircraft, extends only 
to civil aircraft when employed in for¬ 
eign trade, or in trade between the 
United States and any of its posses¬ 
sions. Sales of supplies to civil aircraft 
when engaged in trade between the 
Atlantic and the Pacific ports of the 
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United States are not exempt from the 
tax imposed under chapter 32. See sec¬ 
tion 4221(e)(1) and paragraph (c) of 
this section for requirement of recip¬ 
rocal exemption in the case of a civil 
aircraft registered in a foreign coun¬ 
try. 

(8) Trade. The term “trade” includes 
the transportation of persons or prop¬ 
erty for hire and the making of the 
necessary preparations for such trans¬ 
portation. The term “trade” also in¬ 
cludes the transportation of property 
on a vessel or aircraft owned or char¬ 
tered by the owner of the property in 
connection with the purchase, sale, or 
exchange of the property in a com¬ 
mercial business operation. However, a 
vessel owned or chartered by a compa¬ 
ny and used in the transportation of 
personnel or property of such compa¬ 
ny to or from its business properties 
located in a foreign country, or in a 
possession of the United States, is not 
engaged in “trade”. 

(c) Reciprocity required in the case 
of civil aircraft The exemption pro¬ 
vided by section 4221(a)(3) and para¬ 
graph (a) of this section with respect 
to the sales of supplies for civil air¬ 
craft registered in a foreign country is 
further limited in that the privilege of 
exemption may be granted only if the 
Secretary of Commerce advises the 
Secretary of the Treasury that the 
foreign country allows, or will allow, 
substantially the same reciprocal privi¬ 
leges. If a foreign country discontinues 
the allowance of such substantially re¬ 
ciprocal exemption, the exemption al¬ 
lowed by the United States will not 
apply after the Secretary of the Trea¬ 
sury is notified by the Secretary of 
Commerce of the discontinuance of 
the exemption allowed by the foreign 
country. 

(d) Evidence required to establish ex¬ 
emption— (1) In general The exemp¬ 
tion provided in section 4221(a)(3) and 
paragraph (a) of this section for arti¬ 
cles sold for use by the purchaser as 
supplies for vessels or aircraft applies 
only (i) if both the manufacturer and 
purchaser are registered under the 
provisions of section 4222 or (ii) the 
purchaser or both the manufacturer 
and the purchaser are not registered 
but have satisfied the provisions of 
paragraph (d)(2) of this section. See 
paragraph (c) of §48.4221-1 for the 
evidence required to establish exemp¬ 
tion where the purchaser is registered 
pursuant to section 4222 and 
§ 48.4222(a)-l. 

(2) Exemption certificates for use in 
support of tax-free sales of supplies for 
vessels and aircraft (i) In order to es¬ 
tablish exemption from tax under sec¬ 
tion 4221(a)(3) in those instances 
where the purchaser or both the man¬ 
ufacturer and purchaser are not regis¬ 
tered under section 4222, the manufac¬ 
turer must obtain (prior to or at the 
time of the sale) from the owner, char¬ 


terer, or authorized agent of the vessel 
or aircraft and retain in the manufac¬ 
turer’s possession a properly executed 
exemption certificate in the form pre¬ 
scribed by subdivision (ill) of this para¬ 
graph (d)(2). If articles are sold tax 
free for use as supplies for civil air¬ 
craft employed in foreign trade or in 
trade between the United States and 
any of its possessions, the exemption 
certificate must show' the name of the 
country in which the aircraft is regis¬ 
tered. 

(ii) Where only occasional sales of 
articles are made to a purchaser for 
use as supplies for vessels or aircraft, a 
separate exemption certificate shall be 
furnished for each order. However, 
where sales are regularly or frequently 
made to a purchaser for such exempt 
use, a certificate covering all orders 
for a specified period not to exceed 12 
calendar quarters will be acceptable. 
Such certificates and proper records of 
invoices, orders, etc., relative to tax- 
free sales must be kept for inspection 
by the district director as provided in 
section 6001 and the regulations there¬ 
under. 

(iii) Acceptable form of exemption 
certificate. The following form of ex¬ 
emption certificate will be acceptable 
for the purposes of this section and 
must by adhered to in substance: 

Exemption Certificate 

(For use by purchasers of articles for use as 
fuel supplies, ships stores, sea stores, of le¬ 
gitimate equipment on certain vessels or air¬ 
craft (sections 4221 and 4222 of the Internal 
Revenue Code of 1954).) 

(Date)-. 19-. 

I. the undersigned purchaser, hereby cer¬ 
tify that I am the - (Owner, 

charterer, or authorized agent) of- 

(Name of company and vessel) and that: 
(Check applicable type of certificate) 

- the article or articles specified in the 

accompanying order, or on the reverse 
side hereof, (or) 

-all orders placed by the purchaser for 

the period commencing (Date)-and 

ending (Date)-(period not to exceed 

12 calendar quarters), will be used only for 
fuel supplies, ships' stores, sea stores, or 
legitimate equipment on a vessel belong¬ 
ing to one of the following classes of ves¬ 
sels to which section 4221 of the Internal 
Revenue Code applies: (Check class to 
which vessel belongs.) 

..(1) Vessels engaged tn foreign trade. 

...(2) Vessels engaged In trade between the 

Atlantic and Pacific ports of the 
United States. 

__(3) Vessels engaged In trade between the 

United States and any of its posses¬ 
sions. 

_ (4) Vessels employed in the fisheries or 

whaling business. 

_.... (5) Vessels of war of the United States or 

a foreign nation. 

If the articles are purchased for use on 
civil aircraft engaged in trade as specified in 
(1) or (3) above, state the name of the coun¬ 
try in which the aircraft is registered: 


I understand that if the articles are used 
for any purpose other than as stated In this 


certificate, or are resold or otherwise dis¬ 
posed of, I must report such fact to the 
manufacturer. I understand that this certi¬ 
ficate may not be used in purchasing arti¬ 
cles tax free for use as fuel supplies, etc., on 
pleasure vessels, or on any type of aircraft 
except that (i) civil aircraft employed in for¬ 
eign trade or trade between the United 
States and any of its possessions, and (ii) 
aircraft owned by the United States or any 
foreign country and constituting a part df 
the armed forces thereof. . 

I understand that the fraudulent use of 
this certificate to secure exemption will sub¬ 
ject me and all parties making such fraudu 
lent use of this certificate to a fine of not 
more than $10,000, or to imprisonment for 
not more than 5 years, or both, together 
with costs of prosecution. I also understand 
that 1 must be prepared to establish by sat¬ 
isfactory evidence the purpose for which 
the article was used. 


(Signature) 


(Address) 

§48.4221-5 Tax-free sale of articles to 
States and local governments for their 
exclusive use. 

(a) In general An article subject to 
tax under chapter 32 of the Code may 
be sold tax free by the manufacturer, 
pursuant to section 4221(a)(4) and this 
section, to a State or local government 
for the exclusive use of such State of 
local government. See paragraph (b) 
of this section for the meaning of the 
term “State or local government”. An 
article may be sold tax free by the 
manufacturer under this paragraph 
only in those cases where the sale is 
made directly to a State or local gov¬ 
ernment for its exclusive use. Accord¬ 
ingly, no sale may be made tax free to 
a dealer for resale to a State or local 
government for its exclusive use, even 
though it is known at the time of sale 
by the manufacturer that the article 
will be so resold. A sale of an article to 
a State or local government for resale 
is not considered to be a sale for the 
“exclusive use” of the State or local 
government, within the meaning of 
section 4221(a)(4), and, therefore, such 
sales may not be made tax free. Such 
sales are not exempt regardless of 
whether the resales are made to gov¬ 
ernment employees, or the fact that 
the article is an item of equipment the 
employee is required to possess In car¬ 
rying out his duties. For example, pis¬ 
tols or revolvers may not be sold tax 
free to a State or local government for 
resale to its police officers. See section 
6416(b)(2)(C), and paragraph (b)(3) of 
§ 48.6416(b)-2, for the circumstances 
under which credit or refund of tax is 
available where tax-paid articles are 
sold for the exclusive use of a State or 
local government. 

(b) State or local government The 
term “State or local government” in¬ 
cludes any State, the District of Co¬ 
lumbia, and any political subdivision 
of any of the foregoing. 
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(c) Evidence required in support of 
tax-free sales to States or local govern¬ 
ments. (1) In the case of a State or 
local government which is registered 
(see 9 48.4222(b)-l for provisions under 
which a State or local government 
may register if it so desires), the provi¬ 
sions of paragraph (c) of §48.4221-1 
have application as to the evidence re¬ 
quired in support of tax-free sales. If a 
State or local government is not regis¬ 
tered, the evidence required in support 
of a tax-free sale to the State or local 
government shall, except as provided 
in paragraph (c)(2) of this section, 
consist of a certificate, executed and 
signed by an officer or employee au¬ 
thorized by the State or local govern¬ 
ment to execute and sign the certifi¬ 
cate. If it is impracticable to furnish a 
separate certificate for each order or 
contract because of a frequency of 
purchases, a certificate covering all 
orders between given dates (such 
period not to exceed 12 calendar quar¬ 
ters) will be acceptable. The certifi¬ 
cates and proper records of invoices, 
orders, etc., relative to tax-free sales 
must be retained by the manufacturer 
as provided in section 6001 and the 
regulations thereunder. The certifi¬ 
cate shall be in substantially the fol¬ 
lowing form: 

Exemption Certificate 

(For use by States and local governments 
(section 4221(aX4) of the Internal Rev¬ 
enue Code)) 

(Date)-, 19-. 

I hereby certify that I am 

- (Title of Officer) of 

- (State or local govern¬ 
ment) that I am authorized to execute this 
certificate: and that: 

(Check applicable type of certificate) 

- the article or articles specified in the 

accompanying order, or on the reverse side 
hereof, (or) 

— all orders placed by the purchaser for 

the period commencing - 

(Date) and ending-(Date) 

(period not to exceed 12 calendar quarters), 
are. or wUl be, purchased from 

*-(Name of manufacturer) 

for the exclusive use of -- 

(Governmental unit) of - 

(State or local government). 

I understand that the exemption from tax 
in the case of sales of articles under this ex¬ 
emption certificate to a State, etc., is limited 
to the sale of articles purchased for its ex¬ 
clusive use. I understand that the fraudu¬ 
lent use of this certificate for the purpose of 
securing this exemption will subject me and 
all parties making such fraudulent use of 
this certificate to a fine of not more than 
$10,000, or to imprisonment for not more 
than 5 years, or both, together with costs of 
prosecution. 


(Signature) 


(Address) 

(2) A purchase order, provided that 
all of the information required by 
paragraph (c)(1) of this section Is in- 
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eluded therein, is acceptable in lieu of 
a separate exemption certificate. 

(d) Resale of articles purchased tax 
free by a State or local government If 
articles purchased tax free for the ex¬ 
clusive use of a State or local govern¬ 
ment (whether on the basis of a regis¬ 
tration number or an exemption certi¬ 
ficate) are prior to use by the State or 
local government resold under circum¬ 
stances that do not amount to an ex¬ 
clusive use by the State or local gov¬ 
ernment (such as gasoline that is 
resold by a volunteer fire department 
to volunteer firemen), the parties re¬ 
sponsible in the State or local govern¬ 
ment are required to inform the man¬ 
ufacturer, producer, or importer from 
whom the articles were purchased 
that they were disposed of in a 
manner that did not amount to an ex¬ 
clusive use by the State or local gov¬ 
ernment. A willful failure to supply 
the manufacturer, producer, or im¬ 
porter with the information required 
by this subparagraph will subject re¬ 
sponsible parties to the penalties pro¬ 
vided by section 7203. 

§ 48.4221-6 Tax-free sales of articles to 
nonprofit educational organizations. 

(a) In general. An article subject to 
tax under chapter 32 of the Code may 
be sold tax free by the manufacturer, 
pursuant to section 4221(a)(5) and this 
section, to a nonprofit educational or¬ 
ganization for its exclusive use. See 
paragraph (b) of this section for the 
meaning of the term ‘‘nonprofit educa¬ 
tional organization**. An article may be 
sold tax free by the manufacturer 
under this paragraph only in those 
cases where the sale of an article by 
the manufacturer is made directly to a 
nonprofit educational organization for 
its exclusive use. Accordingly, no sale 
may be made tax free to a dealer for 
resale to a nonprofit educational orga¬ 
nization for its exclusive use even 
though it is known at the time of sale 
by the manufacturer that the article 
will be so resold. See section 
6416(b)(2)(D), and paragraph (b)(4) of 
section 48.6416(b)-2, for the circum¬ 
stances under which credit or refund 
of tax is available where tax-paid arti¬ 
cles are sold for the exclusive use of a 
nonprofit educational organization. 

(b) Nonprofit educational organiza¬ 
tion. The term “nonprofit educational 
organization*' means an organization 
described in section 170(b)(l)(AXii) 
that is exempt from income tax under 
section 501(a). Section 170(b)(l)(A)(ii) 
describes an “educational organiza¬ 
tion** as one that normally maintains a 
regular faculty and curriculum and 
normally has a regularly enrolled body 
of pupils or students in attendance at 
the place where its educational activi¬ 
ties are regularly carried on. The term 
also includes a school operated as an 
activity of an organization described in 
section 501(c)(3) which is exempt from 
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income tax under section 501(a), pro¬ 
vided the primary function of such 
school is the presentation of formal in¬ 
struction and provided such school 
normally maintains a regular faculty 
and curriculum and normally has a 
regularly enrolled body of pupils or 
students in attendance at the place 
where Its educational activities are 
regularly carried on. 

(c) Evidence required in support of 
tax free sales to nonprofit educational 
organizations. Every nonprofit educa¬ 
tional organization purchasing tax 
free under section 4221(a)(5) must fur¬ 
nish the following information to the 
seller. 

(1) The exempt purpose for which 
the article or articles are being pur¬ 
chased, and 

(2) Its registration number, and the 
district director's office that issued the 
registration number. 

Such information must be in writing 
and may be noted on the purchase 
order or other document furnished by 
the purchaser to the seller in connec¬ 
tion with each sale. See paragraph (c) 
of § 48.4221-1 for the evidence re¬ 
quired to establish exemption. 

§48.4221-7 Tax-free sales of tires and 
tubes. 

(a) In general. A manufacturer of 
tires or inner tubes that are taxable 
under section 4071 may sell such arti¬ 
cles tax free if the sale meets the con¬ 
ditions prescribed in section 4221(e)(2) 
and paragraph (a) (1) and (2) of this 
section. The following are conditions 
under which articles taxable under 
section 4071 may be sold tax free: 

(1) The tire or tube is sold for use by 
the purchaser for sale on or in connec¬ 
tion with the sale of another article 
manufactured or produced by the pur¬ 
chaser, and 

(2) The other article is to be sold in 
a tax-free sale by the purchaser for 
export, for use as supplies for vessels 
or aircraft, to a State or local govern¬ 
ment for its exclusive use, or to a non¬ 
profit educational organization for its 
exclusive use. or the other article is to 
be sold by the purchaser for any of 
such purposes in a sale which would 
be tax-free but for the fact that the 
other article is not subject to tax 
under chapter 32 of the Code. 

See section 6416(b)(2)(F) and para¬ 
graph (b)(6) of §48.6416(b)-2 for the 
circumstances under which credit or 
refund of tax is available for tax-paid 
tires or tubes that are resold for the 
purposes described in this paragraph 
(a). 

(b) Registration requirements. In 
order to effect a tax-free sale under 
section 4221(e)(2)(A), both the manu¬ 
facturer and purchaser (except for 
purchasers who are exempt from the 
registration requirement under 
§ 48.4222(b)-!) must be registered with 
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the District Director of Internal Rev¬ 
enue as required in § 48.4222(a)-l. At 
the time of sale, the registration 
number assigned to the purchaser by 
the district director together with the 
purpose for which the article was pur¬ 
chased must be shown on (or attached 
to) the invoice, purchase order, or 
other document used for the sale. 

(c) Proof required in support of tax- 
free sales of tires and tubes.— (1) Cessa¬ 
tion of exemption. The exemption al¬ 
lowed under section 4221(e)(2)(A) and 
this section on the sale of a tire or 
inner tube shall cease to apply unless, 
within the 6-month period which 
begins on the date of the tax-free sale 
by the manufacturer of such article 
(or. if earlier, on the date of shipment 
by such manufacturer), the manufac¬ 
turer receives proof from the purchas¬ 
er that such article has been used on 
or in connection with the sale of an¬ 
other article which has been sold for 
one of the tax-exempt purposes re¬ 
ferred to in paragraph (a)(2) of this 
section. If the manufacturer has not 
received the required information 
within such 6-month period, the tem¬ 
porary suspension of the liability for 
the payment of the tax ceases, and the 
manufacturer shall include the tax on 
the sale of the tire or inner tube in his 
return for the period in which the 6- 
month period expires. If the required 
information is received after the expi¬ 
ration of the 6-month period, the man¬ 
ufacturer may file a claim for credit or 
refund of tax so paid on his sale of the 
tire or inner tube. 

(2) Required information. The infor¬ 
mation which the manufacturer must 
receive within the 6-month period, re¬ 
ferred to in paragraph (c)(1) of this 
section, shall be in substantially the 
following form: 

Statement or Manufacturer's Vendee 

(To support tax-free sales of tires or inner 
tubes by the manufacturer thereof for 
use on or in connection with the sale of 
another article (section 4221(e)(2) of the 
Internal Revenue Code)) 

(Date) ■ 1 ,1 9- —. 

I certify that I, or the-, 

(Name of purchaser if other than under¬ 
signed) of which I sun - 

(Title) am/ls in the business of selling 

- (Products handled) and 

hold(s) certificate of registry No.-issued 

by the District Director of Internal Revenue 

at-; and that the tires or 

inner tubes which were purchased or 

shipped on-, 19-, as specified 

on the back hereof, have been used on or in 
connection with the sale of 

- (Products sold) by such 

undersigned. 

Check one 

-for export by-(Name 

of carrier) to-(Name of 

foreign country or U.S. possession) and 

was so exported on -, 19- 

(Date). (A copy of the bill of lading or 
other proof of exportation is attached.) 
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- for use as supplies on 

-(Name of vessel or air¬ 
craft) which is registered in 

- (Name of country in 

which vessel or aircraft is registered). 

-to-(Name of State or 

local government). 

- to - (Name and ad¬ 
dress of the nonprofit educational organi¬ 
zation). 

I understand that the fraudulent use of 
this certificate for the purpose of substanti¬ 
ating the tax-free sale will subject me and 
all parties making such fraudulent use of 
this certificate to revocation of the privilege 
of purchasing articles tax free and to a fine 
of not more than $10,000 or to imprison¬ 
ment for not more than 5 years, or both, to¬ 
gether with costs of prosecution. 


(Signature) 


(Address) 

§48:4221-8 Tax-free sales of bicycle tires 
or tubes for use in further manufac¬ 
ture. 

(a) Exemption. Under section 
4221(e)(4), no tax attaches under 
chapter 32 of the Code with respect to 
the sale on or after May 1, 1960, of a 
bicycle tire, or an inner tube for a bi¬ 
cycle tire, by the manufacturer there¬ 
of if the tire or tube is sold for use by 
the purchaser as material in the man¬ 
ufacture of, or as a component part of, 
a new bicycle. However, a bicycle tire, 
or an inner tube for a bicycle tire, may 
not be sold tax free under section 
4221(e)(4) for use by the purchaser as 
stock for resale or for use in connec¬ 
tion with a rebuilt or reconditioned bi¬ 
cycle. See section 6416(b)(3)(E) for 
provisions relating to credit or refund 
of taxes paid by the manufacturer if a 
bicycle tire, or an inner tube for a bi¬ 
cycle tire, is used by the purchaser as 
material in the manufacture of, or as a 
component part of, a new bicycle. 

(b) Bicycle tire defined. As used in 
paragraph (a) of this section, the term 
"bicycle tire” means a tire composed 
of rubber (as "rubber” is defined in 
section 4072) in combination with 
fabric or other reinforcing element 
which is not more than 28 inches in di¬ 
ameter and not more than 2Y « inches 
in cross section and which is primarily 
designed or adapted for use on bicy¬ 
cles. 

(c) Evidence of tax-free sale. The 
purchaser shall note on the purchase 
order or other document furnished to 
the manufacturer by the purchaser 
the registration number assigned to 
the purchaser by the District Director 
of Internal Revenue as provided in 
§ 48.4222(a)-1 and information to the 
effect that the bicycle tires, or inner 
tubes for bicycle tires, are being pur¬ 
chase for use in connection with his 
manufacture of. or as a component 
part of, a new bicycle. 

(d) Failure to register. If either the 
manufacturer of the bicycle tires, or 


inner tubes for such tires, or the pur¬ 
chaser thereof is not registered, as 
provided in § 48.4222(a)-l, a tax-free 
sale may not be made under section 
4221(eX4) and paragraph (a) of this 
section. 

(e) Proof of use. The exemption al¬ 
lowed under section 4221(e)(4) and 
paragraph (a) of this section shall 
cease to apply in respect of such sale 
to the purchaser of the bicycle tire or 
inner tube, unless, within the 6-month 
period which begins on the date of the 
sale by the manufacturer of such arti¬ 
cle to the purchaser (or, if earlier, on 
the date of shipment by the manufac 
turer) the manufacturer receives proof 
that the bicycle tire of inner tube has 
been used in connection with the man¬ 
ufacture by such purchaser of a new 
bicycle, or as a component part there¬ 
of. Such proof shall be in the form of 
a signed statement as to such use. If 
within the 6-month period the manu¬ 
facturer has not received such state¬ 
ment, the temporary suspension of the 
liability for the payment of the tax 
ceases and the manufacturer shall in¬ 
clude the tax on the sale of the tire or 
inner tube in his return for the period 
in which the 6-month period expires. 
If such statement is received after 
such 6-month period, the manufactur¬ 
er may claim a credit or refund of tax 
paid with respect to the sale. See sec¬ 
tion 6416(b)(3)(E) and paragraph 
(b)(5) of §48.6416(b)-2. 

§ 4221-9 Tax-free sales of school buses. 

(a) In general Under section 
4221(e)(5), the tax imposed by section 
4061(a) shall not apply to the sale on 
or after June 22, 1965, of a bus chassis 
and a bus body (which have been as¬ 
sembled into a bus) by the manufac¬ 
turer of the chassis or body or both to 
any person for use exclusively as a 
school bus in transporting students 
and employees of schools operated by 
a State or local government or by a 
nonprofit educational organization, if 
both the seller and the purchaser are 
registered as provided in paragraph 

(d) of this section. The exemption pro¬ 
vided in section 4221(e)(5) does not 
apply to a bus chassis or a bus body 
sold separately. However, see section 
4063 and the regulations thereunder, 
which provide an exemption from the 
tax imposed by section 4061(a) in the 
case of the sale of a body to a manu¬ 
facturer of automobile trucks or other 
automobiles. Also, see paragraph (f) of 
this section for provisions relating to 
the credit or refund of the tax paid 
under section 4061(a) on a bus chassis 
or a bus body which has been incorpo¬ 
rated in a bus to be used exclusively in 
transporting students and employees 
of schools operated by a State or local 
government or by a nonprofit educa¬ 
tional organization. 

(b) Incidental use disregarded. In de¬ 
termining whether a bus is used, or to 
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be used, exclusively in transporting 
students and employees of schools op¬ 
erated by a State or local government 
or by a nonprofit educational organi¬ 
zation, there shall be disregarded any 
incidental use of the bus in providing 
transportation for a State or local gov¬ 
ernment or a nonprofit organization 
described in section 501(c) which is 
exempt from tax under section 501(a). 

(c) Definitions— (1) School bus. The 
term “school bus” means any type of 
motor vehicle consisting of a chassis 
and a body otherwise subject to the 
tax imposed by section 4061(a), that is 
used by any person exclusively for 
transporting students and employees 
of public schools and nonprofit educa¬ 
tional organizations. Such vehicles 
may include conventional buses, con¬ 
verted panel trucks, etc. 

(2) State or local government The 
term “State or local government” in¬ 
cludes any State, the District of Co¬ 
lumbia. or any political subdivision of 
any of the foregoing. 

(3) Nonprofit edtictional organiza¬ 
tion l The term “nonprofit educational 
organization” has the same meaning 
as that set forth in paragraph (b) of 
§ 48.4221-6. 

(d) Registration. The exemption 
from tax provided by section 
4221(e)(5) on the sale of a bus chassis 
and bus body by the manufacturer 
shall apply only if both the seller and 
the purchaser are registered in the 
manner prescribed by paragraph (a) of 
§ 48.4222(a)-1 and if the purchaser 
complies with the requirements of sub- 
paragraph (1) of § 48.4221-Kc). 

(e) Duty of seller to ascertain valid¬ 
ity of tax/free sale. If the manufactur¬ 
er of the bus has knowledge at the 
time of its sale of the bus that the pur¬ 
chaser does not intend to use the bus 
as prescribed in section 4221(e)(5), the 
manufacturer is liable for the tax and 
is not relieved of liability by reason of 
the registration of the purchaser, or 
the provisions of section 4221(c). In 
any case where the manufacturer of a 
bus has knowledge, at the time the bus 
is sold tax free for use as a school bus, 
that the purchaser has a contract with 
a school operated by a State or local 
government or by a nonprofit educa¬ 
tional organization for the transporta¬ 
tion of students or employees of the 
school during the school year in which 
delivery of the bus is to be made to 
the purchaser (or during the next 
school year if delivery is to be made 
between school years), the seller will 
be considered to have accepted in good 
faith the purchaser’s certification that 
the bus will be used as prescribed in 
section 4221(e)(5) 

(f) Credit or refund. See section 
6416(b)(2)(I) for provisions relating to 
credit or refund of taxes paid by the 
manufacturer on the sale of a chassis 
or body which is, prior to any other 
use, sold to a purchaser by any person 


(either separately or as part of an as¬ 
sembled bus) for use (as a bus or part 
of a bus) exclusively in transporting 
students or employees of a school op¬ 
erated by a State or local government 
or by a nonprofit educational organi¬ 
zation. 

§ 48.4221-10 Cross references; other ex¬ 
emptions. * 

For exemption for articles of native 
Indian Handicraft manufactured or 
produced by Indians, see section 4225 
and §48.4225-1. 

§ 48.4222(a)-l Registration. 

(a) General rule. Except as provided 
in § 48.4222(b)-l, tax-free sales under 
section 4221 of the Code may be made 
only if the manufacturer, first pur¬ 
chaser, and second purchaser, as the 
case may be, have registered as re¬ 
quired by this section. To secure a Cer¬ 
tificate of Registry, the applicant 
must furnish the information required 
in paragraph (b) of this section. The 
Commissioner, on July 3. 1973, re¬ 
voked all Certificates of Registry, 
Form 637, issued prior to January 23, 
1970, as of the close of business on De¬ 
cember 31, 1973. Therefore, all persons 
subject to the registration require¬ 
ments of section 4222 must hold a cer¬ 
tificate of registry (Form 637) issued 
after January 22. 1970, in order to 
make tax-free sales or purchases after 
December 31, 1973. 

(b) Information to be submitted. 
Except as provided in § 48.4222(b)-l, 
any person who is eligible to sell or 
purchase articles free of a tax imposed 
by chapter 32 and who has not regis¬ 
tered in accordance with the provi¬ 
sions of this section shall, prior to 
making a tax-free sale or purchase, file 
Form 637, in duplicate, executed in ac¬ 
cordance with the instruction con¬ 
tained on the reverse of Form 637. 
This form shall be filed with the Dis¬ 
trict Director of Internal Revenue for 
the district in which the principal 
place of business of the applicant is lo¬ 
cated (or if the applicant has no prin¬ 
cipal place of business in the United 
States, with the Internal Revenue Ser¬ 
vice Center, 11601 Roosevelt Boule¬ 
vard, Philadelphia, Pennsylvania 
19155). Copies of Form 637 may be ob¬ 
tained from any district director. The 
person who receives a validated Certi¬ 
ficate of Registry (Validated Form 
637) shall be considered to be regis¬ 
tered for purposes of selling or pur¬ 
chasing articles tax free as provided in 
this section. In the case of a nonprofit 
educational organization, information 
shall be furnished showing that the 
organization is an educational organi¬ 
zation described In section 170(b)(1) 
(A)(ii) that is exempt from income tax 
under section 501(a), or is a school op¬ 
erated as an activity of an organiza¬ 
tion described in section 501(c)(3) that 
is exempt from income tax under sec¬ 
tion 501(a). 


(c) Evidence required in support of 
tax-free sales. See subparagraph (1) of 
§ 48.4221-l(c) for evidence required in 
support of tax-free sales to purchasers 
who are required to be registered. 
r (d) Failure to register. If either the 
seller or purchaser is not registered as 
required by this section of the regula¬ 
tions, tax-free sales may not be made, 
except as indicated in § 48.4222(b)-l. 

(e) Cross references. (1) For excep¬ 
tions to the requirement for registra¬ 
tion, see section 4222(b) and 
§ 48.4222(b)-l. 

(2) For revocation or suspension of 
registration, see § 48.4222(c)-l. 

(3) For applicability of section 4222 
and these regulations to exemptions 
provided by sections 4063(b), 4182(b), 
and 4293. see § 48.4222(d)-l 

§ 48.4222(b)-l Exception* to the require¬ 
ment for registration. 

(a) State and local governments. (1) 
A State or local government purchas¬ 
ing articles direct from the manufac¬ 
turer for its exclusive use may, but is 
not required to, register as provided in 
§48.4222(a)-l. To establish the right 
to sell articles tax free to a State or 
local government that is not regis¬ 
tered, the manufacturer must obtain 
from an authorized official of the 
State or local government and retain 
in the manufacturer's possession 
either a properly executed exemption 
certificate, or a purchase order that 
contains the same information re¬ 
quired to be furnished in an exemp¬ 
tion certificate. See paragraph (c) of 
§48.4221-5 for the information neces¬ 
sary to substantiate a tax-free sale 
under such circumstances. 

(2) Each State requesting registra¬ 
tion will be assigned one Certificate of 
Registry. The registration number 
shown on this certificate may be used 
by all agencies, boards, and commis¬ 
sions of the State that are authorized 
by the State to make purchases for 
the exclusive use of the State. Howev¬ 
er, the registration number assigned to 
a State may not be used by any politi¬ 
cal subdivision of that State, such as a 
county or municipality. 'Each political 
subdivision of a State desiring to 
obtain a Certificate of Registry must 
obtain a separate registration number. 

(b) Sales or resales to foreign pur¬ 
chasers for export Persons whose prin¬ 
cipal place of business is not within 
the United States may. but are not re¬ 
quired to. register in order to purchase 
articles tax free for export. To estab¬ 
lish the right to sell articles tax free 
for export to a purchaser who is not 
registered and who is located in a for¬ 
eign country or a possession of the 
United States, the manufacturer must 
obtain the evidence required by para¬ 
graph (b) of § 48.4221-3. 

(c) United States. Except as provided 
in paragraph (f) of §48.4222 (d)-l (re¬ 
lating to sales to the American Red 
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Cross) the registration requirements 
of the regulations in this part do not 
apply to purchases and sales by the 
United States or any of its agencies or 
instrumentalities. The evidence re¬ 
quired in support of such tax-free pur¬ 
chases and sales is a notation on the 
purchase order or other document fur¬ 
nished to the seller clearly indicating 
that the article or articles are being 
purchased tax free as authorized by 
chapter 32 of the Code. 

(d) Supplies for vessels and aircraft 
An article subject to an excise tax im¬ 
posed by chapter 32 of the Code may 
be sold tax free by the manufacturer 
under the provisions of § 48.4221-4 for 
use by the purchaser as supplies for a 
vessel or aircraft if both the manufac¬ 
turer and the purchaser are registered 
under the provisions of §48.4222 (a)-l. 
The article also may, on or after July 
1, 1965, be sold tax free for such use 
even though neither the manufacturer 
nor the purchaser is so registered if 
the provisions of paragraph (d) of 
§ 48.4221-4 are satisfied. 

§ 48.4222 (c)—1 Revocation or suspension 
of registration. 

The district director or the Director 
of International Operations, as the 
case may be. is authorized to revoke or 
temporarily suspend, upon written 
notice, the registration of any person 
and the right of such person to sell or 
purchase articles tax free under sec¬ 
tion 4221 of the Code in any case in 
which he finds that (1) the registrant 
is not a bona fide manufacturer, or a 
purchaser reselling direct to manufac¬ 
turers or exporters; (2) the registrant 
is for some other reason not eligible 
under these regulations to retain a 
Certificate of Registry; (3) the regis¬ 
trant has used his registration to avoid 
the payment of any tax imposed by 
chapter 32 of the Code, or to postpone 
or interfere in any manner with the 
collection of such tax; (4) such revoca¬ 
tion or suspension is necessary to pro¬ 
tect the revenue; or (5) the registrant 
failed to comply with the require¬ 
ments of paragraph (c) of §48.4222 
<a)-l, relating to the evidence required 
to support a tax-free sale. The revoca¬ 
tion or suspension of registration is in 
addition to any other penalty that 
may apply under the law for any act 
or failure to act. 

§ 48.4222 (d)-l Registration in the caae of 
certain other exemptions. 

The registration procedure set forth 
in §48.4222 (a)-l also applies in the 
following cases: 

(a) Tax-free sales on or after Decem¬ 
ber 11, 1971, under section 4063(a)(6) 
of automobile bus chassis or bodies to 
be used predominantly by the pur¬ 
chaser in mass transportation in urban 
areas. Both the vendor and vendee 
must be registered. See section 
4063(a)(6) and the regulations there¬ 
under. 


(b) Tax-free sales on or after Decem¬ 
ber 11, 1971, under section 4063(a)(7) 
of boxes, containers, etc., (and parts or 
accessories therefor) that are to be 
used as trash containers. Both the 
vendor and vendee must be registered. 
See section 4063(a)(7) and the regula¬ 
tions thereunder. 

(c) Tax-free sales under section 
4063(b) of automobile bodies by the 
manufacturer, producer, or importer 
to a manufacturer or producer of auto¬ 
mobiles to be sold by the vendee. Both 
the vendor and vendee must be regis¬ 
tered. See section 4063(b) and the reg¬ 
ulations thereunder. 

(d) Tax-free sales under section 4083 
of gasoline by the producer to another 
producer of gasoline. Both the vendor 
and vendee must be registered. See 
section 4083 and the regulations there¬ 
under. 

(e) Tax-free sales under section 4093 
of lubricating oil by the manufacturer 
or producer direct to another manu¬ 
facturer or producer of lubricating oil 
for resale by him. Both the vendor 
and the vendee must be registered. See 
section 4093 and the regulations there¬ 
under. 

(f) Tax-free sales under section 4293 
to any corporation created by Act of 
Congress to act in matters of relief 
under the treaty of Geneva of August 
22, 1864 (American Red Cross) for its 
exclusive use. Both the vendor and the 
vendee must be registered. 


such or similar articles are sold, in the 
ordinary course of trade by manufac¬ 
turers, producers, or importers there¬ 
of. See section 4218(e) and § 48.4218-5. 

(c) Election. (1) Instead of comput¬ 
ing the tax as described under para¬ 
graph (b) of this section, the purchas¬ 
ing manufacturer who has incurred li¬ 
ability for tax on its sale or use of an 
article as provided by paragraph (a) of 
this section may compute the tax in¬ 
curred under chapter 32 by using as 
the tax base either the price for which 
the article was sold to it by the first 
purchaser, if any, or the price for 
which such article was sold by the 
actual manufacturer, producer, or im¬ 
porter of such article. The purchasing 
manufacturer must have in its posses 
sion information upon which to sub¬ 
stantiate such basis for tax. For pur¬ 
poses of this paragraph, the price for 
which the article was sold by the 
actual manufacturer or by the first 
purchaser shall be determined as pro¬ 
vided in section 4216 and the regula¬ 
tions thereunder. However, such price 
shall not be adjusted for any discount, 
rebate, allowance, return, or reposses 
sion of a container or covering, or 
otherwise. 

(2) The election under this para¬ 
graph shall be in the form of a state¬ 
ment attached to the retum reporting 
the tax applicable to the sale or use of 
the article which gave rise to such tax 
liability. Such election, once made, 
may not be revoked. 


§48.4223-1 Special rulew relating to fur¬ 
ther manufacture. 


§ 48.4225-1 Exemption of articles manu¬ 
factured or produced by Indians. 


(a) Purchasing manufacturer to be 
treated as the manufacturer . For pur¬ 
poses of chapter 32, a manufacturer or 
producer to whom an article is sold or 
resold tax free under section 
4221(a)(1) of the Code for use by it in 
further manufacture shall be treated 
as the manufacturer or producer of 
such article. If a manufacturer who 
purchases an article tax free for fur¬ 
ther manufacture does not use the ar¬ 
ticle for further manufacture, the sale 
of the article by it, or its use of the ar¬ 
ticle other than in further manufac¬ 
ture. shall, for purposes of the taxes 
imposed by chapter 32 of the Code, be 
treated as a sale or use of the article 
by the manufacturer thereof. See 
paragraphs (b) and (c) of this section 
for determination of taxable sale price 
where an article purchased tax free 
for further manufacture is resold, or 
used other than in further manufac¬ 
ture. 

(b) Computation of tax. Except as 
provided in paragraph (c) of this sec¬ 
tion, the tax liability referred to in 
paragraph (a) of this section shall be 
based on the price for which the arti¬ 
cle was sold by the purchasing manu¬ 
facturer, or, where the manufacturer 
uses the article for a purpose other 
than which it was purchased, the tax 
shall be based on the price at which 


The exemption provided under sec¬ 
tion 4225 applies to articles taxable 
under chapter 32 of the Code that are 
of native Indian handicraft and are 
manufactured or produced by Indians 
on Indian reservations or in Indian 


schools, or manufactured or produced 
by Indians who are under the jurisdic¬ 
tion of the United States Government 


in Alaska. For purposes of this section. 
Indians who reside on allotments of 


land adjacent to an Indian reservation 
and are subject to the supervision, 
control, and jurisdiction of the Bureau 
of Indian Affairs are considered to be 
“Indians on Indian reservations’'. 


Par. 21. Sections 48.6011(a). 

48.6011(c), 48.601 l(c)-l. 48.6071(a), 

48.6091, 48.6109, 48.6151, 48.6206, 

48.6302(0, 48.6416(a), 48.6416(b), 

48.6416(c). 48.6416(d), 48.6416(d)-l. 

48.6416(e), 48.6416(f), 48.6416(g), 

48.6416(h). 48.6416(1), 48.6420(a), 

48.6420(b), 48.6420(0, 48.6420(d), 

48.6420(e). 48.6420(f), 48.6420(g). 

48.6420(h), 48.6421(a). 48.6421(b), 

48.6421(c), 48.6421(d), 48.6421(e), 

48.6421(f), 48.6421(g), 48.6421(h), 

48.6421(0, and 48.6675 are deleted. 

This Treasury decision is issued 
under the authority contained in sec¬ 
tion 7805 of the Internal Revenue 
Code of 1954 (88 Stat. 898, 68A Stat. 
917; 26 U.S.C. 7805). 


[FR Doc. 78-8412 Filed 3-27-78; 3:31 pm] 
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Title 27—Alcohol, Tobacco Products 
and Firearms 

CHAPTER I—BUREAU OF ALCOHOL, 
TOBACCO AND FIREARMS, DE¬ 
PARTMENT OF THE TREASURY 

CT.D. ATF-48] 

TITLE AND DEFINITION CHANGES 

AGENCY: Bureau of Alcohol, Tobacco 
and Firearms. 

ACTION: Final rules. 

SUMMARY: Treasury Decision ATF- 
32 (41 FR 44038) described change of 
titles due to a reorganization of the 
Bureau of Alcohol, Tobacco and Fire¬ 
arms. The purpose of the amendments 
made by this Treasury decision is to 
implement those title changes in defi¬ 
nitions and throughout Title 27, 
(except Part 71, which will be treated 
separately at a later date) while at the 
same time redefining certain other 
titles and phrases for the purpose of 
consistency throughout Title 27. Edi¬ 
torial changes have also been made. 

EFFECTIVE DATE: March 31, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Primary Author: Donald R. Royce, 
Research and Regulations Branch, 
Bureau of Alcohol, Tobacco and 
Firearms, 1200 Pennsylvania 
Avenue, Washington, D.C. 20226. 
202-566-7626. 

SUPPLEMENTAL INFORMATION: 
This Treasury decision implements 
Treasury decision T.D. ATF-32 (41 FR 
44038), published October 6, 1976. T.D. 
ATF-32 announced a reorganization of 
the Bureau of Alcohol, Tobacco and 
Firearms, which gave rise to changes 
in titles of various Bureau officials 
and redefined the functions of others. 
This document provides new defini¬ 
tions. to be used throughout Title 27 
for consistency, for the new title “Re¬ 
gional regulatory administrator", (for¬ 
merly assistant regional director, regu¬ 
latory enforcement); for the titles 
“Special agent in charge"; ‘Regional 
administrative officer", "ATF officer"; 
“Customs officer"; and "District direc¬ 
tor of customs". A new definition is 
also provided for the term "Region", 
and a current definition is provided 
for the title "Director" to replace ob¬ 
solete definitions. 

Other changes include deletion of 
titles no longer applicable to the 
Bureau, since its creation as a separate 
entity within the Treasury Depart¬ 
ment in 1972; and replacement of ob¬ 
solete titles with current ones 
throughout the text of all parts of 
Title 27. except Part 71, which is being 
completely revised, and will be pub¬ 
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lished in the near future. Minor edito¬ 
rial changes and conforming changes 
to section numbers are also included. 
The definitions which will be used as 
new standard definitions are spelled 
out below: 

Administrative law judge. The 
person appointed pursuant to 5 U.S.C. 
3105, designated to preside over any 
administrative proceedings under this 
part. 

ATF Officer. An officer or employee 
of the Bureau of Alcohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the adminis¬ 
tration or enforcement of this part. 

Customs officer. Any officer of the 
Customs Service or any commissioned, 
warrant, or petty officer of the Coast 
Guard, or any agent or other person 
authorized by law or designated by the 
Secretary of the Treasury to perform 
any duties of an officer of the Cus¬ 
toms Service. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

District director of customs. The dis¬ 
trict director of customs at a head¬ 
quarters port of the district (except 
the district of New York, N.Y.); the 
area directors of customs in the dis¬ 
trict of New York, N.Y.; and the port 
director at a port not designated as a 
headquarters port. 

Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional administrative officer. The 
regional official in charge of the ad¬ 
ministrative support program for all 
ATF functions within the region. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Special agent in charge. The princi¬ 
pal official responsible for the ATF 
criminal enforcement program within 
an ATF district. 

Par. 1. Subparts B of 27 CFR Parts 
1-8. 18. 47, 70, 72, 173, 178, 179, 181, 
186, 194-197, 200-201, 211-213, 231, 
240, 245, 250-252, 270, 275, 285, 290, 
and 295 are completely revised, to read 
as set forth below. 

Par. 2. Part 170 is revised by (1) re¬ 
placing the definition of "Assistant 
Regional Commissioner" with the 
above definition of "Regional regula¬ 
tory administrator" in §§ 170.86, 
170.303, and 170.612; (2) by deleting 
the definition of "Regional commis¬ 
sioner" in 170.86; (3) by replacing the 
definition "Director of Customs" with 
the above definition of "District direc¬ 
tor of customs" in 170.86; and (4) by 
replacing the definition of "Director" 
in 170.86 and 170.612 with the above 
definition of "Director". 

Par. 3. Part 296 is revised by (1) re¬ 
placing the definition of "Assistant 
Regional Commissioner" with the 
above definition of "Regional regula¬ 
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tory administrator" in 296.2 and 
296.72; (2) deleting the definition of 
"Commissioner" in 296.72; (3) deleting 
the definition of "Regional Commis¬ 
sioner" in 296.2; and (4) replacing the 
definition of "Director" with the 
above definition of "Director" in 
§ 296.2. 

Par. 4. The titles "assistant regional 
commissioner", "Assistant Regional 
Commissioner", "assistant regional 
commissioner, alcohol and tobacco 
tax" and "regional director", wherever 
they occur in Title 27 except Parts 70, 
71, 72 and Subparts C and D of Part 
173 are replaced by the title "regional 
regulatory administrator". 

Par. 5. The titles "inspector", "as¬ 
signed officer", "Alcohol. Tobacco and 
Firparms officer", and "internal rev¬ 
enue officer", wherever they occur in 
Title 27 (except Part 70), are replaced 
by the title "ATF officer". 

Par. 6. The title "regio nal d irector", 
wherever it occurs in 27 CFR Part 72, 
is replaced by the title "regional ad¬ 
ministrative officer". 

Par. 7. The titles "Director, Alcohol, 
Tobacco and Firearms Division", and 
"Director, Bureau of Alcohol, Tobacco 
and Firearms", wherever they occur in 
Title 27, are replaced by the title "Di¬ 
rector". 

Par. 8. The titles "commissioner" 
and "regional commissioner" are re¬ 
placed by the title "Director" wherev¬ 
er they occur in Parts 1, 178, 181, and 
in §§ 200.95, 200.98, 200.99, and 200.100. 

Par. 9. The title "Commissioner", is 
deleted in §§ 200.29, 200.85. 

Par. 10. Section 200.32 is deleted in 
its entirety. 

Par. 11. Section 200.116 is amended 
by replacing the title "Commissioner" 
with the title "Under Secretary", and 
by replacing the title "Assistant Com¬ 
missioner” with the title "Assistant 
Secretary". 

Par. 12. The title "Assistant Region¬ 
al Director" is deleted from 
§ 70.23(b)(2). 

Par. 13. The wording "Any Assistant 
Commissioner of Internal Revenue, 
when designated to do so by the Com¬ 
missioner, and" is deleted from § 1.35. 
The succeeding word "the" is capital¬ 
ized as the beginning of a sentence. 

Par. 14. The titles "director of cus¬ 
toms", and "collector of customs", 
wherever they occur in Title 27, are re¬ 
placed by the title "district director of 
customs". 

Par. 15. Sections 70.21, 70.22(c)(1), 
and 70.23(b)(2) are amended by substi¬ 
tuting the title "regional regulatory 
administrator" for the title "regional 
director". 

Par. 16. Sections 70.28, 70.36(a), 
70.36(c), and 70.36(d) are amended by 
substituting the title "special agent in 
charge" for the title "regional direc¬ 
tor". 

Par. 17. The titles "examiner" and 
"hearing examiner", wherever they 
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occur in Part 200 and Subparts E of 
Parts 178 and 181 are replaced by the 
title “administrative law judge”. 

Par. 18. Section 252.11 is amended 
by deleting the second definition of 
“Proprietor” which is an obsolete ver¬ 
sion. 

Par. 19. Section 4.39(b)(3) is amend¬ 
ed by replacing the erroneous refer¬ 
ence to § 4.1(h) with the new correct 
reference, §4.10. 

Par. 20. Section 196.80 is amended 
by changing the section reference 
§ 196.10 to § 196.5 to conform to the 
provisions of this document. 

Par. 21. Section 240.354 is amended 
by changing the section reference 
§ 240.40b to § 240.10 to conform to the 
provisions of this document. 

Par. 22. Section 240.444 is amended 
by changing the section references 
§§ 240.40a and 240.40b to read §240.10 
“Liquid sugar” and “Invert sugar 
syrup” to conform to the provisions of 
this document. 

Par. 23. Section 290.14 (new §290.11 
“Cigar”) is amended by replacing the 
section reference “paragraph (b) of 
§290.15” with “the definition of ‘Ciga¬ 
rette* in this section**, to conform to 
the provisions of this document. 

Par. 24. The word “sulphur**, wher¬ 
ever it occurs in any part of Title 27, is 
replaced by the word “sulfur** (the 
preferred modem spelling). 

Because this Treasury decision 
merely makes editorial changes and 
conforms definitions concerning 
agency organization, procedure, and 
practice, it is found that it is unneces¬ 
sary to issue this Treasury decision 
with notice and public procedure 
thereon under 5 U.S.C. 553(b) or sub¬ 
ject to the effective date limitations of 
5 U.S.C. 553(d). 

Accordingly, this Treasury decision 
becomes effective March 31, 1978. 

This Treasury decision is issued 
under the authority contained in 26 
U.S.C. 7805 (68A Stat. 917), 27 U.S.C. 
205 (49 Stat. 981 as amended). 18 
U.S.C. 926 (82 Stat. 1226), 18 U.S.C. 
827 (84 Stat. 959), and §38. Arms 
Export Control Act (22 U.S.C. 2778, 90 
Stat. 744). 

Signed: February 17, 1978. 

Rex D. Davis. 

Director . 

Approved: March 6, 1978. 

Bette B. Anderson. 

Under Secretary of the Treasury. 

PART 1—BASIC PERMIT REQUIRE- 

MENTS UNDER THE FEDERAL AL¬ 
COHOL ADMINISTRATION ACT 

Subpart B—Definitions 

§ 1.5 Meaning of terms. 

As used in this part, unless the con¬ 
text otherwise requires, terms shall 
have the meaning ascribed in this sub¬ 
part. 


Act “Act” shall mean the Federal 
Alcohol Administration Act. 

Applicant “Applicant** shall mean 
any person who has filed with the re¬ 
gional regulatory administrator an ap¬ 
plication for a basic permit under the 
Federal Alcohol Administration Act. 

Basic permit “Basic permit” shall 
mean a formal document issued under 
the Act in the form prescribed by the 
Director authorizing the person 
named therein to engage in the activi¬ 
ties specified at the location stated. 

Director. The Director, Bureau of 
Alcohol. Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington. D.C. 

Other term. Any other term defined 
in the Federal Alcohol Administration 
Act and used in this part shall have 
the same meaning assigned to it by 
such act. 

Permittee. “Permittee** shall mean 
any person holding a basic permit 
issued under the Federal Alcohol Ad¬ 
ministration Act. 

Person. “Person” shall mean any in¬ 
dividual. partnership, joint-stock com¬ 
pany, business trust, association, cor¬ 
poration, or other form of business en¬ 
terprise, including a receiver, trustee, 
or liquidating agent. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Resale at wholesale. “Resale at 
wholesale*’ shall mean a sale to any 
trade buyer. 

Trade buyer. “Trade buyer” shall 
mean any person who is a wholesaler 
or retailer of distilled spirits, wine or 
malt beverages. 


PART 2—NONINDUSTRIAL USE OF 
DISTILLED SPIRITS AND WINE 

Subpart B—Definitions 

§ 2.5 Distilled spirits. 

Section 17(a) of the Federal Alcohol 
Administration Act defines “distilled 
spirits’* as ethyl alcohol, hydrated 
oxide of ethyl, spirits of wine, whis¬ 
key, rum, brandy, gin, and other dis¬ 
tilled spirits, including all dilutions 
and mixtures thereof for nonindus¬ 
trial use. 

Wine. Section 17(a) of the Federal 
Alcohol Administration Act defines 
“wine” as (a) wine as defined in sec¬ 
tion 610 and section 617 of the Rev¬ 
enue Act of 1918 (26 U.S.C. 3036, 3044, 
3045), as now in force or hereafter 
amended, and (b) other alcoholic bev¬ 
erages not so defined, but made in the 
manner of wine, including sparkling 
and carbonated wine, wine made from 
condensed grape must, wine made 
from other agricultural products than 
the Juice of sound, ripe grapes, imita¬ 
tion wine, compounds sold as wine, 
vermouth, cider, perry and sake; in 
each instance only if containing not 
less than 7 per centum and not more 


than 24 per centum of alcohol by 
volume, and if for nonindustrial use. 

PART 3—BULK SALES AND BOTTLING 
OF DISTILLED SPIRITS 
Subpart B—Definitions 

§ 3.5 Brandy. 

As used in this part, the term 
“brandy” means brandy or wine spirits 
for addition to wines as permitted by 
Internal Revenue law and the term 
“alcohol” means ethyl alcohol distilled 
at or above 190° proof. 

Distilled spirits. Section 17(a) of the 
Federal Alcohol Administration Act 
defines “distilled spirits” as ethyl alco¬ 
hol, hydrated oxide of ethyl, spirits of 
wine, whisky, rum, brandy, gin, and 
other distilled spirits, including all di¬ 
lutions and mixtures thereof, for non- 
industrial use. 

In bulk. As used in this part, the 
term “in bulk” shall mean in contain¬ 
ers having a capacity in excess of 1 
wine gallon. 

Other terms. Any other term defined 
in the Federal Alcohol Administration 
Act and used in this part shall have 
the meaning assigned to it by such act. 


PART 4—LABELING AND 
ADVERTISING OF WINE 

Subpart B—Definitions 

§ 4.10 Meaning of terma. 

As used in this part, unless the con¬ 
text otherwise requires, terms shall 
have the meaning ascribed in this 
part. 

Act “Act” means the Federal Alco¬ 
hol Administration Act. 

Added brandy or alcohol As used in 
the phrase “added brandy or alcohol** 
the term “brandy” means brandy or 
wine spirits for use in the fortification 
of wine as permitted by internal rev¬ 
enue law. The term “alcohol” means 
ethyl alcohol distilled at or above 190° 
proof. 

Brand label “Brand label’* means 
the label carrying, in the usual distinc¬ 
tive design, the brand name of the 
wine. 

Container. “Container” means any 
bottle, barrel, cask or other closed re¬ 
ceptacle irrespective of size or of the 
material from which made for use for 
the sale of wine at retail. The term 
“bottler” means any person who 
places wine in containers of a capacity 
of 1 gallon or less; and the term 
“packer” means any person who places 
wine in containers of a capacity in 
excess of 1 gallon. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Gallon. Means a United States 
gallon of 231 cubic inches of alcoholic 
beverages at 60° F. 

Interstate commerce. “Interstate or 
foreign commerce” means commerce 
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between any State and any place out¬ 
side thereof, or commerce within any 
Territory or the District of Columbia, 
or between points within the same 
State but through any place outside 
thereof. 

Liter or litre. Means a metric unit of 
capacity equal to 1000 cubic centi¬ 
meters at 4° C., and equivalent to 
33.814 U.S. fluid ounces. For purposes 
of this part, a liter is subdivided into 
1000 equal milliliters (ml). 

Permittee, “Permittee” means any 
person holding a basic permit under 
the Federal Alcohol Administration 
Act. 

Person, “Person” means any individ¬ 
ual, partnership, joint-stock company, 
business trust, association, corpora¬ 
tion, or other form of business enter¬ 
prise, including a receiver, trustee, or 
liquidating agent, and including an of¬ 
ficer or employee of any agency of a 
State or political subdivision thereof; 
and the term “trade buyer” means any 
person who is a wholesaler or retailer. 

Pure condensed must “Pure con¬ 
densed must” means the dehydrated 
juice or must of sound, ripe grapes, or 
other fruit or agricultural products, 
concentrated to not more than 80* 
(Balling), the composition thereof re¬ 
maining unaltered except for removal 
of water, the term “restored pure con¬ 
densed must” means pure condensed 
must to which has been added an 
amount of water not exceeding the 
amount removed in the dehydration 
process; and the term “sugar” means 
pure cane, beet, or dextrose sugar in 
dry form containing, respectively, not 
less than 95 percent of actual sugar 
calculated on a dry basis. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

United States. “United States” 
means the several States and Territor¬ 
ies and the District of Columbia; the 
term “State” includes a Territory and 
the District of Columbia; and the term 
“Territory” means Puerto Rico. 

Use of other terms. Any other term 
defined in the Federal Alcohol Admin¬ 
istration Act and used in this part 
shall have the same meaning assigned 
to it by such act. 

Vintage wine. “Vintage wine” means 
a wine made in accordance with the 
standards prescribed in Classes 1, 2, 
and 3 of §4.21, deriving not less than 
95 percent of its volume from grapes 
gathered in the same calendar year, 
grown in the same viticultural area, 
and fermented in the State in which 
this viticultural area is located. 

Wine. “Wine” means: (1) Wine as de¬ 
fined in section 610 and section 617 of 
the Revenue Act of 1918 (26 U.S.C. 
3036. 3044, 3045) and (2) other alcohol¬ 
ic beverages not so defined, but made 
In the manner of wine, including 
sparkling and carbonated wine, wine 
made from condensed grape must. 
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wine made from other agricultural 
products than the juice of sound, ripe 
grapes, imitation wine, compounds 
sold as wine, vermouth, cider, perry, 
and sake; in each instance only if con¬ 
taining not less than 7 percent, and 
not more than 24 percent of alcohol 
by volume, and if for nonindustrial 
use. 


PART 5—LABELING AND 

ADVERTISING OF DISTILLED SPIRITS 

Subpart B—Definitions 

§ 5.11 Meaning of terms. 

When usev »n this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meaning ascribed in this section. Any 
other term defined in the Federal Al¬ 
cohol Administration Act and used in 
this part shall have the same meaning 
assigned to it by such Act. 

Act The Federal Alcohol Adminis¬ 
tration Act. 

Age. The period during which, after 
distillation and before bottling, dis¬ 
tilled spirits have been stored in oak 
containers. “Age” for bourbon whisky, 
rye whisky, wheat whisky, malt 
whisky, or rye malt whisky, and 
straight whiskies other than straight 
com whisky, means the period the 
whisky has been stored in charred new 
oak containers. 

Bottle. Any container, irrespective of 
the material from which made, used 
for the sale of distilled spirits at retail. 

Brand label The principal display 
panel that is most likely to be dis¬ 
played, presented, shown, or examined 
under normal and customary condi¬ 
tions of display for retail sale, and any 
other label appearing on the same side 
of the bottle as the principal display 
panel. The principal display panel ap¬ 
pearing on a cylindrical surface is that 
40 percent of the circumference which 
is most likely to be displayed, present¬ 
ed, shown, or examined under normal 
and customary conditions of display 
for retail sale. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Distilled spirits. Ethyl alcohol, hy¬ 
drated oxide of ethyl, spirits of wine, 
whisky, rum, brandy, gin, and other 
distilled spirits, including all dilutions 
and mixtures thereof, for nonindus¬ 
trial use. except that this term shall 
not include mixtures containing wine, 
botted at 48* proof or less, if the mix¬ 
ture contains more than 50 percent 
wine on a proof gallon basis. 

Gallon. U.S. gallon of 231 cubic 
inches of alcoholic beverage at 60° F. 

In bulk. In containers having a ca¬ 
pacity in excess of 1 wine gallon (3.785 
liters). 
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Interstate or foreign commerce. 
Commerce between any State and any 
place outside thereof, or commerce 
within any Territory or the District of 
Columbia, or between points within 
the same State but through any place 
outside thereof. 

Liter or litre. A metric unit of capac¬ 
ity equal to 1,000 cubic centimeters of 
distilled spirits at 15.56° C (60° F.). and 
equivalent to 33.814 UJS. fluid ounces. 
A liter is subdivided into 1,000 millili¬ 
ters. Milliliter or milliliters may be ab¬ 
breviated as “ml”. 

Permittee. Any person holding a 
basic permit under the Federal Alco¬ 
hol Administration Act. 

Person. Any individual, partnership, 
joint stock company, business trust, 
association, corporation, or other form 
of business enterprise, including a re¬ 
ceiver, trustee, or liquidating agent 
and including an officer or employee 
of any agency of a State or political 
subdivision thereof; and the term 
“trade buyer” means any person who 
is a wholesaler or retailer. 

Produced at As used in §§5.22 and 
5.52 in conjunction with specific de¬ 
grees of proof to describe the stan¬ 
dards of identity, means the composite 
proof of the spirits after completion of 
distillation and before reduction in 
proof. 

Proof gallon. A gallon of liquid at 60° 
F. which contains 50 percent by 
volume of ethyl alcohol having a spe¬ 
cific gravity of 0.7939 at 60° F. referred 
to water at 60° F. as unity, or the alco¬ 
holic equivalent thereof. 

Assistant regional commissioner. 
Whenever used in this part shall mean 
a regional director as defined in this 
section. 

United States. The several States 
and Territories and the District of Co¬ 
lumbia; the term “State” includes a 
Territory and the District of Colum¬ 
bia; and the term “Territory” means 
the Commonwealth of Puerto Rico. 

PART 6—INDUCEMENTS FURNISHED 
TO RETAILERS 
Subpart B—Definitions 

§ 6.10 Meaning of terms. 

As used in this part, unless the con¬ 
text otherwise requires, terms shall 
have the meanings ascribed in this 
subpart. 

Industry member. “Industry mem¬ 
ber” shall mean any person engaged in 
business as a distiller, brewer, rectifier, 
blender, or other producer, or as an 
importer or wholesaler, of distilled 
spirits, wine or malt beverages, or as a 
bottler, or warehouseman and bottler, 
of distilled spirits, but shall not in¬ 
clude an agency of a State or political 
subdivision thereof, or an officer or 
employee of such agency. 

Other terms. Any other term defined 
in the Federal Alcohol Administration 
Act and used in this part shall have 
the meaning assigned to it by such act. 
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Product 'Product" shall mean dis¬ 
tilled spirits, wine or malt beverages, 
as defined in the Federal Alcohol Ad¬ 
ministration Act. 

Retailer. "Retailer" shall mean any 
person engaged in the sale of distilled 
spirits, wine or malt beverages to con¬ 
sumers. 

Retail establishment "Retail estab¬ 
lishment" shall mean any premises 
where distilled spirits, wine or malt 
beverages are sold or offered for sale 
to consumers, whether for consump¬ 
tion on or off the premises where sold. 

PART 7—LABELING AND 

ADVERTISING OF MALT BEVERAGES 
Subpart B—Definitions 

§ 7.10 Meaning of terms. 

As used in this part, unless the con¬ 
text otherwise requires, terms shall 
have the meaning ascribed in this sub¬ 
part. 

Act "Act" means the Federal Alco¬ 
hol Administration Act. 

Any other term used. Any other term 
defined in the Federal Alcohol Admin¬ 
istration Act and used in this part 
shall have the same meaning assigned 
to it by such act. 

Brand label "Brand label" means 
the label carrying, in the usual distinc¬ 
tive design, the brand name of the 
malt beverage. 

Container. "Container” means any 
can, bottle, barrel, keg, or other closed 
receptacle, irrespective of size or of 
the material from which made, for use 
for the sale cf malt beverages at retail. 
The term "bottler" means any person 
who places malt beverages in contain¬ 
ers of a capacity of 1 gallon or less; 
and the term "packer" means any 
person who places malt beverages in 
containers of a capacity in excess of 1 
gallon. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Gallon. "Gallon" means United 
States gallon of 231 cubic inches of 
malt beverages at 39.2° F. (4* C.). All 
other liquid measures used are subdivi¬ 
sions of the gallon as so defined. 

Interstate commerce. "Interstate or 
foreign commerce" means commerce 
between any State and any place out¬ 
side thereof, or commerce within any 
Territory or the District of Columbia, 
or between points within the same 
State but through any place outside 
thereof. 

Malt beverage. "Malt beverage" 
means a beverage made by the alco¬ 
holic fermentation of an infusion or 
decoction, or combination of both, in 
potable brewing water, of malted 
barley with hops, or their parts, or 
their products, and with or without 
other malted cereals, and with or with¬ 
out the addition of unmalted or pre¬ 
pared cereals, other carbohydrates or 
products prepared therefrom, and 
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with or without the addition of carbon 
dioxide, and with or without other 
wholesome products suitable for 
human food consumption. 

Person. "Person" means any individ¬ 
ual. partnership, joint-stock company, 
business trust, association, corpora¬ 
tion. or other form of business enter¬ 
prise, including a receiver, trustee, or 
liquidating agent, and including an of¬ 
ficer or employee of any agency of a 
State or political subdivision thereof. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

United States. "United States" 
means the several States and Territor¬ 
ies and the District of Columbia; the 
term "State" includes a Territory and 
the District of Columbia; and the term 
"Territory" means Puerto Rico. 


PART 8—CREDIT PERIOD TO BE EX¬ 
TENDED TO RETAILERS OF ALCO¬ 
HOLIC BEVERAGES 

Subpart B—Definitions 

§ 8.10 Meaning of terms. 

As used in this part, unless the con¬ 
text otherwise requires, terms shall 
have the meaning ascribed in this 
part. 

Act "Act" means the Federal Alco¬ 
hol Administration Act. 

Distilled spirits. "Distilled spirits" 
means ethyl alcohol, hydrated oxide 
of ethyl spirits of wine, whiskey, rum, 
brandy, gin, and other distilled spirits, 
including all dilutions and mixtures 
thereof, for non-industrial use. 

Malt beverage. "Malt beverage" 
means a beverage made by the alco¬ 
holic fermentation of an infusion or 
decoction, or combination of both, in 
potable brewing water, of malted 
barley with hops, or their parts, or 
their products, and with or without 
other malted cereals, and with or with¬ 
out the addition of unmalted or pre¬ 
pared cereals, other carbohydrates or 
products prepared therefrom, and 
with or without the addition of carbon 
dioxide, and with or without other 
wholesome products suitable for 
human food consumption. 

Wine. "Wine" means (1) wine as de¬ 
fined in the section 610 and section 
617 of the Revenue Act of 1918 
(U.S.C., title 26, secs. 441 and 444), as 
now in force or hereafter amended, 
and (2) other alcoholic beverages not 
so defined, but made in the manner of 
wine, including sparkling and carbon¬ 
ated wine, wine made from condensed 
grape must, wine made from other ag¬ 
ricultural products than the Juice of 
sound, ripe grapes, imitation wine 
compounds sold as wine, vermouth, 
cider, perry and sake; in each instance 
only if containing not less than 7 per 
centum and not more than 24 per 
centum of alcohol by volume, and if 
for non-industrial use. 


PART 18—PRODUCTION OF VOLA¬ 
TILE FRUIT-FLAVOR CONCEN¬ 
TRATES 

Subpart B—Definitions 

§18.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
Intent thereof, terms shall have the 
meaning ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms "in¬ 
cludes" and "including" do not ex¬ 
clude things not enumerated which 
are in the same general class. 

ATF Officer. An officer or employee 
of the Bureau of Alcohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the adminis 
tration or enforcement of this part. 

Bonded wine cellar. Premises estab¬ 
lished under the provisions of 26 CFR 
Part 240 for the production, blending, 
cellar treatment, storage, bottling, or 
packaging of untaxpaid wine, and in 
eludes premises designated as "bonded 
winery." 

Bureau. Bureau of Alcohol, Tobacco 
and Firearms, the Department of the 
Treasury, Washington, D.C. 20226. 

Concentrate. Any volatile fruit- 
flavor concentrate (essence) produced 
by any process which includes evapo¬ 
ration from any fruit mash or juice. 

Concentrate plant An establishment 
qualified under this part for the pro¬ 
duction of concentrates. 

Director. The Director, Bureau of 
Alcohol. Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Executed under penalties of perjury. 
Signed with the prescribed declaration 
under the penalties of perjury as pro¬ 
vided on or with respect to the appli 
cation, report, form, or other docu¬ 
ment or, where no form of declaration 
is prescribed, with the declaration: "I 
declare under the penalties of perjury 

that this - (insert type of 

document, such as application or 
report), including the documents sub¬ 
mitted in support thereof, has been 
examined by me and, to the best of my 
knowledge and belief, is true, correct 
and complete." 

Flashed mash or juice. The spent 
fruit mash or Juice from which the 
volatile fruit flavors have been re¬ 
moved. 

Fold. The ratio of the volume of the 
fruit mash or juice to the volume of 
the concentrate produced from such 
fruit mash or Juice. For example, one 
gallon of concentrate of 100-fold 
would be the product from 100 gallons 
of fruit mash or Juice. 

Fruit All products commonly known 
and classified as fruit, berries, or 
grapes. 
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High-proof concentrate. For the pur¬ 
poses of this part, "high-proof concen¬ 
trate" shall mean a concentrate (es¬ 
sence), as defined in this section, 
having an alcohol content of more 
than 24 percent by volume but which 
is deemed unfit for beverage use be¬ 
cause of its natural constituents. 

Person. An individual, trust, estate, 
partnership, association, company, or 
corporation. 

Processing material The fruit mash 
or juice from which concentrate is to 
be made. 

Proprietor. The person qualified 
under this part to operate the volatile 
fruit-flavor concentrate plant. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Registry number. The number as¬ 
signed to a volatile fruit-flavor concen¬ 
trate plant by the regional director. 

XJ.S.C. The United State Code. 


PART 47—IMPORTATION OF ARMS, 

AMMUNITION, AND IMPLEMENTS 

OF WAR 

Subport B—Definitions 

§ 47.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meanings ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
imparting the masculine gender shall 
Include the feminine. The terms "in¬ 
cludes" and "including" do not ex¬ 
clude other things not enumerated 
which are in the same general class or 
are otherwise within the scope there¬ 
of. 

ATF Officer. Any officer of the 
Bureau of Alcohol, Tobacco and Fire¬ 
arms or any agent or other person au¬ 
thorized by law or by the Secretary of 
the Treasury, or appointed by a Re¬ 
gional Director of the Bureau, or by 
another principal ATF Officer under 
delegated authority to perform the 
duties of an officer of the Bureau of 
Alcohol, Tobacco and Firearms. 

Article. The term "article" shall 
mean any of the arms, ammunition, 
and implements of war enumerated in 
the U.S. Munitions Import List. 

Bureau. Bureau of Alcohol, Tobacco 
and Firearms, the Department of the 
Treasury. 

Carbine. A "carbine" is a short bar¬ 
relled rifle whose barrel is generally 
not longer than 22 inches and is char¬ 
acterized by light weight. 

CFR. The Code of Federal Regula¬ 
tions. 

Chemical agent A "chemical agent" 
is a substance useful in war which, by 
its ordinary and direct chemical 
action, produces a powerful physio¬ 
logical effect. 
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Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Firearms. As used in this part, the 
term "firearm" denotes a weapon not 
over .50 caliber which will or is de¬ 
signed to or may be readily converted 
to expel a projectile by the action of 
an explosive, but shall not include BB 
and pellet guns or firearms covered by 
Category I (a) and (e) established to 
have been manufactured before 1898. 

Import or Importation. The term 
"import" or "importation" means 
bringing into the United States from a 
foreign country any of the articles on 
the Import List, but shall not include 
intransit, temporary import or tempo¬ 
rary export transactions subject to De¬ 
partment of State controls under Title 
22, Code of Federal Regulations. 

Import List The list of articles con¬ 
tained in § 47.21 and identified therein 
as "The U.S. Munitions Import List". 

Machinegun. A "machinegun", "ma¬ 
chine pistol", "submachinegun", or 
"automatic rifle" is a firearm original¬ 
ly designed to fire, or capable of being 
fired fully automatically by a single 
pull of the trigger. 

Permit The term "permit" means 
the same as "license" for purposes of 
22 U.S.C. 1934(0. 

Person. The "person" includes a 
partnership, company, association or 
corporation, as well as a natural 
person. 

Pistol A "pistol" is a hand-operated 
firearm having a chamber integral 
with, or permanently aligned with, the 
bore. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Revolver. A "revolver" is a hand-op¬ 
erated firearm with a revolving cylin¬ 
der containing chambers for individual 
cartridges. 

Rifle. A "rifle" is a shoulder firearm 
discharging bullets through a rifled 
barrel at least 16 inches in length, in¬ 
cluding combination and drilling guns. 

Sporting type sight including opti¬ 
cal A telescopic sight suitable for day¬ 
light use on a rifle, shotgun, pistol, or 
revolver for hunting or target shoot¬ 
ing. 

This chapter. Chapter I, Title 27, 
Code of Federal Regulations. 

United States. For the purposes of 
this part, the term "United States", 
when used in the geographical sense, 
unless otherwise expressly defined, in¬ 
cludes the several States, the insular 
possessions of the United States, the 
Canal Zone, the District of Columbia, 
and any territory over which the 
United States exercises all and any 
powers of administration, legislation, 
and jurisdiction. 

U.S.C. The United States Code. 
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PART 70—PROCEDURE AND 
ADMINISTRATION 
Subpart B—Definitions 

§ 70.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meaning ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
imparting the masculine gender shall 
include the feminine. The terms "in¬ 
cludes" and "including" do not ex¬ 
clude things not enumerated which 
are in the same general class. 

Bureau The Bureau of Alcohol. Tobacco 
and Firearms, Department of the Treasury, 
Washington, D.C. 20226. 

CFR. The Code of Federal Regulations. 

Director. The Director, Bureau of Alcohol, 
Tobacco and Firearms, the Department of 
the Treasury, Washington, D.C. 

Regional regulatory administrator. The 
principal ATF regional official responsible 
for administering regulations in this part. 

Special agent in charge. The principal of¬ 
ficial responsible for the ATF criminal en¬ 
forcement program within an ATF district. 

U.S.C. The United States Code. 

PART 72—DISPOSITION OF SEIZED 
PERSONAL PROPERTY 
Subpart B—Definitions 

§ 72.11 Meaning of terms. 

As used in this part, unless the con¬ 
text otherwise requires, terms shall 
have the meanings ascribed in this sec¬ 
tion. Words in the plural form shall 
include the singular, and vice versa, 
and words importing the masculine 
gender shall include the feminine. The 
terms "includes" and "including" do 
not exclude things not enumerated 
which are in the same general class. 

ATF Officer. An officer or employee 
of the Bureau of Alcohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the adminis¬ 
tration or enforcement of this part. 

Appraised value. The value placed 
upon seized property or carriers by the 
appraiser or appraisers designated for 
the purpose of determining whether 
the property or carriers may be for¬ 
feited administratively. 

Carrier. A vessel, vehicle, or aircraft 
siezed under title 49 U.S.C., chapter 11 
for having been used to transport, 
carry, or conceal a contraband fire¬ 
arm. Vessels, vehicles, or aircraft 
seized under other provisions of appli¬ 
cable laws shall be considered personal 
property. 

Commercial crimes. Any of the fol¬ 
lowing types of crimes (Federal or 
State): Offenses against the revenue 
laws; burglary; counterfeiting; forgery; 
kidnapping; larceny; robbery; illegal 
sale or possession of deadly weapons; 
prostitution (including soliciting, pro¬ 
curing, pandering, white slaving, keep¬ 
ing house of ill fame, and like of¬ 
fenses); extortion; swindling and confi¬ 
dence games; and attempting to 
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commit, conspiring to commit, or com¬ 
pounding any of the foregoing crimes. 
Addiction to narcotic drugs and use of 
marihuana will be treated as if such 
were commercial crime. 

Contraband firearm. A firearm with 
respect to which there has been com¬ 
mitted a violation of the National 
Firearms Act (26 U.S.C., chapter 53) or 
any regulation issued thereunder. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Equity. As used in administrative 
action on petitions for remission or 
mitigation of forfeitures, shall mean 
that interest which a petitioner has in 
the personal property or carrier peti¬ 
tioned for at the time of final adminis¬ 
trative action on the petition, but such 
interest shall not be considered to in¬ 
clude any unearned finance charges 
from the date of seizure or the date of 
default, if later; any amount rebatable 
on account of paid insurance premi¬ 
ums; attorney's fees for collection; any 
amount identified as dealer's reserve; 
or any amount in the nature of liqui¬ 
dated damages that may have been 
agreed upon by the buyer and the pe¬ 
titioner. 

Person. An individual, trust, estate, 
partnership, association, company, or 
a corporation. 

Re-appraisal. An up-to-date statu¬ 
tory appraisal to determine the pre¬ 
sent value of the property or carrier 
involved in a petition for remission or 
mitigation of forfeiture made in the 
same manner as the original appraisal, 
and performed at the written request 
of the petitioner whose petition in 
regard to the property or carrier has 
been allowed and who, for reasonable 
cause, is not satisfied that the original 
appraisal represents the present value 
of the property or carrier. 

Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional administrative officer. The 
regional official in charge of the ad¬ 
ministrative support program for all 
ATF functions within the region. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

U.S.C. The United States Code. 


PART 173—RETURNS OF SUB¬ 
STANCES, ARTICLES, OR CONTAIN¬ 
ERS 

Subpart B—Definitions 

§ 173.5 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meaning ascribed in this section. 
Words in the plural form shall include 
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the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms "in¬ 
cludes" and "including’* do not ex¬ 
clude things not enumerated which 
are in the same general class. 

Articles. Denatured spirits or any 
product or preparation which contains 
more than 25 percent by volume of de¬ 
natured spirits. 

Bottler. A proprietor of a distilled 
spirits plant authorized to bottle spir¬ 
its, a proprietor of a class 8 bonded 
warehouse qualified under customs 
laws, or an agency of the United 
States or any State or political subdi¬ 
vision thereof. 

CFR The Code of Federal Regula¬ 
tions. 

Container. Any receptacle, vessel, 
barrel, cask, keg, bottle, jug, can. or 
jar of the character used for the pack¬ 
aging of distilled spirits. 

Demand letter. The "demand letter" 
is the formal requirement of the assis¬ 
tant regional commissioner that a 
person disposing of any article, con¬ 
tainer, or substance shall render a cor¬ 
rect return. 

Denatured spirits. Spirits to which 
denaturants have been added pursu¬ 
ant to formulas prescribed in Part 212 
of this chapter. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Dispose. "Dispose" and all forms of 
the word shall mean and include, but 
not by way of limitation, consign, sell, 
transfer, deliver, destroy, or lose, and 
ail forms of those words. 

Distilled spirits or spirits. That sub¬ 
stance known as ethyl alcohol, eth¬ 
anol, or spirits of wine, including all 
dilutions and mixtures thereof, from 
whatever source or by whatever pro¬ 
cess produced, and shall Include 
whisky, brandy, rum. gin, and vodka 
and products produced in such manner 
that the person producing them is a 
rectifier within the meaning of section 
5082 of the Internal Revenue Code of 
1954, as amended. 

Importer. A person authorized to 
import distilled spirits into the United 
States. 

Liquor bottle. A bottle made of glass 
or earthenware, or of other suitable 
material approved by the Director, de¬ 
signed or intended for use as a con¬ 
tainer for distilled spirits for sale for 
beverage purposes. 

Person. An individual, trust, estate, 
partnership, association, company, or 
corporation. 

Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Render. "Render" shall mean to de¬ 
liver the completed return to the 


office indicated in the demand letter, 
not later than the date required by 
the demand letter, or to mail such 
completed return, in an envelope prop 
erly addressed and stamped, in suffi¬ 
cient time for such envelope to be 
postmarked by the Post Office Depart 
ment not later than the date required 
by the demand letter. The time and 
date of the United States postmark 
shall constitute the time and date of 
delivery of the return to the designat 
ed office. 

Substance. The term "substance" 
shall mean and include, but not by 
way of limitation, any of the follow 
ing; Any grade or type of sugar, sirup 
or molasses derived from sugar cane, 
sugar beets, com, sorghum, or any 
other source; starch; potatoes; grain 
or com meal, com chops, cracked 
com, rye chops, middlings, shorts, 
bran, or any other grain derivative; 
malt; malt sugar, or malt sirup; oak 
chips, charred or not charred; yeast; 
cider; honey; fruits; grapes; berries; 
fruit, grape, or berry Juices or concen 
trates; wine; caramel; burnt sugar; gin 
flavor, Chinese bean cake or Chines* 
wine cake; urea; ammonium phos 
phate, ammonium carbonate, ammoni¬ 
um sulphate, or any other yeast food; 
ethyl acetate or any other ethyl ester; 
any other material of the character 
used in the manufacture of distilled 
spirits, or any chemical or other mate 
rial suitable for promoting or acceler¬ 
ating fermentation; any chemical or 
material of the character used for the 
production of distilled spirits by 
chemical reaction; or any combination 
of such materials or chemicals. 

This chapter. Chapter I, Title 26, 
Code of Federal Regulations. 

United States. The several Stater 
and the District of Columbia. 

U.S.C. "U.S.C.” shall mean the 
United States Code. 


PART 178—COMMERCE IN FIREARMS 
AND AMMUNITION 
Subpart B—Definitions 

$ 178.11 Meaning of term*. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meanings ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms "in¬ 
cludes" and "including" do not ex¬ 
clude other things not enumerated 
which are in the same general class or 
are otherwise within the scope there¬ 
of. 

Act Chapter 44 of title 18 of the 
United States Code. 

Ammunition. Ammunition or car¬ 
tridge cases, primers, bullets, or pro¬ 
pellent powder designed for use in any 
firearm other than an antique firearm. 
The term shall not include (a) any 
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shotgun shot or pellet not designed for 
use as the single, complete projectile 
load for one shotgun hull or casing, 
nor (b) any unloaded, non-metallic 
shotgun hull or casing not having a 
primer. 

Antique firearm, (a) Any firearm (in¬ 
cluding any firearm with a matchlock, 
flintlock, percussion cap. or similar 
type of ignition system) manufactured 
in or before 1898; and (b) any replica 
of any firearm described in paragraph 

(a) of this definition if such replica (1) 
is not designed or redesigned for using 
rimfire or conventional centerfire 
fixed ammunition, or (2) uses rimfire 
or conventional centerfire fixed am¬ 
munition which is no longer manufac¬ 
tured in the United States and which 
is not readily available in the ordinary 
channels of commercial trade. 

Business premises. The property on 
which firearms or ammunition import¬ 
ing, manufacturing or dealing business 
is or will be conducted. A private 
dwelling, no part of which is open to 
the public, shall not be recognized as 
coming within the meaning of the 
term. 

Collection premises. The premises 
described on the license of a collector 
as the location at which he maintains 
his collection of curios and relics. 

Collector. Any person who acquires, 
holds, or disposes of firearms or am¬ 
munition as curios or relics. 

Commerce. Travel, trade, traffic, 
commerce, transportation, or commu¬ 
nication among the several States, or 
between the District of Columbia and 
any State, or between any foreign 
country or any territory or possession 
and any State or the District of Co¬ 
lumbia, or between points in the same 
State but through any other State or 
the District of Columbia or a foreign 
country. 

Crime punishable by imprisonment 
for a term exceeding 1 year. Any of¬ 
fense for which the maximum penalty, 
whether or not imposed, is capital 
punishment or imprisonment in excess 
of 1 year. The term shall not include 
(a) any Federal or State offenses per¬ 
taining to antitrust violations, unfair 
trade practices, restraints of trade, or 
other similar offenses relating to the 
regulations of business practices ex¬ 
cluded from the meaning of the term 
under provisions contained in this 
part, or (b) any State offense (other 
than one involving a firearm or explo¬ 
sive) classified by the laws of the State 
as a misdemeanor and punishable by a 
term of imprisonment of 2 years or 
less. 

Curios or relics. Firearms or ammu¬ 
nition which ar£ of special interest to 
collectors by reason of some quality 
other than is ordinarily associated 
with firearms intended for sporting 
use or as offensive or defensive weap¬ 
ons. To be recognized as curios or 
relics, firearms and ammunition must 
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fall within one of the following catego¬ 
ries: 

(a) Firearms and ammunition which 
were manufactured at least 50 years 
prior to the current date, but not in¬ 
cluding replicas thereof; 

(b) Firearms and ammunition which 
are certified by the curator of a mu¬ 
nicipal. State, or Federal museum 
which exhibits firearms to be curios or 
relics of museum interest; and 

(c) Any other firearms or ammuni¬ 
tion which derive a substantial part of 
their monetary value from the fact 
that they are novel, rare, bizarre, or 
because of their association with some 
historical figure, period, or event. 
Proof of qualification of a particular 
firearm or item of ammunition under 
this category may be established by 
evidence of present value and evidence 
that like firearms or ammunition are 
not available except as collector’s 
items, or that the value of like fire¬ 
arms or ammunition available in ordi¬ 
nary commercial channels is substan¬ 
tially less. 

Customs officer. Any officer of the 
Customs Service or any commissioned, 
warrant, or petty officer of the Coast 
Guard, or any agent or other person 
authorized by law or designated by the 
Secretary of the Treasury to perform 
any duties of an officer of the Cus¬ 
toms Service. 

Dealer. Any person engaged in the 
business of selling firearms or ammu¬ 
nition at wholesale or retail; any 
person engaged in the business of re¬ 
pairing firearms or of making or fit¬ 
ting special barrels, stocks, or trigger 
mechanisms to firearms; or any person 
who is a pawnbroker. 

Destructive device, (a) Any explo¬ 
sive, incendiary, or poison gas (1) 
bomb. (2) grenade, (3) rocket having a 
propellant charge of more than 4 
ounces, (4) missile having an explosive 
or incendiary charge of more than 
one-quarter ounce, (5) mine, or (6) 
device similar to any of the devices de¬ 
scribed in the preceding paragraphs of 
this definition; (b) any type of weapon 
(other than a shotgun or a shotgun 
shell which the Director finds is gen¬ 
erally recognized as particularly suit¬ 
able for sporting purposes) by what¬ 
ever name known which will, or which 
may be readily converted to, expel a 
projectile by the action of an explosive 
or other propellant, and which has 
any barrel with a bore or more than 
one-half inch in diameter; and (c) any 
combination of parts either designed 
or intended for use in converting any 
device into any destructive device de¬ 
scribed in paragraph (a) or (b) of this 
section and from which a destructive 
device may be readily assembled. The 
term shall not include any device 
which is neither designed nor rede¬ 
signed for use as a weapon; any device, 
although originally designed for use as 
a weapon, which is redesigned for use 
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as a signalling, pyrotechnic, line 
throwing, safety, or similar device; sur¬ 
plus ordnance sold, loaned, or given by 
the Secretary of the Army pursuant to 
the provisions of section 4684(2), 4685, 
or 4686 of title 10, United States Code; 
or any other device which the Director 
finds is not likely to be used as a 
weapon, is an antique, or is a rifle 
which the owner intends to use solely 
for sporting, recreational, or cultural 
purposes. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Discharged under dishonorable con¬ 
ditions. Separation from the U.S. 
Armed Forces resulting from a Dis¬ 
honorable Discharge. 

District Director. A District Director 
of Internal Revenue. 

Executed under penalties of perjury. 
Signed with the prescribed declaration 
under the penalties of perjury as pro¬ 
vided on or with respect to the return 
form, or other document or, where no 
form of declaration is prescribed, with 
the declaration: 4 T declare under the 
penalties of perjury that this—(insert 
type of document, such as, statement, 
application, request, certificate), in¬ 
cluding the documents submitted in 
support thereof, has been examined 
by me and, to the best of my knowl¬ 
edge and belief, is true, correct, and 
complete.” 

Federal Firearms Act Chapter 18 of 
title 15, United States Code, as in 
effect on December 15, 1968. 

Felony. Any offense punishable by 
imprisonment for a term exceeding 1 
year. The term shall not include any 
offense (other than one involving a 
firearm or explosive) classified as a 
misdemeanor under the laws of a 
State and punishable by a term of im¬ 
prisonment of 2 years or less. 

Firearm. Any weapon, including a 
starter gun, which will or is designed 
to or may readily be converted to 
expel a projectile by the action of an 
explosive; the frame or receiver of any 
such weapon; any firearm muffler or 
firearm silencer; or any destructive 
device; but the term shall not include 
an antique firearm. In the case of a li¬ 
censed collector, the term shall mean 
only curios and relics. 

Firearm frame or receiver. That part 
of a firearm which provides housing 
for the hammer, bolt or breechblock, 
and firing mechanism, and which is 
usually threaded at its forward por¬ 
tion to receive the barrel. 

Fugitive from justice. Any person 
who has fled from any State to avoid 
prosecution for a crime or to avoid 
giving testimony in any criminal pro¬ 
ceeding. 

Importation. The bringing of a fire¬ 
arm or ammunition into the United 
States; except that the bringing of a 
firearm or ammunition from outside 
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the United States into a foreign-trade 
zone for storage pending shipment to 
a foreign country or subsequent im¬ 
portation into this country, pursuant 
to this part, shall not be deemed im¬ 
portation. 

Importer. Any person engaged in the 
business of importing or bringing fire¬ 
arms or ammunition into the United 
States for purposes of sale or distribu¬ 
tion. 

Indictment Includes an indictment 
or information in any court under 
which a crime punishable by imprison¬ 
ment for a term exceeding 1 year may 
be prosecuted. 

Internal Revenue Code of 1954. Title 
26, United States Code. 

Internal revenue district An inter¬ 
nal revenue district under the jurisdic¬ 
tion of a District Director of Internal 
Revenue. 

Interstate or foreign commerce In¬ 
cludes commerce between any place in 
a State and any place outside of that 
State, or within any possession of the 
United States (not including the Canal 
Zone) or the District of Columbia. The 
term shall not include commerce be¬ 
tween places within the same State 
but through any place outside of that 
State. 

Licensed collector. A collector of 
curios and relics only and licensed 
under the provisions of this part. 

Licensed dealer. A dealer licensed 
under the provisions of this part, and 
a dealer licensed under the Federal 
Firearms Act if such license is deemed 
valid under section 907 of the Omni¬ 
bus Crime Control and Safe Streets 
Act of 1968 (82 Stat. 235). 

Licensed importer. An importer li¬ 
censed under the provisions of this 
part, and a manufacturer (as that 
term was defined in the Federal Fire¬ 
arms Act) licensed under the Federal 
Firearms Act if such license is deemed 
valid under section 907 of the Omni¬ 
bus Crime Control and Safe Streets 
Act of 1968 (82 Stat 235). 

Licensed manufacturer. A manufac¬ 
turer licensed under the provisions of 
this part, and a manufacturer (as that 
term was defined in the Federal Fire¬ 
arms Act) licensed under the Federal 
Firearms Act if such license is deemed 
valid under section 907 of the Omni¬ 
bus Crime Control and Safe Streets 
Act of 1968 (82 Stat. 235). 

Machine gun. Any weapon which 
shoots, is designed to shoot, or can be 
readily restored to shoot, automatical¬ 
ly more than one shot, without 
manual reloading, by a single function 
of the trigger. The term shall also in¬ 
clude the frame or receiver of any 
such weapon, any combination or 
parts designed and intended for use in 
converting a weapon into a machine 
gun. and any combination of parts 
from which a machine gun can be as¬ 
sembled if such parts are in the pos¬ 
session or under the control of a 
person. 
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Manufacturer. Any person engaged 
in the manufacture of firearms or am¬ 
munition for purposes of sale or distri¬ 
bution. 

National Firearms Act Chapter 53 
of the Internal Revenue Code of 1954. 

Pawnbroker. Any person whose busi¬ 
ness or occupation includes the taking 
or receiving, by way of pledge or pawn, 
of any firearm or ammunition as secu¬ 
rity for the payment or repayment of 
money. 

Person. Any individual, corporation, 
company, association, firm, partner¬ 
ship, society, or joint stock company. 

Pistol A weapon originally designed, 
made, and intended to fire a small pro¬ 
jectile (bullet) from one or more bar¬ 
rels when held in one hand, and 
having (a) a chamber(s) as an integral 
part(s) of. or permanently aligned 
with, the bore(s); and (b) a short stock 
designed to be gripped by one hand 
and at an angle to and extending 
below the line of the bore(s). 

Published ordinance A published 
law of any political subdivisions of a 
State which the Director determines 
to be relevant to the enforcement of 
this part and which is contained on a 
list compiled by the Director, which 
list is published in the Federal Regis¬ 
ter, revised annually, and furnished to 
each licensee under this part. 

Region. A Bureau of Alcohol, Tobac¬ 
co, and Firearms Region. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Revolver. A small projectile weapon, 
of the pistol type, having a breech- 
loading chambered cylinder so ar¬ 
ranged that the cocking of the 
hammer or movement of the trigger 
rotates it and brings the next car¬ 
tridge in line with the barrel for firing. 

Rifle. A weapon designed or rede¬ 
signed, made or remade, and intended 
to be fired from the shoulder, and de¬ 
signed or redesigned and made or 
remade to use the energy of the explo¬ 
sive in a fixed metallic cartridge to fire 
only a single projectile through a 
rifled bore for each single pull of the 
trigger. 

Short-barreled rifle. A rifle having 
one or more barrels less than 16 inches 
in length, and any weapon made from 
a rifle, whether by alteration, modifi¬ 
cation, or otherwise, if such weapon, 
as modified, has an overall length of 
less than 26 inches. 

Short-barreled shotgun. A shotgun 
having one or more barrels less than 
18 inches in length, and any weapon 
made from a shotgun, whether by al¬ 
teration, modification, or otherwise, if 
such weapon as modified has an over¬ 
all length of less than 26 inches. 

Shotgun. A weapon designed or rede¬ 
signed. made or remade, and intended 
to be fired from the shoulder, and de¬ 
signed or redesigned and made or 


remade to use the energy of the explo¬ 
sive in a fixed shotgun shell to fire 
through a smooth bore either a 
number of ball shot or a single projec¬ 
tile for each single pull of the trigger. 

State. A State of the United States. 
The term shall include the District of 
Columbia, the Commonwealth of 
Puerto Rico, and the possessions of 
the United States (not including the 
Canal Zone). 

State of residence. The State in 
whictr an individual regularly resides, 
or maintains his home, or if such 
person is on active duty as a member 
of the United States Armed Forces, 
the State in which his permanent duty 
station is located: Provided, That an 
alien who is legally in the United 
States shall be considered to be a resi¬ 
dent of the State in which (a) he is re¬ 
siding and has so resided for a period 
of at least 90 days prior to the date of 
sale or delivery of a firearm or ammu¬ 
nition, or (b) his embassy or consulate 
is located if the principal officer of 
such embassy or consulate issues a 
written statement to such alien autho¬ 
rizing his acquistion of a firearm or 
ammunition. Temporary sojourn in a 
State does not make the State of tern 
porary sojourn the State of residence. 

Example 1. A maintains his home in State 
X. He travels to State Y on a hunting, fish 
ing, business or other type of trip. He does 
not become a resident of State Y by reason 
of such trip. 

Example 2. A maintains a home in State X 
and a home in State Y. He resides in State 
X except for the summer months of the 
year and in State Y for the summer months 
of the year. During the time that he actual 
ly resides in State X he is a resident of State 
X. and during the time that he actually re¬ 
sides in State Y he is a resident of State Y. 

Unserviceable firearm. A firearm 
which is incapable of discharging a 
shot by means of an explosive and is 
incapable of being readily restored to 
a firing condition. 

U.S.C. The United States Code. 


PART 179—MACHINE GUNS, DE¬ 
STRUCTIVE DEVICES, AND CERTAIN 
OTHER FIREARMS 

Subpart B—Definitions 

§ 179.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meanings ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms “in¬ 
cludes” and “including” do not ex 
elude other things not enumerated 
which are in the same general class or 
are otherwise within the scope there¬ 
of. 
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Antique firearm. Any firearm not de¬ 
signed or redesigned for using rim fire 
or conventional center fire ignition 
with fixed ammunition and manufac¬ 
tured in or before 1898 (including any 
matchlock, flintlock, percussion cap, 
or similar type of ignition system or 
replica thereof, whether actually man¬ 
ufactured before or after the year 
1898) and also any firearm using fixed 
ammunition manufactured in or 
before 1898, for which ammunition is 
no longer manufactured in the United 
States and is not readily available in 
the ordinary channels of commercial 
trade. 

Any other weapon. Any weapon or 
device capable of being concealed on 
the person from which a shot can be 
discharged through the energy of an 
explosive, a pistol or revolver having a 
barrel with a smooth bore designed or 
redesigned to fire a fixed shotgun 
shell, weapons with combination shot¬ 
gun and rifle barrels 12 inches or 
more, less than 18 inches in length, 
from which only a single discharge can 
be made from either barrel without 
manual reloading, and shall include 
any such weapon which may be read¬ 
ily restored to fire. Such term shall 
not include a pistol or a revolver 
having a rifled bore, or rifled bores, or 
weapons designed, made, or intended 
to be fired from the shoulder and not 
capable of firing fixed ammunition. 

Customs officer. Any officer of the 
Customs Service or any commissioned, 
warrant, or petty officer of the Coast 
Guard, or any agent or other person 
authorized by law or designated by the 
Secretary of the Treasury to perform 
any duties of an officer of the Cus¬ 
toms Service. 

Dealer. Any person, not a manufac¬ 
turer or importer, engaged in the busi¬ 
ness of selling, renting, leasing, or 
loaning firearms and shall include 
pawnbrokers who accept firearms as 
collateral for loans. 

Destructive device, (a) Any explo¬ 
sive, incendiary, or poison gas (1) 
bomb, (2) grenade, (3) rocket having a 
propellent charge of more than 4 
ounces. (4) missile having an explosive 
or incendiary charge of more than 
one-quarter ounce, (5) mine, or (6) 
similar device; (b) any type of weapon 
by whatever name known which will, 
or which may be readily converted to. 
expel a projectile by the action of an 
explosive or other propellant, the 
barrel or barrels of which have a bore 
of more than one-half inch in diame¬ 
ter, except a shotgun or shotgun shell 
which the Director finds is generally 
recognized as particularly suitable for 
sporting purposes; and (c) any combi¬ 
nation of parts either designed or in¬ 
tended for use in converting any 
device into a destructive device as de¬ 
scribed in paragraphs (a) and (b) of 
this definition and from which a de¬ 
structive device may be readily assem¬ 


bled. The term shall not include any 
device which is neither designed or re¬ 
designed for use as a weapon; any 
device, although originally designed 
for use as a weapon, which is rede¬ 
signed for use as a signaling, pyrotech¬ 
nic, line throwing, safety, or similar 
device; surplus ordnance sold, loaned, 
or given by the Secretary of the Army 
pursuant to the provisions of section 
4684(2), 4685, or 4686 of title 10 of the 
United States Code; or any device 
which the Director finds is not likely 
to be used as a weapon, or is an an¬ 
tique or is a rifle which the owner in¬ 
tends to use solely for sporting pur¬ 
poses. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Director of the Service Center. A di¬ 
rector of an Internal Revenue Service 
Center in an internal revenue region. 

District Director. A District Director 
of Internal Revenue. 

Executed under penalties of perjury. 
Signed with the prescribed declaration 
under the penalties of perjury as pro¬ 
vided on or with respect to the return, 
form, or other document or. where no 
form of declaration is prescribed, with 
the declaration; “I declare under the 
penalties of perjury that this—(insert 
type of document, such as, statement, 
application, request, certificate), in¬ 
cluding the documents submitted in 
support thereof, has been examined 
by me and, to the best of my knowl¬ 
edge and belief, is true, correct, and 
complete." 

Exportation. The serverance of 
goods from the mass of things belong¬ 
ing to this country with the intention 
of uniting them to the mass of things 
belonging to some foreign country. 

Exporter. Any person who exports 
firearms from the United States. 

Firearm, (a) A shotgun having a 
barrel or barrels of less than 18 inches 
in length; (b) a weapon made from a 
shotgun if such weapon as modified 
has an overall length of less than 26 
inches or a barrel or barrels of less 
than 18 inches in length; (c) a rifle 
having a barrel or barrels of less than 
16 inches in length; (d) a weapon made 
from a rifle if such weapon as modi¬ 
fied has an overall length of less than 
26 inches or a barrel or barrels of less 
than 16 inches in length; (e) any other 
weapon, as defined in this subpart; (f) 
a machine gun; (g) a muffler or a si¬ 
lencer for any firearm whether or not 
such firearm is included within this 
definition; and (h) a destructive 
device. The term shall not include an 
antique firearm or any device (other 
than a machine gun or destructive 
device) which, although designed as a 
weapon, the Director finds by reason 
of the date of its manufacture, value, 
design, and other characteristics is pri¬ 
marily a collector's item and is not 


likely to be used as a weapon. For pur¬ 
pose of this definition, the length of 
the barrel on a shotgun or rifle shall 
be determined by measuring the dis¬ 
tance between the muzzle and the face 
of the bolt, breech, or breechlock 
when closed and when the shotgun or 
rifle is cocked. The overall length of a 
weapon made from a shotgun or rifle 
is the distance between the extreme 
ends of the weapon measured along a 
line parallel to the center line of the 
bore. 

Fixed ammunition. That self-con¬ 
tained unit consisting of the case, 
primer, propellant charge, and projec¬ 
tile or projectiles. 

Frame or receiver. That part of a 
firearm which provides housing for 
the hammer, bolt or breechblock and 
firing mechanism, and which is usual¬ 
ly threaded at its forward portion to 
receive the barrel. 

Importation. The bringing of a fire¬ 
arm within the limits of the United 
States or any territory under its con¬ 
trol or jurisdiction, from a place out¬ 
side thereof (whether such place be a 
foreign country or territory subject to 
the jurisdiction of the United States), 
with intent to unlade. Except that, 
bringing a firearm from a foreign 
country or a territory subject to the 
jurisdiction of the United States into a 
foreign trade zone for storage pending 
shipment to a foreign country or sub¬ 
sequent importation into this country, 
pursuant to the I.R.C. and this part, 
shall not be deemed importation. 

Importer. Any person who is en¬ 
gaged in the business of importing or 
bringing firearms into the United 
States. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Machine gun. Any weapon which 
shoots, is designed to shoot, or can be 
readily restored to shoot, automatical¬ 
ly more than one shot, without 
manual reloading, by a single function 
of the trigger. The term shall also in¬ 
clude the frame or receiver of any 
such weapon, any combination of 
parts designed and intended for use in 
converting a weapon into a machine 
gun, and any combination of parts 
from which a machine gun can be as¬ 
sembled if such parts are in the pos¬ 
session or under the control of a 
person. 

Make. This term and the various de¬ 
rivatives thereof shall include manu¬ 
facturing (other than by one qualified 
to engage in such business under this 
part), putting together, altering, any 
combination of these, or otherwise 
producing a firearm. 

Manual reloading. The inserting of a 
cartridge or shell into the chamber of 
a firearm either with the hands or by 
means of a mechanical device con¬ 
trolled and energized by the hands. 

Manufacturer. Any person who is en¬ 
gaged in the business of manufactur¬ 
ing firearms. 
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Muffler or silencer. Any device for si¬ 
lencing or diminishing the report of 
any portable weapon, such as a rifle, 
carbine, pistol, revolver, machine gun. 
submachine gun. shotgun, fowling 
piece, or other device from which a 
shot, bullet, or projectile may be dis¬ 
charged by an explosive, and is not 
limited to mufflers or silencers for 
“firearms” as defined. 

Person. A partnership, company, as¬ 
sociation, trust, estate, or corporation, 
as well as a natural person. 

Pistol A weapon originally designed, 
made, and intended to fire a small pro¬ 
jectile (bullet) from one or more bar¬ 
rels when held in one hand, and 
having (a) a charaber(s) as an integral 
part(s) of, or permanently aligned 
with, the bore(s); and (b) a short stock 
designed to be gripped by one hand 
and at an angle to and extending 
below the line of the bore(s). The term 
shall not include any gadget device, 
any gun altered or converted to resem¬ 
ble a pistol, any gun that fires more 
than one shot, without manual reload¬ 
ing. by a single function of the trigger, 
or any small portable gun such as: 
Nazi belt buckle pistol, glove pistol, or 
a one-hand stock gun designed to fire 
fixed shotgun ammunition. 

Regional regulatory administrator. 
The principal ATP regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Revolver. A small projectile weapon, 
of the pistol type, having a breech- 
loading chambered cylinder so ar¬ 
ranged that the cocking of the 
hammer or movement of the trigger 
rotates it and brings the next car¬ 
tridge in line with the barrel for firing. 

Rifle. A weapon designed or rede¬ 
signed, made or remade, and intended 
to be fired from the shoulder and de¬ 
signed or redesigned and made or 
remade to use the energy of the explo¬ 
sive in a fixed cartridge to fire only a 
single projectile through a rifled bore 
for each single pull of the trigger, and 
shall include any such weapon which 
may be readily restored to fire a fixed 
cartridge. 

Shotgun. A weapon designed or rede¬ 
signed, made or remade, and intended 
to be fired from the shoulder and de¬ 
signed or redesigned and made or 
remade to use the energy of the explo¬ 
sive in a fixed shotgun shell to fire 
through a smooth bore either a 
number of projectiles (ball shot) or a 
single projectile for each pull of the 
trigger, and shall include any such 
weapon which may be readily restored 
to fire a fixed shotgun shell. 

Transfer. This term and the various 
derivatives thereof shall include sell¬ 
ing. assigning, pledging, leasing, loan¬ 
ing. giving away, or otherwise dispos¬ 
ing of. 

United States. The States and the 
District of Columbia. 

U.S.C. The United States Code. 
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Unserviceable firearm. A firearm 
which is incapable of discharging a 
shot by means of an explosive and in¬ 
capable of being readily restored to a 
firing condition. 

PART 181—COMMERCE IN 
EXPLOSIVES 
Subpart B—Definitions 

§ 181.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meanings ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The term “in¬ 
cludes” and “including” do not ex¬ 
clude other things not enumerated 
which are in the same general class or 
are otherwise within the scope there¬ 
of. 

Act Chapter 40 of title 18 of the 
United States Code. 

Ammunition. Small arms ammuni¬ 
tion or cartridge cases, primers, bul¬ 
lets, or smokeless propellants designed 
for use in small arms, and shall in¬ 
clude percussion caps and 3/32-inch 
pyrotechnic safety fuses. The term 
shall not include black powder. 

Approved storage facility. A facility 
for the storage of explosive materials 
conforming to the requirements of 
this part and covered by a license or 
permit issued under this part. 

Army-type structure. A stucture ap¬ 
proved by the Department of Defense 
for the storage of explosive materials. 

Blasting agent Any material or mix¬ 
ture, consisting of fuel and oxidizer, 
intended for blasting, not otherwise 
defined as an explosive: Provided. 
That the finished product, as mixed 
for use or shipment, cannot be deto¬ 
nated by means of a numbered 8 test 
blasting cap when unconfined. A num¬ 
bered 8 test blasting cap is one con¬ 
taining 2 grams of a mixture of 80 per¬ 
cent mercury fulminate and 20 per¬ 
cent potassium chlorate, or a blasting 
cap of equivalent strength. 

Business premises. When used with 
respect to a manufacturer, importer or 
dealer the property on which explo¬ 
sive materials are or will be manufac¬ 
tured, imported, stored or distributed. 
Such premises shall include the prop¬ 
erty where the records of a manufac¬ 
turer, importer or dealer are or will be 
maintained if different than the prem¬ 
ises where explosive materials are or 
will be manufactured, imported, stored 
or distributed. When used with respect 
to a user of explosive materials, the 
property on which the explosive mate¬ 
rials are or will be received or stored. 
Such premises shall include the prop¬ 
erty where the records of such user 
are or will be maintained if different 
than the premises where explosive ma¬ 
terials are or will be received or stored. 


Crime punishable by imprisonment 
for a term exceeding 1 year. Any of¬ 
fense for which the maximum penalty, 
whether or not imposed, is capital 
punishment or imprisonment in excess 
of 1 year. The term shall not include 
(a) any Federal or State offenses per¬ 
taining to antitrust violations, unfair 
trade practices or restraints of trade, 
or (b) any State offense (other than 
one involving a firearm or explosive) 
classified by the laws of the State as a 
misdemeanor and punishable by a 
term of imprisonment of 2 years or 
less. 

Customs officer. Any officer of the 
Customs Service or any commissioned, 
warrant, or petty officer of the Coast 
Guard, or any agent or other person 
authorized by law or designated by the 
Secretary of the Treasury to perform 
any duties of an officer of the Cus 
toms Service. 

Dealer. Any person engaged in the 
business of distributing explosive ma¬ 
terials at wholesale or retail. 

Detonator. Any device containing a 
detonating charge that is used for ini¬ 
tiating detonation in an explosive; the 
term includes electric blasting caps of 
instantaneous and delay types, blast¬ 
ing caps for use with safety fuses and 
detonating-cord delay connectors. 

Director. The Director, Bureau of 
Alcohol, Tobacco, and Firearms, the 
Department of the Treasury, Wash 
ington, D.C. 

Distribute. To sell, issue, give, trans¬ 
fer, or otherwise dispose of. The term 
does not include a mere change of pos 
session from a person to his agent or 
employee in connection with the 
agency or employment. 

District Director. A District Director 
of Internal Revenue. 

Executed under penalties of perjury. 
Signed with the prescribed declaration 
under the penalties of perjury as pro¬ 
vided on or with respect to the return, 
form, or other document or, where no 
form of declaration is prescribed, with 
the declaration: “I declare under the 
penalties of perjury that this—(insert 
type of document, such as, statement, 
application, request, certificate), in¬ 
cluding the documents submitted in 
support thereof, has been examined 
by me and, to the best of my knowl¬ 
edge and belief, is true, correct, and 
complete.” 

Explosive materials. Explosives, 
blasting agents, and detonators. Such 
materials shall include all items in the 
Explosives List provided for in 
§ 181.23. 

Explosives. Any chemical compound 
mixture, or device, the primary or 
common purpose of which is to func¬ 
tion by explosion; the term includes 
dynamite and other high explosives, 
black powder, pellet powder, initiating 
explosives, detonators, safety fuses, 
squibs, detonating cord, igniter cord, 
and igniters. 
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Fugitive from Justice. Any person 
who has fled from the Jurisdiction of 
any court of record to avoid prosecu¬ 
tion for any crime or to avoid giving 
testimony in any criminal proceeding. 
The term shall also include any person 
who has been convicted of any crime 
and has fled to avoid imprisonment. 

Importer. Any person engaged in the 
business of importing or bringing ex¬ 
plosive materials into the United 
States for purposes of sale or distribu¬ 
tion. 

Indictment Includes an indictment 
or information in any court under 
which a crime punishable by imprison¬ 
ment for a term exceeding 1 year may 
be prosecuted. 

Inhabited building. Any building 
regularly occupied in whole or in part 
as a habitation for human beings, or 
any church, schoolhouse, railroad sta¬ 
tion. store, or other structure where 
people are accustomed to assemble, 
except any building occupied in con¬ 
nection with the manufacture, trans¬ 
portation, storage, or use of explosive 
materials. 

Internal revenue district An inter¬ 
nal revenue district under the jurisdic¬ 
tion of a District Director of Internal 
Revenue. 

Interstate or foreign commerce. 
Commerce between any place in a 
State and any place outside of that 
State, or within any possession of the 
United States (not including the Canal 
Zone) or the District of Columbia, and 
commerce between places within the 
same State but through any place out¬ 
side of that State. 

Licensed dealer. A dealer licensed 
under the provisions of this part. 

Licensed importer. An importer li¬ 
censed under the provisions of this 

part. 

Licensed manufacturer. A manufac¬ 
turer licensed under the provisions of 
this part to engage in the business of 
manufacturing explosive materials for 
purposes of sale or distribution or for 
his own use. 

Licensed manufacturer-limited A 
manufacturer licensed under the pro¬ 
visions of this part to engage in the 
business of manufacturing explosive 
materials for his own use and not for 
sale or distribution. 

Licensee. Any importer, manufactur¬ 
er, or dealer licensed under the provi¬ 
sions of this part. 

Manufacturer. Any person engaged 
in the business of manufacturing ex¬ 
plosive materials for purposes of sale 
or distribution or for his own use. 

Manufacturer-limited Any person 
engaged in the business of manufac¬ 
turing explosive materials for his own 
use and not for sale or distribution. 

Permittee. Any user of explosives for 
lawful purpose, who has obtained a 
user permit under the provisions of 
this part. 

Person. Any individual, corporation, 
company, association, firm, partner¬ 
ship, society, or Joint stock company. 
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Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Service Center Director. A director 
of an internal revenue service center. 

State. A State of the United States. 
The term shall include the District of 
Columbia, the Commonwealth of 
Puerto Rico, and the possessions of 
the United States (not including the 
Canal Zone). 

State of residence. The State in 
which an individual regularly resides 
or maintains his home. Temporary so¬ 
journ in a State does not make the 
State of temporary sojourn the State 
of residence. 

U.S.C. The United States Code. 

User-limited permit A user permit 
valid only for a single purchase trans¬ 
action, a new permit being required 
for a subsequent purchase transaction. 

User permit A permit issued to a 
person authorizing him (1) to acquire 
for his own use explosive materials 
from a licensee in a State other than 
the State in which he resides or from 
a foreign country, and (2) to transport 
explosive materials so acquired in in¬ 
terstate or foreign commerce. 

PART 186—GAUGING MANUAL 
Subpart B—Definitions 

§186.11 Meaning of terms. 

When used in this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meanings ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms "in¬ 
cludes” and "including” do not ex¬ 
clude things not enumerated which 
are in the same general class. 

ATF Officer. An officer or employee 
of the Bureau of Alcohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the adminis¬ 
tration or enforcement of this part. 

Bulk conveyance. Any tank car. tank 
truck, tank ship, tank barge, or other 
similar container approved by the Di¬ 
rector, authorized for the conveyance 
of spirits (including denatured spirits) 
in bulk. 

CFR. The Code of Federal Regula¬ 
tions. 

Container. Any receptacle, vessel, or 
form of package, bottle, tank, or pipe¬ 
line used, or capable of use. for hold¬ 
ing, storing, transferring or conveying 
distilled spirits. 

Denatured spirits or denatured alco¬ 
hol Spirits to which denaturants have 
been added pursuant to formulas pre¬ 
scribed in Part 212 of this chapter. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 
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Gallon or wine gallon. The liquid 
measure equivalent to the volume of 
231 cubic inches. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Package. Any cask, barrel, drum, or 
similar container approved under the 
provisions of this chapter. 

Proof. The ethyl alcohol content of a 
liquid at 00 degrees Fahrenheit, stated 
as twice the percent of ethyl alcohol 
by volume. 

Proof gallon. A United States gallon 
of proof spirits, or the alcoholic equiv¬ 
alent thereof. 

Proof spirits. That liquid which con¬ 
tains one-half its volume of ethyl alco¬ 
hol of a specific gravity of seven thou¬ 
sand nine hundred and thirty-nine 
ten-thousandths (0.7939) in vacuum at 
60 degrees Fahrenheit referred to 
water at 60 degrees Fahrenheit as 
unity. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Spirits , spirituous liquor, or distilled 
spirits. That substance known as ethyl 
alcohol, ethanol, or spirits of wine, in¬ 
cluding all dilutions and mixtures 
thereof, from whatever source or by 
whatever process produced, and shall 
include whisky, brandy, rum, gin, and 
vodka, but not denatured spirits unless 
specifically stated. 

Tax gallon. The unit of measure of 
spirits for the imposition of tax under 
section 5001, I.R.C. When spirits are 
100 degrees of proof or more, the tax 
is determined on a proof gallon basis. 
When spirits are less than 100 degrees 
of proof, the tax is determined on a 
wine gallon basis. 

Th is chapter. Chapter I, Title 26, 
CFR. 

U.S.C. The United States Code. 

PART 194—LIQUOR DEALERS 
Subpart B—Definitions 

§194.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meaning ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms "in¬ 
cludes” and "including” do not ex¬ 
clude things not enumerated which 
are in the same general class. 

ATF Officer. An officer or employee 
of the Bureau of Alcohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the adminis¬ 
tration or enforcement of this part. 

Beer. Beer, ale, porter, stout, and 
other similar fermented beverages (in¬ 
cluding sake or similar products) of 
any name or description containing 
one-half of 1 percent or more of alco- 
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hoi by volume, brewed or produced 
from malt, wholly or in part, or from 
any substitute therefor. 

Bonded wine cellar. An establish¬ 
ment qualified under this chapter for 
the production, blending, cellar treat¬ 
ment, storage, bottling, and packaging 
or repackaging of un tax paid wine. 

Brewery . An establishment qualified 
under this chapter for the production 
of beer. 

CFR. The Code of Federal Regula¬ 
tions. 

Dealer. Any person who sells, or 
offers for sale, any distilled spirits, 
wines, or beer. 

Denatured spirits or denatured alco¬ 
hol Spirits to which denaturants have 
been added as prescribed under this 
chapter. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Director of the service center. A di¬ 
rector of an internal revenue service 
center. 

Distilled spirits or spirits. The sub¬ 
stance known as ethyl alcohol, eth¬ 
anol, or spirits of wine, and all dilu¬ 
tions and mixtures thereof, from 
whatever source or by whatever pro¬ 
cess produced, including alcohol, 
whisky, brandy, rum. gin. vodka, cor¬ 
dials, liqueurs, and cocktails (except 
cordials and cocktails containing no al¬ 
coholic liquors other than wine as de¬ 
fined herein). 

Distilled spirits plant An establish¬ 
ment qualified under this chapter for 
the production, bonded storage, recti¬ 
fication, or bottling of distilled spirits. 

District director. A district director 
of internal revenue. 

Fiscal year. The period from July 1 
on one calendar year through June 30 
of the following year. 

Gallon or wine gallon. A United 
States gallon of liquid measure equiv¬ 
alent to the volume of 231 cubic 
inches. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Liquor bottle. A bottle made of glass 
or earthenware, or of other suitable 
material approved by the Director, de¬ 
signed or intended for use as a con¬ 
tainer for distilled spirits for sale for 
beverage purposes 

Liquors. Distilled spirits, wines, or 
beer. 

Liter. A metric unit of capacity 
equal to 1,000 cubic centimeters of al¬ 
coholic beverage, and equivalent to 
33.814 fluid ounces. A liter is divided 
into 1,000 milliliters. Milliliter or milli¬ 
liters may be abbreviated as “ml". 

Person. An individual, a trust, estate, 
partnership, association or other unin¬ 
corporated organization, fiduciary, 
company, or corporation, or the Dis¬ 
trict of Columbia, a State, or a politi¬ 
cal subdivision thereof (including a 
city, county, or other municipality). 
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Place , or place of business. The 
entire office, plant, or area of the busi¬ 
ness in any one location under the 
same proprietorship; and passageways, 
streets, highways, rail crossings, water¬ 
ways, or partitions dividing the prem¬ 
ises shall not be deemed a separation 
for special tax purposes, if the various 
divisions are otherwise contiguous. 

Regional regulatory administator . 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Sale at retail or retail sale. Sale of li¬ 
quors to a person other than a dealer. 

Sale at wholesale or wholesale sale. 
Sale of liquors to a dealer. 

Special tax. The occupational tax 
imposed on a dealer in liquors or a 
dealer in beer. 

Tax year. The period from July 1 of 
one calendar year through June 30 of 
the following year. 

U.S.C. The United States Code. 

Wine. All kinds and types of wine 
(including imitation, substandard, and 
artificial wine, Vermouth and com¬ 
pounds sold as wine) having not in 
excess of 24 percent of alcohol by 
volume. 


PART 195—PRODUCTION OF VIN¬ 
EGAR BY THE VAPORIZING PRO¬ 
CESS 

Subpart B—Definitions 

§ 195.10 Meaning of terms. 

As used in this part, unless the con¬ 
text otherwise requires, terms shall 
have the meanings ascribed in this 
subpart. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Distilled spirits. “Distilled spirits" 
shall mean the substance known as 
ethyl alcohol, ethanol, spirits, or spir¬ 
its of wine, including all dilutions and 
mixtures thereof, from whatever 
source or by whatever process pro¬ 
duced, and includes low wines pro¬ 
duced by the vaporizing process in the 
manufacture of vinegar. 

Distilling materials. “Distilling ma¬ 
terials" shall mean the fermented 
mash of grain, molasses, or other ma¬ 
terials produced for distillation. 

District director. “District director" 
shall mean the district director of in¬ 
ternal revenue. 

Gallon. “Gallon" or “wine gallon" 
shall mean a United States gallon of 
liquid measure equivalent to the 
volume of 231 cubic inches. 

Grain gallon. “Grain gallon" shall 
mean a gallon of vinegar of 100 grain 
strength. 

Grain strength. “Grain strength" is 
a measure of the acetic acid content of 
vinegar, expressed as 10 times the 
grams of acetic acid per 100 ml. 

Including. The term “including" 
shall not be deemed to exclude things 


other than those enumerated which 
are in the same general class. 

Inclusive language. Words in the 
plural form shall include the singular, 
and vice versa, and words in the mas- 
culine gender shall include the femi¬ 
nine, a trust, estate, association, part¬ 
nership, company or corporation. 

I.R.C. “I.R.C." shall mean the Inter¬ 
nal Revenue Code of 1954, as amend¬ 
ed. 

Person, proprietor , vinegar maker. 
“Person," “proprietor," or “vinegar 
maker," shall include natural persons, 
trusts, estates, associations, partner¬ 
ships, companies and corporations. 

Proof. “Proof" shall mean the ethyl 
alcohol content of a liquid at 60 de¬ 
grees Fahrenheit, stated as twice the 
percent of ethyl alcohol by volume. 

Proof gallon. “Proof gallon" shall 
mean the alcoholic equivalent of a 
United States gallon at 60 degrees 
Fahrenheit, containing 50 percent of 
ethyl alcohol by volume. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

U.S.C. “U.S.C." shall mean the 
United States Code. 

Vinegar plant or vinegar factory. 
“Vinegar plant" or “vinegar factory” 
shall mean an establishment qualified 
under this part for the manufacture of 
vinegar by the vaporizing process. 

PART 196—STILLS 
Subpart B—Definitions 

§ 196.5 Meaning of terms. 

As used in this part, unless the con¬ 
text otherwise requires, terms shall 
have the meanings ascribed in this 
subpart. 

Condenser. “Condenser" shall mean 
any apparatus capable of being used 
when connected with a still, for con¬ 
densing or liquefying alcoholic or 
spirituous vapors, but shall not in¬ 
clude condensers to be used with labo¬ 
ratory stills or stills used for distilling 
water or other nonalcoholic materials 
where the cubic capacity of such stills 
is one gallon or less. 

Director. The Director, Bureau of 
Alcohol, Tobacco, and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Director of the service center. “Direc¬ 
tor of the service center" shall mean 
the Director, Internal Revenue Service 
Center, in each of the internal revenue 
regions. 

Distilled spirits or spirits. Distilled 
spirits or spirits shall mean that sub¬ 
stance known as ethyl alcohol, eth¬ 
anol, or spirits of wine, including all 
dilutions and mixtures thereof, from 
whatever source or by whatever pro¬ 
cess produced, and shall include 
whisky, brandy, rum, gin. and vodka. 

Distilling. “Distilling" shall mean 
the distillation of spirits as defined by 
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section 5002(a)(6)(A) I.R.C. Such dis¬ 
tillation shall include: (a) The original 
manufacture of distilled spirits from 
mash, wort, or wash, or any material 
suitable for the production of spirits; 
(b) the redistillation of spirits in the 
course of original manufacture; (c) the 
redistillation of spirits, or products 
containing spirits within the provi¬ 
sions of section 5082, I.R.C.; (d) the 
distillation, redistillation, or recovery 
of spirits or of completely or specially 
denatured spirits, or of articles con¬ 
taining spirits or completely or special¬ 
ly denatured spirits; and (e) the redis¬ 
tillation or recovery of tax-free spirits. 

Distilling apparatus. "Distilling ap¬ 
paratus” shall mean any still or con¬ 
denser defined in this section. 

District director. "District director” 
shall mean a district director of inter¬ 
nal revenue. 

District director of customs. The dis¬ 
trict director of customs at a head¬ 
quarters port of the district (except 
the district of New York, N.Y.), the 
area directors of customs in the dis¬ 
trict of New York, N.Y., and the port 
director at a port not designated as a 
headquarters port. 

Inclusive language. Words in the 
plural form shall include the singular, 
and vice versa, and words in the mas¬ 
culine gender shall include the femi¬ 
nine, associations, partnerships, and 
corporations. 

I.R.C. "I.R.C.” shall mean the Inter¬ 
nal Revenue Code of 1954. 

Person, manufacturer, distiller, user. 
"Person,” "manufacturer,” "distiller,” 
or "user” shall be construed to mean 
and include an individual, a trust, 
estate, partnership, association, com¬ 
pany, or corporation. 

Regional regulatory administrator. 
The principal ATP regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Still "Still” shall mean any appara¬ 
tus capable of being used for separat¬ 
ing alcoholic or spirituous vapors, or 
spirituous solutions, or spirits, from 
spirituous solutions or mixtures, but 
shall not include stills used for labora¬ 
tory purposes or stills used for distill¬ 
ing water or other nonalcoholic mate¬ 
rials where the cubic capacity of such 
stills is one gallon or less. 


PART 197—DRAWBACK ON DIS¬ 
TILLED SPIRITS USED IN MANUFAC¬ 
TURING NONBEVERAGE PROD¬ 
UCTS 

Subpart B—Definitions 

§197.5 Meaning of terms. 

As used in this part, unless the con¬ 
text otherwise requires, terms shall 
have the meaning ascribed in this sub¬ 
part. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
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Department of the Treasury, Wash¬ 
ington. D.C. 

Director of the service center. "Direc¬ 
tor of the service center” shall mean 
the Director, Internal Revenue Service 
Center, in each of the internal revenue 
regions. 

Distilled spirits. Distilled spirits 
shall mean that substance known as 
ethyl alcohol, ethanol, spirits, or spir¬ 
its of wine, including all dilutions and 
mixtures thereof, from whatever 
source or by whatever process pro¬ 
duced. including alcohol, whisky, 
brandy, rum, gin, and vodka, all of 
which are fully taxpaid or tax-deter¬ 
mined at the distilled spirits rate. 

District director. "District director” 
shall mean a district director of inter¬ 
nal revenue. 

Filed. Subject to the provisions of 
§§301.7502 through 301.7503-1 of this 
chapter, a claim for drawback shall be 
deemed to have been "filed” when it is 
delivered to the office of the proper 
assistant regional commissioner, and 
by that office received. 

Intermediate products. "Intermedi¬ 
ate products” shall mean products 
containing distilled spirits which are 
not subject to drawback until used in a 
non beverage product eligible for draw¬ 
back 

I.R.C. "I.R.C.” shall mean the Inter¬ 
nal Revenue Code of 1954. 

Nonbeverage products. "Nonbever¬ 
age products” shall mean medicines, 
medicinal preparations, food products, 
flavors, or flavoring extracts, in the 
manufacture or production of which 
distilled spirits are used under the pro¬ 
visions of sections 5131-5134, I.R.C., 
and this part, and which are unfit for 
use for beverage purposes. 

Regional regulatory administrator. 
The principal ATP regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Time distilled spirits are used. The 
"time” at which distilled spirits shall 
be deemed to have been used is when 
the product contains the ingredients 
called for by an approved formula, or 
formulas prescribed by the United 
States Pharmacopoeia, the National 
Formulary, or the Homeopathic Phar¬ 
macopoeia of the United States, as the 
case may be. 

Total annual withdrawals. The term 
"total annual use” shall mean the 
total quantity of distilled spirits (proof 
gallons), which are used in the manu¬ 
facture or production of nonbeverage 
products during a year. 

U.S.C. "U.S.C.” shall mean the 
United States Code. 

Used. Distilled spirits shall be 
deemed to have been "used” in the 
manufacture of a product under this 
part, when such spirits are either con¬ 
sumed in such manufacture or are in¬ 
corporated in the product: Provided, 
That spirits lost by causes such as 
spillage, leakage, breakage or theft. 
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prior to or during tbe process of man¬ 
ufacture, shall not be deemed to be 
consumed in such manufacture. 

Year. "Year” shall mean the period 
which begins July 1 and ends on the 
following June 30. 


PART 200—RULES OF PRACTICE IN 
PERMIT PROCEEDINGS 
Subpart B—Definitions 

§ 200.5 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meaning ascribed in this subpart. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms "in¬ 
clude” and "including” do not exclude 
things not enumerated which are in 
the same general class. 

Administrative law judge. The 
person appointed pursuant to 5 U.S.C. 
3105, designated to preside over any 
administrative proceedings under this 
part. 

Applicant "Applicant” shall mean 
any person who has filed an initial ap¬ 
plication for a permit under the Feder¬ 
al Alcohol Administration Act or In¬ 
ternal Revenue Code. 

Application. "Application” shall 
mean any application for a permit 
under the Federal Alcohol Administra¬ 
tion Act or Internal Revenue Code. 
The term "initial application” shall 
mean an application for an original 
permit for operations not covered by 
an existing permit. The term "renewal 
application” shall mean an application 
timely filed for the renewal of an ex¬ 
isting permit. 

Attorney for the Government The 
attorney for the Government shall 
mean the attorney in the office of the 
chief counsel (assigned to the National 
or regional office) authorized to repre¬ 
sent the assistant regional commis¬ 
sioner in the proceeding. 

CFR. "CFR” shall mean the Code of 
Federal Regulations. 

Citation. "Citation” shall include 
any notice contemplating the disap¬ 
proval of an application (whether ini¬ 
tial or renewal) oi any order to show 
cause why a permit should not be sus¬ 
pended, revoked or annulled. 

Director. The Director. Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Initial decision. "Initial decision” 
shall mean the decision (order) of the 
assistant regional commissioner in any 
proceeding on an initial application 
for a permit, and the decision of the 
examiner in any proceeding on the 
suspension, revocation or annulment 
of a permit or on the disapproval of a 
renewal application. 

I.R.C. "I.R.C.” shall mean the Inter¬ 
nal Revenue Code. 
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§ 200.16 Other terms. 

Any other term defined in the Fed¬ 
eral Alcohol Administration Act (27 
U.S.C. 201). the Internal Revenue 
Code (26 U.S.C.) or the Administrative 
Procedure Act (6 U.S.C. 1001) where 
used in the regulations in this part 
shall have the meaning assigned to it 
therein. 

Permit (a) Basic permit “Basic 
permit” shall mean the document au¬ 
thorizing the person named therein to 
engage in a designated business or ac¬ 
tivity under the Federal Alcohol Ad¬ 
ministration Act. 

(b) Industrial use permit industrial 
use permit” shall mean a document 
issued pursuant to section 5271(a). 
I.R.C., authorizing a person named 
therein to use distilled spirits free of 
tax, deal in or use specially denatured 
spirits free of tax, or recover specially 
or completely denatured spirits, as de¬ 
scribed therein. 

(c) Operating permit “Operating 

permit” shall mean the document 

issued pursuant to section 5171(b), 

I.R.C., authorizing the person named 
therein to engage in the business de¬ 
scribed therein. 

(d) Tobacco permit “Tobacco 

permit” shall mean the document 

issued pursuant to section 5713(a), 

I.R.C., authorizing the person named 
therein to engage in the business de¬ 
scribed therein. 

(e) Withdrawal permit “Withdrawal 

permit” shall mean the document 

issued pursuant to section 5271(a), 

I.R.C., authorizing the person named 
therein to withdraw tax-free spirits or 
specially denatured spirits, as specified 
therein. 

Permittee. “Permittee” shall mean 
any person holding a basic permit 
under the Federal Alcohol Administra¬ 
tion Act or the Internal Revenue 
Code, as aforesaid. 

Person. “Person” shall mean an indi¬ 
vidual, trust, estate, partnership, asso¬ 
ciation, company, or corporation. 

Recommended decision. “Recom¬ 
mended decision” shall mean the advi¬ 
sory decision of the examiner in any* 
proceeding on an initial application 
for a permit. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Respondent “Respondent” shall 
mean any person holding a permit 
against which an order has been 
issued to show cause why such permit 
should not be suspended, revoked or 
annulled, or against the renewal of 
which a notice of contemplated disap¬ 
proval has been issued. 

U.S.C. “U.S.C.” shall mean the 
United States Code. 


PART 201—DISTILLED SPIRITS PLANTS 
Subpart B—Definitions 

§ 201.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 


RULES AND REGULATIONS 

otherwise distinctly expressed or 
manifestly incompatible with the 
Intent thereof, terms shall have the 
meaning ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms “in¬ 
cludes” and “including” do not ex¬ 
clude things not enumerated which 
are in the same general class. 

Application for registration . The ap¬ 
plication required under 26 U.S.C. 
5171(A). 

Article. A product, containing dena¬ 
tured spirits, which was manufactured 
under Part 211 of this chapter. 

ATF officer. An officer or employee 
of the Bureau of Alcohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the adminis¬ 
tration or enforcement of this part. 

Basic permit The document autho¬ 
rizing the person named therein to 
engage in a designated business or ac¬ 
tivity under the Federal Alcohol Ad¬ 
ministration Act. 

Bonded premises. The premises of a 
distilled spirits plant, or part thereof, 
as described in the application for reg¬ 
istration, on which operations relating 
to the production, storage, denatur- 
ation, or bottling of spirits prior to 
payment or determination of tax are 
authorized to be conducted. 

Bonded warehouse. The part of the 
bonded premises, as described in the 
application for registration, in which 
spirits are authorized to be stored 
after entry for deposit in storage and 
prior to payment or determination of 
the internal revenue tax or withdraw¬ 
al as provided in 26 U.S.C. 5214 OR 
7510. 

Bottler. A proprietor of a distilled 
spirits plant qualified under this part 
to bottle taxpaid spirits or taxpaid 
spirits and wines. 

Bottling in bond. When used in Sub¬ 
part K of this part, the bottling of dis¬ 
tilled spirits under 26 U.S.C. 5233 prior 
to determination of tax. When used in 
Subpart Na of this part, the bottling 
of distilled spirits in accordance with 
the conditions and requirements of 26 
U.S.C. 5233, and under the supervision 
provided for in 26 U.S.C. 5202(g), but 
after determination of tax. When used 
elsewhere in this part, either act of 
bottling defined herein, unless other¬ 
wise specifically provided. 

Bottling-in-bond facilities. The part 
of the bonded premises in which spir¬ 
its are bottled in bond under 26 U.8.C. 
5233, prior to tax determination. 

Bottling premises. The premises of a 
distilled spirits plant, or part thereof, 
as described in the application for reg¬ 
istration, on which operations relating 
to the rectification or bottling of spir¬ 
its or wines on which the tax has been 
paid or determined are authorized to 
be conducted. 

Bulk container. Any approved con¬ 
tainer of five gallons or more. 


Bulk conveyance. A tank car, tank 
truck, tank ship, tank barge, or a com¬ 
partment of any such conveyance, or 
any other container approved by the 
Director for the conveyance of compa¬ 
rable quantities of spirits, including 
denatured spirits. 

Business day. Any day, other than a 
Saturday, Sunday, or a legal holiday. 
(The term legal holiday includes all 
holidays in the District of Columbia 
and statewide holidays in the particu¬ 
lar State in which the claim, report, or 
return, as the case may be, is required 
to be filed, or the act is required to be 
performed.) 

Carrier. Any person, company, cor¬ 
poration, or organization, including a 
proprietor, owner, consignor consign 
ee, or bailee, who transports distilled 
spirits (including denatured spirits) in 
any manner for himself or others. 

CFR. The Code of Federal Regula¬ 
tions. 

Completions. The spirits products 
bottled and cased or otherwise pack¬ 
aged or placed in approved containers 
for removal from the bottling prem¬ 
ises. 

Computation year. The period from 
July 1 of one calendar year through 
June 30 of the following year. 

Container. A receptacle, vessel, or 
form of bottle, can, package, tank, or 
pipeline (where specifically included) 
used or capable of being used to con¬ 
tain, store, transfer, convey, remove, 
or withdraw spirits, including dena¬ 
tured spirits. 

Delegate. Any officer, employee, or 
agency of the Department of the Trea 
sury authorized by the Secretary of 
the Treasury directly, or indirectly by 
one or more redelegations of author¬ 
ity. to perform the function men¬ 
tioned or described in the context. 8 

Denaturant or denaturing material 
Any material authorized under Part 
212 of this chapter for addition to spir¬ 
its in the production of denatured 
spirits. 

Denatured spirits. Spirits to which 
denaturants have been added as pro¬ 
vided in Part 212 of this chapter. 

Denaturing facilities. The facilities 
of the bonded premises in which the 
denaturation of spirits is authorized to 
be conducted. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury. Wash¬ 
ington, D.C. 

Director of the service center. A di¬ 
rector of an internal revenue service 
center. 

Distillery. A distilled spirits plant, or 
part thereof, as described in the appli¬ 
cation for registration, authorized for 
the production of spirits. 

Distilling material Any fermented 
or other alcoholic substance capable 
of, or Intended for use in. the original 
distillation or other original process¬ 
ing of spirits. 
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District director. A district director 
of internal revenue. 

District director of customs. The dis¬ 
trict director of customs at a head¬ 
quarters port of the district (except 
the district of New York, N.Y.); the 
area directors of customs in the dis¬ 
trict of New York, N.Y.; and the port 
director at a port not designated as a 
headquarters port. 

Executed under penalties of perjury. 
Signed with the prescribed declaration 
under the penalties of perjury as pro¬ 
vided on or with respect to the return, 
claim, form, or other document or, 
where no form of declaration is pre¬ 
scribed, with the declaration: “I de¬ 
clare under the penalties of perjury 
that this-(insert type of doc¬ 

ument, such as, statement, report, 
claim, certificate), including the docu¬ 
ments submitted in support thereof, 
has been examined by me and, to the 
best of my knowledge and belief, is 
true, correct, and complete/' 

Export or exportation. A severance 
of goods from the mass of things be¬ 
longing to the United States with the 
intention of uniting them to the mass 
of things belonging to some foreign 
country and shall include shipments 
to any possession of the United States. 
For the purposes of this part, ship¬ 
ments to the Commonwealth of 
Puerto Rico, to the territories of the 
Virgin Islands. American Samoa, and 
Guam, and to the Panama Canal Zone 
shall also be treated as exportations. 

Fermenting material Any material 
which is to be subjected to a process of 
fermentation to produce distilling ma¬ 
terial. 

Fiduciary. A guardian, trustee, ex¬ 
ecutor, administrator, receiver, conser¬ 
vator, or any person acting in any fi¬ 
duciary capacity for any person. 

Fiscal year. The period from July 1 
of one calendar year through June 30 
of the following year. 

Gallon or wine gallon. The liquid 
measure equivalent to the volume of 
231 cubic inches. 

In bond. When used with respect to 
spirits (including denatured spirits) 
refers to such spirits possessed under 
bond to secure the payment of the in¬ 
ternal revenue tax imposed by 26 
U.S.C. 5001(a)(1), and in respect to 
which the tax imposed by such section 
has not been determined as provided 
in this part, and includes such spirits 
on the bonded premises of a distilled 
spirits plant, in transit between such 
premises, in transit from customs cus¬ 
tody to such premises, and such spirits 
withdrawn without payment of tax 
under 26 U.S.C. 5214, and with respect 
to which relief from liability has not 
yet occurred under the provisions of 
26 U.S.C. 5005(e)(2). 

Intermediate product Any product 
manufactured pursuant to an ap¬ 
proved formula not intended for sale 
as such but for use in the manufacture 
of a rectified product. 
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I.R.C. The Internal Revenue Code of 
1954, as amended. 

Liquor bottle. A bottle made of glass 
or earthenware, or of other suitable 
material approved by the Director, de¬ 
signed or intended for use as a con¬ 
tainer for distilled spirits for sale for 
beverage purposes. 

Liter. A metric unit of capacity 
equal to 1,000 cubic centimeters of al¬ 
coholic beverage, and equivalent to 
33.814 fluid ounces. A liter is divided 
into 1,000 milliliters. Milliliter or milli¬ 
liters may be abbrevated as “ml". 

Lot identification. The lot identifi¬ 
cation described in § 201.513a. 

Mash, wort wash. Any fermented 
material capable of, or intended for, 
use as a distilling material. 

Nonindustrial use. As applied to 
spirits, shall have the meaning as¬ 
cribed in 27 CFR Part 2. 

Operating permit The document 
issued pursuant to 26 U.S.C. 5171(b), 
authorizing the person named therein 
to engage in the business or operation 
described therein. 

Package. A cask or barrel or similar 
wooden container, or a drum or similar 
metal container. 

Package identification number. The 
package identification number de¬ 
scribed in § 201.513a. 

Person. An individual, trust, estate, 
partnership, association, company, or 
corporation. 

Plant or distilled spirits plant An 
establishment qualified under this 
part for the production, bonded stor¬ 
age. or bottling of spirits, or for rectifi¬ 
cation, or for any combination of such 
operations. 

Plant number. The number assigned 
to a distilled spirits plant by the assis¬ 
tant regional commissioner, preceded 
by the abbreviation of the State in 
which the plant is located and the let¬ 
ters DSP; for example, “DSP-Md-17". 

Production facilities. The facilities 
of the bonded premises qualified 
under this part for the production of 
spirits. 

Proof. The ethyl alcohol content of a 
liquid at 60 degrees Fahrenheit, stated 
as twice the percent of ethyl alcohol 
by volume. 

Proof of distillation. The composite 
proof of the spirits at the time the 
production gauge is made, or, if the 
spirits had been reduced in proof prior 
to the production gauge, the proof of 
the spirits prior to such reduction, 
unless the spirits are subsequently re¬ 
distilled at a higher proof than the 
proof prior to reduction. 

Proof gallon. A gallon of liquid at 60 
degrees Fahrenheit which contains 50 
percent by volume of ethyl alcohol 
having a specific gravity of 0.7939 at 
60 degrees Fahrenheit referred to 
water at 60 degrees Fahrenheit as 
unity, or the alcoholic equivalent 
thereof. 

Proprietor. The person qualified 
under this part to operate the distilled 
spirits plant. 
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Recovered article. An article contain¬ 
ing specially denatured spirits sal¬ 
vaged without all of its original ingre¬ 
dients, or an article containing com¬ 
pletely denatured alcohol salvaged 
without all of the denaturants for 
completely denatured alcohol, under 
Part 211 of this chapter. 

Rectification. Any act constituting 
engaging in the business of rectifying. 

Rectifier. Every person who rectifies, 
purifies, or refines distilled spirits or 
wines by any process (other than by 
original and continuous distillation, or 
original and continuous processing 
from mash, wort, wash, or any other 
substance, through cor^jtinuous closed 
vessels and pipes, until the production 
thereof is complete), and every person 
who, without rectifying, purifying, or 
refining distilled spirits, shall, by 
mixing such spirits, wine, or other 
liquor with any material, manufacture 
any spurious, imitation, or compound 
liquors for sale, under the name of 
whisky, brandy, rum, gin, wine, spirits, 
cordials, or wine bitters, or any other 
name, shall be regarded as a rectifier, 
and as being engaged in the business 
of rectifying. 

Rectifying facilities. The facilities of 
the bottom premises qualified under 
this part for the rectification of tax- 
paid spirits or wines. 

Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms region. 

Regional regulatory administrator. 
The principal regional official respon¬ 
sible for administering regulations in 
this part. 

Sealed conveyance. A conveyance, se¬ 
cured by Government seals or other 
devices approved by the Director, for 
the transportation of packages of spir¬ 
its in bond. 

Season. The period from January 1 
through June 30 is the spring season 
and the period from July 1 through 
December 31 is the fall season. 

Secretary. The Secretary of the 
Treasury or his delegate. 

Spirits or distilled spirits. That sub¬ 
stance known as ethyl alcohol, eth¬ 
anol, or spirits of wine, including all 
dilutions and mixtures thereof, from 
whatever source or by whatever pro¬ 
cess produced, and shall include, 
whisky, brandy, rum, gin, and vodka, 
but not denatured spirits unless spe¬ 
cifically stated. Effective July 1, 1972. 
for the purposes of the requirements 
of this part relating to liquor bottles, 
labels, and strip stamps, the term 
“spirits” or “distilled spirits" shall not 
include mixtures containing wine, bot¬ 
tled at 48" proof or less, if the mixture 
contains more than 50 percent wine on 
a proof gallon basis. 

Spirits residues. Residues, contain¬ 
ing distilled spirits, or a manufactur¬ 
ing process related to the production 
of an article under Part 211 of this 
chapter. 

Stillage. The residue of distilling ma¬ 
terial after distillation. 
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Tank track, A tank-equipped semi¬ 
trailer. trailer, or truck conforming to 
the requirements of this part. 

Tax-determined or determined. 
When used with respect to the tax on 
any distilled spirits to be withdrawn 
from bond on determination of tax. 
shall mean that all things (other than 
packaging, marking, and stamping in¬ 
cident to removal) required by law and 
this part to be done before such spirits 
may be removed from the bonded 
premises (and culminating in execu¬ 
tion by the internal revenue officer of 
his certificate of tax determination) 
have been completed. When used in 
reference to taxes with respect to rec¬ 
tified products, shall mean that the 
taxable quantity of spirits of wines has 
been established, and the tax payable 
with respect thereto has been calcu¬ 
lated as prescribed in this part. 

Tax gallon. The unit of measure of 
spirits for the imposition of tax under 
26 U.S.C. 5001. When spirits are 100 
degrees of proof or more at the time of 
tax determination, the tax is deter¬ 
mined on a proof gallon basis. When 
spirits are less than 100 degrees of 
proof at the time of tax determina¬ 
tion, the tax is determined on a wine 
gallon basis. 

Taxes on rectified products. The 
taxes imposed by 26 U.S.C. 5021. 5022, 
and 5041 on products manufactured 
on bottling premises. 

Taxpaid. When used with respect to 
distilled spirits, rectified products, or 
wines shall mean that all applicable 
taxes imposed by law in respect of 
such articles have been determined or 
paid as provided by law. 

Taxpaid bottling facilities. The fa¬ 
cilities of the bottling premises quali¬ 
fied under this part for the bottling or 
packaging of taxpaid spirits or taxpaid 
spirits and wines, but not qualified for 
rectification. 

This chapter. Chapter I, Title 26. 
Code of Federal Regulations. 

Transfer in bond. The removal of 
spirits (including denatured spirits) 
from one bonded premises to another 
bonded premises pursuant to this part. 

Unfinished spirits. Spirits in the 
production system prior to production 
gauge. 

U.S.C. The United States Code. 

Wine spirits. As authorized for use 
in wine production by 26 U.S.C. 5373, 
means brandy or wine spirits produced 
in a distilled spirits plant (with or 
without the use of water to facilitate 
extraction and distillation) exclusively 
from (a) fresh or dried fruit, or their 
residues, (b) the wine or wine residues 
therefrom, or (c) special natural wine; 
except that where, in the production 
of natural wine or special natural 
wine, sugar has been used, the wine or 
the residuum thereof may not be used 
if the unfermented sugars therein 
have been refermented. Such wine 
spirits shall not be reduced with water 
from the distillation proof, nor be dis¬ 
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tilled at less than 140 degrees of proof 
(except that commercial brandy aged 
in wood for a period of not less than Z 
years, and barreled at not less than 
100 degrees or proof, shall be deemed 
wine spirits). 


PART 211—DISTRIBUTION AND USE 
OF DENATURED ALCOHOL AND RUM 

Subparf B—Definitions 

} 211.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meanings ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms “in¬ 
cludes" and "including" do not ex¬ 
clude things not enumerated which 
are in the same general class. 

Alcohol Those spirits known as 
ethyl alcohol, ethanol, or spirits of 
wine, from whatever source or by 
whatever process produced; the term 
does not include such spirits as 
whisky, brandy, rum, gin, vodka, or 
products of rectification. 

Article. Any substance or prepara¬ 
tion in the manufacture of which de¬ 
natured spirits are used, including the 
product obtained by further manufac¬ 
ture or by combination with other ma¬ 
terials, if the article subjected to fur¬ 
ther manufacture or combination con¬ 
tained denatured spirits. 

ATF Officer. An officer or employee 
of the Bureau of Alcohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the adminis¬ 
tration or enforcement of this part. 

Bonded dealer. A person who holds 
an industrial use permit to deal in spe¬ 
cially denatured alcohol or specially 
denatured rum for resale to persons 
authorized to purchase or receive spe¬ 
cially denatured alcohol or specially 
denatured rum in accordance with this 
part. 

Bulk conveyance. Any tank car, tank 
truck, tank ship, or tank barge, or a 
compartment of any such conveyance, 
or any other container approved by 
the Director for the conveyance of 
comparable quantities of denatured 
spirits or articles. 

CFR. The Code of Federal Regula¬ 
tions. 

Completely denatured alcohol Those 
spirits known as alcohol, as defined in 
this section, denatured pursuant to 
completely denatured alcohol formu¬ 
las prescribed in Subpart C of Part 212 
of this chapter. 

Delegate. Any officer, employee, or 
agency of the Department of the Trea¬ 
sury authorized by the Secretary of 
the Treasury directly, or indirectly by 
one or more redelegations of author¬ 


ity. to perform the function men¬ 
tioned or described in the context. 

Denaturant. Any one of the materi¬ 
als authorized under the provisions of 
Part 212 of this chapter for addition 
to spirits in the production of dena¬ 
tured spirits. 

Denatured spirits. Alcohol or rum to 
which denaturants have been added as 
provided in Part 212 of this chapter. 

Denaturer. The proprietor of a dis¬ 
tilled spirits plant who denatures alco¬ 
hol or rum pursuant to Part 201 of 
this chapter. 

Director. The Director. Bureau of 
Alcohol. Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington. D.C. 

Distributor. Any person who sells 
completely denatured alcohol, other 
than a proprietor of a distilled spirits 
plant who sells such alcohol at the 
plant premises, and any person who 
sells articles containing completely or 
specially denatured alcohol or special¬ 
ly denatured rum, other than the 
manufacturer thereof, except where 
otherwise specifically restricted in this 
part. 

Executed under penalties of perjury. 
Signed with the prescribed declaration 
under the penalties of perjury as pro¬ 
vided on or with respect to the claim, 
form or other document or. where no 
form of declaration is prescribed, with 
the declaration "I declare under the 
penalties of perjury that this 

- (insert type of document, 

such as statement, report, certificate, 
application, claim, or other document), 
including the documents submitted in 
support thereof, has been examined 
by me and, to the best of my knowl¬ 
edge and belief, is true, correct, and 
complete." 

Fiduciary. A guardian, trustee, ex¬ 
ecutor, administrator, receiver, conser¬ 
vator, or any person acting in any fi¬ 
duciary capacity for any person. 

Gallon. The liquid measure equiv¬ 
alent to the volume of 231 cubic 
inches. 

Industrial use permit. The document 
issued pursuant to section 5271(a), 
I.R.C., authorizing the person named 
therein to deal in or use specially de¬ 
natured alcohol or specially denatured 
rum or to recover denatured alcohol, 
specially denatured rum, or articles, as 
described therein. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Manufacturer or user. A person who 
holds an industrial use permit to use 
specially denatured alcohol or special¬ 
ly denatured rum or to recover com¬ 
pletely or specially denatured alcohol, 
specially denatured rum, or articles. 

Permittee. Any person holding an in¬ 
dustrial use permit authorized under 
this part. 

Person. An individual, trust, estate, 
partnership, association, company, or 
corporation. 

Proof. The ethyl alcohol content of a 
liquid at 60 degrees Fahrenheit, stated 
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as twice the percent of ethyl alcohol 
by volume. 

Proof gallon. A gallon at 60 degrees 
Fahrenheit which contains 50 percent 
by volume of ethyl alcohol having a 
specific gravity of 0.7939 at 60 degrees 
Fahrenheit referred to water at 60 de¬ 
grees Fahrenheit as unity, or the alco¬ 
holic equivalent thereof. 

Proprietary solvents. Solvents con¬ 
taining more than 25 percent of alco¬ 
hol by volume which are manufac¬ 
tured with specially denatured alcohol 
in accordance with proprietary solvent 
formulations as authorized by this 
part. 

Recover. To salvage, after use, spe¬ 
cially denatured spirits, completely de¬ 
natured alcohol without all of its origi¬ 
nal denaturants, or articles containing 
denatured spirits, if (1) such articles 
were made with specially denatured 
spirits and do not contain all of their 
original ingredients or (2) such articles 
were made with completely denatured 
alcohol and do not contain all of the 
original denaturants of the completely 
denatured alcohol. 

Recovered article. An article contain¬ 
ing specially denatured spirits sal¬ 
vaged without all of its original ingre¬ 
dients, or an article containing com¬ 
pletely denatured alcohol salvaged 
without all of the denaturants for 
completely denatured alcohol. 

Recovered denatured alcohol Dena¬ 
tured alcohol (except completely dena¬ 
tured alcohol with all of the original 
denaturants remaining therein) which 
has been recovered. 

Recovered denatured rum. Dena¬ 
tured rum which has been recovered. 

Region. A Bureau of Alcohol, To¬ 
bacco and Firearms Region. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Restoration. Restoring to the origi¬ 
nal state (except that the restored ma¬ 
terial may or may not contain dena¬ 
turants to the same extent as the 
original material) of recovered dena¬ 
tured alcohol, recovered specially de¬ 
natured rum, or recovered articles con¬ 
taining denatured alcohol or specially 
denatured rum. Restoration includes 
bringing the alcohol content of the re¬ 
covered product to 190 degrees of 
proof or more or to not less than the 
original proof if less than 190 degrees. 
Restoration also includes the removal 
of foreign materials by any suitable 
means. 

Rubbing alcohol base. An article 
which, except for the addition of 
water, is manufactured with specially 
denatured alcohol in accordance with 
the formulas for rubbing alcohol pro¬ 
vided in this part. 

Rum Any spirits produced from 
sugar cane products and distilled at 
less than 190* proof in such manner 
that the spirits possess the taste, 
aroma, and characteristics generally 
attributed to rum. 
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Secretary. The Secretary of the 
Treasury or his delegate. 

Special industrial solvents. Solvents 
containing more than 25 percent of al¬ 
cohol by volume which are manufac¬ 
tured with specially denatured alcohol 
in accordance with special industrial 
solvent formulations as authorized by 
this part. 

Specially denatured alcohol Those 
spirits known as alcohol, as defined in 
this section, denatured pursuant to 
the specially denatured alcohol formu¬ 
las authorized under Subpart D of 
Part 212 of this chapter. 

Specially denatured rum Those spir¬ 
its known as rum, as defined in this 
section, denatured pursuant to the 
specially denatured rum formula au¬ 
thorized under Subpart D of Part 212 
of this chapter. 

Spirts or distilled spirits. Alcohol or 
rum as defined in this part. 

Tank truck. A tank-equipped semi¬ 
trailer, trailer, or truck, conforming to 
the requirements of this part. 

This chapter. Chapter I, Title 26, 
Code of Federal Regulations. 

U.S.C. The United States Code. 

Withdrawal permit The document 
issued pursuant to section 5271(a), 
I.R.C., authorizing the person named 
therein to withdraw specially dena¬ 
tured alcohol or specially denatured 
rum, as specified therein, from the 
premises of a distilled spirits plant or 
bonded dealer. 

PART 212—FORMULAS FOR 

DENATURED ALCOHOL AND RUM 
Subpart B—Definitions 

§ 212.5 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meanings ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms “in¬ 
cludes" and “including" do not ex¬ 
clude things not enumerated which 
are in the same general class. 

Alcohol. Those spirits known as 
ethyl alcohol, ethanol, or spirits of 
wine, from whatever source or by 
whatever process produced; the term 
does not include such spirits as 
whisky, brandy, rum, gin, vodka, or 
products of rectification. 

CFR. The Code of Federal Regula¬ 
tions. 

C.D.A. Completely denatured alco¬ 
hol. 

Completely denatured alcohol. Those 
spirits known as alcohol, as defined in 
this section, denatured pursuant to 
completely denatured alcohol formu¬ 
las prescribed in Subpart C of this 
part. 

Denaturant. A material authorized 
in accordance with this part, to be 
added to spirits in order to render 
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such spirits unfit for beverage or inter¬ 
nal human medicinal use. 

Denatured spirits. Alcohol or rum to 
which denaturants have been added as 
provided in this part. 

Director. The Director, Bureau of 
Alcohol. Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Essential oil . Any of the volatile 
odoriferous nature oils found in 
plants, which impart to such plants 
odor, and often other characteristic 
properties; also, imitations of such 
natural oils, and aromatic substances, 
and synthetic oils, which possess the 
denaturing characteristics of such nat¬ 
ural oils. 

Gallon. The liquid measure equiv¬ 
alent to the volume of 231 cubic 
inches. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Manufacturer or user. A person who 
holds an industrial use permit to use 
specially denatured alcohol or special¬ 
ly denatured rum, or to recover com¬ 
pletely or specially denatured alcohol, 
specially denatured rum. or articles 
manufactured with denatured spirits. 

Proof. The ethyl alcohol content of a 
liquid at 60 degrees Fahrenheit, stated 
as twice the percent of ethyl by 
volume. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Rum Any spirits produced from 
sugar cane products and distilled at 
less than 190* proof in such manner 
that the spirits possess the taste, 
aroma, and characteristics generally 
attributed to rum. 

S.D.A. Specially denatured alcohol. 

Specially denatured alcohol Those 
spirits known as alcohol, as defined in 
this section, denatured pursuant to 
the specially denatured alcohol formu¬ 
las authorized under Subpart D of this 
part. 

Specially denatured rum Those spir¬ 
its known as rum as defined in this 
section, denatured pursuant to the 
specially denatured rum formula au¬ 
thorized under Subpart D of this part. 

Spirits or distilled spirits. Alcohol or 
rum as defined in this part. 

PART 213—DISTRIBUTION AND USE 
OF TAX-FREE ALCOHOL 
Subpart B—Definition 

8 213.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meaning ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms “in¬ 
cludes" and “including" do not ex- 
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elude things not enumerated which 
are In the same general class. 

Alcohol Spirits having a proof of 190 
degrees or more when withdrawn from 
bond. Including all subsequent dilu¬ 
tions and mixtures thereof, from 
whatever source or by whatever pro¬ 
cess produced. 

ATF Officer. An officer or employee 
of the Bureau of Aicohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the adminis¬ 
tration or enforcement of this part. 

CFR. The Code of Federal Regula¬ 
tions. 

Delegate. Any officer, employee, or 
agency of the Department of the Trea¬ 
sury authorized by the Secretary of 
the Treasury directly, or indirectly by 
one or more redelegations of author¬ 
ity, to perform the function men¬ 
tioned or described in the context. 

Director. The Director. Bureau of 
Alcohol. Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Executed under penalties of perjury. 
Signed with the prescribed declaration 
under the penalties of perjury as pro¬ 
vided on or with respect to the claim 
form, or other document or, where no 
form of declaration is prescribed, with 
the declaration "I declare under the 
penalltes of perjury that this 

- (insert type of document, 

such as statement, report, certificate, 
application, claim, or other document), 
including the documents submitted in 
support thereof, has been examined 
by me and, to the best of my knowl¬ 
edge and belief, is true, correct, and 
complete.” 

Fiduciary. A guardian, trustee, ex¬ 
ecutor, administrator, receiver, conser¬ 
vator, or any person acting in any fi¬ 
duciary capacity for any person. 

Gallon or wine gallon. The liquid 
measure equivalent to the volume of 
231 cubic inches. 

Industrial use permit The document 
issued pursuant to section 5271(a), 
I.R.C., authorizing the person named 
therein to use tax-free alcohol, as de¬ 
scribed therein. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Permittee. Any person holding an in¬ 
dustrial use permit on Form 1447. 

Person. An individual, trust, estate, 
partnership, association, company, or 
corporation. 

Proof. The ethyl alcohol content of a 
liquid at 60 degrees Fahrenheit, stated 
as twice the percent of ethyl alcohol 
by volume. 

Proof gallon. A gallon at 60 degrees 
Fahrenheit which contains 50 percent 
by volume of ethyl alcohol having a 
specific gravity of 0.7939 at 60 degrees 
Fahrenheit referred to water at 60 de¬ 
grees Fahrenheit as unity, or the alco¬ 
holic equivalent thereof. 

Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
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sponsible for administering regula¬ 
tions in this part. 

Restoration. Restoring to the origi¬ 
nal state of recovered tax-free alcohol, 
including redistillation of the recov¬ 
ered alcohol to 190 degrees or more of 
proof and the removal of foreign ma¬ 
terials by redistillation, filtration, or 
other suitable means. 

Secretary. The Secretary of the 
Treasury or his delegate. 

Spirits or distilled spirits. The sub¬ 
stance known as ethyl alcohol, eth¬ 
anol, or spirits of wine, having a proof 
of 190 degrees or more when with¬ 
drawn from bond, including all subse¬ 
quent dilutions and mixtures thereof, 
from whatever source or by whatever 
process produced. 

This chapter. Chapter I, Title 26, 
Code of Federal Regulations. 

U.S.C. The United States Code. 

Withdrawal permit The document 
issued pursuant to section 5271(a). 
I.R.C., authorizing the person named 
therein to withdraw tax-free alcohol, 
as specified therein, from the premises 
of a distilled spirits plant. 

PART 231—TAXPAID WINE BOTTLING 
HOUSES 

Subpart B—Definitions 

§ 231.10 Meaning of terms. 

As used in this part, except as other¬ 
wise indicated in the context, terms 
shall have the meanings ascribed in 
this subpart. 

Director. The Director, Bureau of 
Alcohol. Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Exception. The definitions in this 
subpart are prescribed pursuant to the 
internal revenue laws governing the 
bottling, packaging and removal of 
taxpaid wine and shall not supersede 
or affect the requirements set forth in 
27 CFR Part 4 relative to the labeling 
of wine under the provisions of the 
Federal Alcohol Administration Act. 

Foreign wine. “Foreign wine” shall 
mean wine produced outside the conti¬ 
nental United States, Alaska and 
Hawaii. 

Gallon or wine gallon. “Gallon” or 
“wine gallon” shall mean the liquid 
measure equivalent to the volume of 
231 cubic inches. 

Including. “Including” shall not be 
deemed to exclude things other than 
those enumerated which are in the 
same general class. 

Inclusive language. Words in the 
plural form shall include the singular 
and vice versa, and words in the mas¬ 
culine gender shall include the femi¬ 
nine, a trust, estate, partnership, asso¬ 
ciation, company, or corporation. 

I.R.C. “I.R.C.” shall mean the Inter¬ 
nal Revenue Code of 1954. 

Package. “Package” shall mean any 
barrel, cask, keg, or similar container, 
or any demijohn (or bottle) of two gal¬ 
lons or more capacity, used to remove 


wine from taxpaid wine bottling 
houses. 

Proprietor. “Proprietor” shall mean 
the operator of a taxpaid wine bottling 
house. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

§ 231.22 Standard wine. 

“Standard wine” shall mean natural 
wine, specially sweetened natural 
wine, special natural wine and stan¬ 
dard agricultural wine produced in ac¬ 
cordance with the provisions of Part 
240 of this chapter. 

§ 231.23 Taxpaid wine. 

“Taxpaid wine” shall mean wine on 
which the tax imposed by section 
5041. I.R.C., has been determined, re¬ 
gardless of whether the tax has actu¬ 
ally been paid or the payment of tax 
has been deferred under section 5061, 
I.R.C. 

§231.24 U.S.C. 

“U.S.C.” shall mean the United 
States Code. 

§ 231.25 United States wine. 

“United States wine” shall mean 
wine produced on bonded wine cellar 
premises in the United States. 

§231.26 Wine. 

“Wine,” when used without qualifi¬ 
cation, means all still wine and in¬ 
cludes vermouth and other special 
(flavored) natural wine. 


PART 240—WINE 
Subpart B—Definitions 

§ 240.10 Meaning of terms. 

As used in this part, except as other¬ 
wise indicated in the context, terms 
shall have the meanings ascribed in 
this subpart. 

Affiliated persons or firms. “Affili¬ 
ated persons or firms” shall mean any 
one or more bonded wine cellar propri¬ 
etors associated as members of the 
same farm cooperative, or any one or 
more bonded wine cellar proprietors 
affiliated within the meaning of sec¬ 
tion 17(a)(5) of the Federal Alcohol 
Administration Act, as amended. 

Agricultural wine. “Agricultural 
wine” shall mean wine made from suit¬ 
able agricultural products other than 
the juice of grapes, berries, or other 
fruits. 

Allied products . “Allied products” 
shall mean commercial fruit products 
and by-products not taxable as wine. 

Amelioration. “Amelioration” shall 
mean the addition to juice or wint 
before during and after fermentation, 
of either water or pure sugar, or a 
combination of water and pure sugar, 
or liquid sugar or invert sugar syrup, 
to adjust the acid content or to devel¬ 
op alcohol by fermentation. 
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Artificially carbonated wine. "Artifi¬ 
cially carbonated wine" shall mean ef¬ 
fervescent wine artificially charged 
with carbon dioxide. 

Bonded wine cellar . "Bonded wine 
cellar" shall mean premises estab¬ 
lished under the provisions of subpart 
C, and shall include premises designat¬ 
ed as "bonded winery." 

Concentrate plant "Concentrate 
plant" shall mean an establishment 
qualified under Part 18 of this chapter 
for the production of volatile fruit- 
flavor concentrates. 

Container. "Container" shall mean 
any case, cask, barrel, keg, pipeline, 
tank, tank truck, railroad tank car, or 
other approved container (except bot¬ 
tles having a capacity of one gallon or 
less) used to remove wine from bonded 
wine cellars. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Director of the service center. "Direc¬ 
tor of the service center" shall mean 
the Director, Internal Revenue Service 
Center, in each of the internal revenue 

regions. 

Distilled spirits plant "Distilled 
spirits plant" shall mean an establish¬ 
ment qualified under Part 201 of this 
chapter for the production, bonded 
storage, or bottling of spirits, or for 
rectification, or for any combination 
of such operations. 

District director. "District director" 
shall mean the district director of in¬ 
ternal revenue. 

Effervescent wine. "Effervescent 
wine" shall mean sparkling wine and 
artifically carbonated wine and shall 
not include still wine as defined in this 

part. 

Executed under penalties of perjury. 
Signed with the prescribed declaration 
under the penalties of perjury as pro¬ 
vided on or with respect to the return, 
claim, form, or other document or, 
where no form of declaration is pre¬ 
scribed, with the declaration: "I de¬ 
clare under the penalties of perjury 
that this-(insert type of doc¬ 

ument such as statement, report, certi¬ 
ficate, application, claim, or other doc¬ 
ument), including the documents sub¬ 
mitted in support thereof, has been 
examined by me and, to the best of my 
knowledge and belief, is true, correct, 
and complete." 

Exception. The definitions in this 
subpart are prescribed pursuant to the 
internal revenue laws governing the 
production and removal of wine, and 
shall not supersede or affect the re¬ 
quirements set forth in 27 CFR Part 4, 
relative to the labeling of wine under 
the provisions of the Federal Alcohol 
Administration Act. 

Fold. "Fold" shall mean the ratio of 
the volume of the fruit mash or juice 
to the volume of the volatile fruit- 
flavor concentrate produced from such 
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fruit mash or Juice; for example, one 
gallon of concentrate of 100-fold 
would be the product from 100 gallons 
of fruit mash or Juice. 

Foreign wine. "Foreign wine" shall 
mean wine produced outside the conti¬ 
nental United States, Alaska, and 
Hawaii. 

Fruit wine. "Fruit wine" shall mean 
wine made from the juice of sound, 
ripe fruit (including berries) other 
than grapes. 

Gallon. "Gallon" or "wine gallon" 
shall mean a United States gallon of 
liquid measure equivalent to the 
volume of 231 cubic inches. 

General bonded area. "General 
bonded area" shall mean the unsegre¬ 
gated portion of the bonded wine 
cellar not set aside and designated for 
a particular use. 

Heavy bodied blending wine. "Heavy 
bodied blending wine" shall mean wine 
made from fruit without added sugar, 
with or without added wine spirits, 
and conforming to the definition of 
natural w T ine in all respects except as 
to maximum total solids content. 

In bond. When used with respect to 
wine spirits, "in bond" means such 
spirits possessed under bond to secure 
the payment of the internal revenue 
tax thereon and in respect to which 
the tax has not been determined as 
provided in this chapter, and includes 
such spirits withdrawn without pay¬ 
ment of tax under section 5214(a)(5), 
I.R.C., and with respect to which relief 
from liability has not yet occurred. 
When used with respect to wine "in 
bond" means wine possessed under 
bond to secure the payment of the in¬ 
ternal revenue tax thereon and in re¬ 
spect to which the tax thereon has not 
been determined as provided in this 
chapter, and includes such wines on 
the bonded premises of a bonded wine 
cellar, in transit to a bonded wine 
cellar, and such wine withdrawn with¬ 
out payment of tax under section 
5362, I.R.C., and with respect to which 
relief from liability has not yet oc¬ 
curred. 

Including. "Including" shall not be 
deemed to exclude things other than 
those enumerated which are in the 
same general class. 

Inclusive language. Words in the 
plural form shall include the singular 
and vice versa, and words in the mas¬ 
culine gender shall include the femi¬ 
nine, a trust, estate, partnership, com¬ 
pany, or corporation. 

Invert sugar syrup. Invert sugar 
syrup shall mean a solution of invert 
sugar which has been prepared by rec¬ 
ognized methods of inversion from 
pure sugar. It shall be a substantially 
colorless solution and contain not less 
than 60 percent sugar by weight (60 
degrees Brix). 

I.R.C, "I.R.C." shall mean the Inter¬ 
nal Revenue Code of 1954. 

Juice. "Juice" (or "must") shall 
mean the unfermented juice of fruit, 
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berries and authorized agricultural 
products, exclusive of pulp, skins, or 
seeds. 

Lees. "Lees" shall mean the settlings 
of wine. 

Liter or litre. "Liter" or "litre" shall 
mean a metric unit of capacity equal 
to 1000 cubic centimeters of alcoholic 
beverage, and equivalent to 33.814 UJS. 
fluid ounces. A liter is subdivided into 
1000 milliliters (ml). 

Liquid sugar. "Liquid sugar" shall 
mean a substantially colorless pure 
sugar and water solution containing 
not less than 60 percent pure sugar by 
weight (60 degrees Brix). 

Person. The term "person" shall 
mean an individual, trust, estate, part¬ 
nership, association, company, or cor¬ 
poration. 

Proof. "Proof" shall mean the ethyl 
alcohol content of a liquid at 60 de¬ 
grees Fahrenheit, stated as twice the 
percent of ethyl alcohol by volume. 

Proof gallon. "Proof gallon" shall 
mean the alcoholic equivalent of a 
United States gallon at 60 degrees 
Fahrenheit, containing 50 percent of 
ethyl alcohol by volume. 

Proprietor. "Proprietor" shall mean 
the operator of a bonded wine cellar, 
and shall include the term "wine¬ 
maker" when the context so requires. 

Pure sugar. "Pure sugar" shall mean 
pure refined sugar, suitable for human 
consumption, having a dextrose equiv¬ 
alent of not less than 95 percent on a 
dry basis, and produced from cane, 
beets, or fruit, or from grain or other 
sources of starch: Provided, That 
invert sugar syrup produced from such 
pure sugar by recognized methods of 
inversion may be used to prepare any 
sugar syrup, or solution of water and 
pure sugar. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Same kind of fruit "Same kind of 
fruit” shall mean, in the case of 
grapes, all of the several species and 
varieties of grapes. In the case of 
fruits other than grapes, this term in¬ 
cludes all of the several species and 
varieties of any given kind: Provided, 
That this shall not preclude a more 
precise identification of the composi¬ 
tion of the product for the purpose of 
its designation. 

Sparkling wine. "Sparkling wine," 
including champagne, shall mean ef¬ 
fervescent wine charged with carbon 
dioxide, resulting from fermentation 
of the wine within a closed container 
or bottle. 

Special natural wine. "Special natu¬ 
ral wine" shall mean a product, such 
as vermouth, made pursuant to an ap¬ 
proved formula in accordance with the 
provisions of section 5386, I.R.C., and 
Subpart S. 

Specially sweetened natural urine. 
"Specially sweetened natural wine" 
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shall mean a product having a total 
solids content in excess of 17 percent 
by weight and an alcohol content of 
not more than 14 percent by volume, 
made in accordance with the provi¬ 
sions of section 5385, I.R.C., and Sub- 
part R of this part. 

Standard agricultural wine. “Stan¬ 
dard agricultural wine” shall mean ag¬ 
ricultural wine made within the limita¬ 
tions of Subpart T. 

Standard wine. “Standard wine” 
shall mean natural wine, specially 
sweetened natural wine, special natu¬ 
ral wine and standard agricultural 
wine, produced in accordance with the 
provisions of sections 5381, 5385, 5386, 
and 5387 of the Internal Revenue 
Code and Suparts P, Q, R, S, and T. 

Still wine. “Still wine” shall mean 
noneffervescent wine, including those 
wines containing carbon dioxide as au¬ 
thorized in §§ 240.531 to 240.534, inclu¬ 
sive. 

Sugar. “Sugar” shall mean pure 
sugar, liquid sugar, and invert sugar 
syrup. 

Taxpaid wine. “Taxpaid wine” shall 
mean wine on which the tax imposed 
by section 5041, I.R.C., has been deter¬ 
mined, regardless of whether the tax 
has actually been paid or the payment 
of tax has been deferred under section 
5061,1.R.C. 

Total solids. “Total solids” shall 
mean the degrees Brix of the dealco- 
holized wine. 

U.S.C. “U.S.C.” shall mean the 
United States Code. 

United States wine. “United States 
Wine” shall mean wine produced on 
bonded wine cellar premises in the 
United States. 

Volatile fruit-flavor concentrate. 
“Volatile fruit-flavor concentrate” 
shall mean any volatile fruit-flavor 
concentrate produced by any process 
which includes evaporations from any 
fruit mash or juice at a concentrate 
plant. 

Wine. “Wine," when used without 
Qualification, includes all still wines, 
champagne and other sparkling wines, 
artificially carbonated wine, and spe¬ 
cial natural wine produced on bonded 
wine cellar premises. 

Wine spirits. “Wine spirits,” as au¬ 
thorized for use in wine production by 
section 5373, I.R.C., means brandy or 
wine spirits produced in a distilled 
spirits plant (with or without the use 
of water to facilitate extraction and 
distillation) exclusively from (a) fresh 
or dried fruit, or their residues, (b) the 
wine or wine residues therefrom, or (c) 
special natural wine; except that 
where, in the production of natural 
wine or special natural wine, sugar has 
been used, the wine or the residuum 
thereof may not be used if the unfer¬ 
mented sugars therein have been re- 
fermented. Such wine spirits shall not 
be reduced with water from the distil¬ 
lation proof, nor be distilled at less 
than 140 degrees of proof (except that 
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commercial brandy aged in wood for a 
period of not less than 2 years, and 
barreled at not less than 100 degrees 
of proof, shall be deemed wine spirits 
for the purpose of this part). 

Withdrawn without payment of tax. 
“Withdrawn free of tax” wherever 
used in this part, except in reference 
to wine withdrawn under section 
5362(c) (7), (8). and (9), I.R.C., shall 
mean “withdrawn without payment of 
tax.” 

PART 245— BEER 
Subpart B—Definitions 

§ 245.5 Meaning of terms. 

When used in this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meanings ascribed in this subpart, as 
follows: 

ATF Officer. An officer or employee 
of the Bureau of Alcohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the adminis¬ 
tration or enforcement of this part. 

Beer. “Beer” shall mean beer, ale, 
porter, stout and other similar fer¬ 
mented beverages (including sake or 
similar products) of any name or de¬ 
scription containing one-half of 1 per¬ 
cent or more of alcohol by volume, 
brewed or produced from malt, wholly 
or in part, or from any substitute 
therefor. 

(68A Stat. 612; 26 U.S.C. 5052.) 

Bottle and bottling. “Bottle” shall 
mean a bottle, can, or similar contain¬ 
er, and “bottling” shall mean the fill¬ 
ing of bottles, cans, and similar con¬ 
tainers. 

Brewer. “Brewer” shall mean every 
person who brews or produces beer for 
sale. 

(68A Stat. 617; 26 U.S.C. 5092.) 

Brewery. “Brewery” shall mean the 
land and buildings described as such in 
the brewer's notice on Form 27-C, 
where beer is to be produced and pack¬ 
aged. 

(72 Stat. 1389, as amended; 26 U.S.C. 5402, 
5411.) 

Brewing. “Brewing” shall mean the 
production of beer for sale. 

Business day. “Business day” shall 
mean the 24-hour cycle of operations 
in effect at the brewery, w'hich, if 
other than the calendar day. is subject 
to the approval of the assistant region¬ 
al commissioner. The business day, 
having been once established, shall be 
applicable to all records and oper¬ 
ations of the brewery, and shall not be 
changed without approval of the assis¬ 
tant regional commissioner. 

Cereal beverage. “Cereal beverage” 
shall mean malt beverage, either fer¬ 
mented or unfermented, which con¬ 
tains, when ready for consumption, 
less than one-half of 1 percent of alco¬ 
hol by volume. 


Delegate. Any officer, employee, or 
agency of the Department of the Trea¬ 
sury authorized by the Secretary of 
the Treasury directly, or indirectly by 
one or more redelgations of authority, 
to perform the function mentioned or 
described in the context. 

Director. The Director. Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Director of the service center. “Direc¬ 
tor of the service center” shall mean 
the director of the internal revenue 
service center in each of the internal 
revenue regions. 

District direcior. “District director’* 
shall mean a district director of inter¬ 
nal revenue. 

Executed under penalties of perjury. 
“Executed under penalties of perjury” 
shall mean signed with the prescribed 
declaration under the penalties of per¬ 
jury as provided on or with respect to 
the return, claim, form, or other docu¬ 
ment or, where no form of declaration 
is prescribed, with the declaration: “I 
declare under the penalties of perjury 
that this - (insert type of docu¬ 

ment such as statement, report, certi¬ 
ficate, application, claim, or other doc¬ 
ument), including the documents sub¬ 
mitted in support thereof, has been 
examined by me and, to the best of my 
knowledge and belief, is true, correct 
and complete.” 

Gallon. “Gallon” shall mean the 
liquid measure containing 231 cubic 
inches. 

(68A Stat. 612; 26 U.S.C. 5052.) 

Includes and including. “Includes” 
and “including” shall not be deemed 
to exclude things other than those 
enumerated which are in the same 
general class. 

Inclusive language. Words in the 
plural form shall include the singular 
and vice versa, and words in the mas¬ 
culine gender shall include the femi¬ 
nine as well as individuals, trust, es¬ 
tates, partnerships, associations, com¬ 
panies, corporations, and other legal 
entities. 

I.R.C. “I.R.C.” shall mean the Inter¬ 
nal Revenue Code of 1954. 

Package and packaging. “Package” 
shall mean a bottle, can, keg, barrel, or 
other original consumer container, 
and “packaging” shall mean the filling 
of any package. 

(72 Stat. 1390, as amended; 26 U.S.C. 5416.) 

Person. “Person” shall mean and in¬ 
clude an individual, a trust, estate, 
partnership, association, company, and 
corporation. 

(68A Stat. 011; 26 U.S.C. 7701.) 

Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional regulatory administrator 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 


FEDERAL REGISTER, VOL 43, NO. 63—FRIDAY, MARCH 31, 197S 






Removed for consumption or sale. 
“Removed for consumption or sale” 
(except when used with respect to beer 
removed without payment of tax as 
authorized by law) shall mean (a) the 
sale and transfer of possession of beer 
for consumption at the brewery or (b) 
any removal of beer from the brewery. 

(72 Stat. 1333, as amended; 26 U.S.C. 6052.) 

Secretary. “Secretary” shall mean 
the Secretary of the Treasury or his 
delegate. 

This chapter. Chapter I. Title 27. 
Code of Federal Regulations. 

U.S.C. “U.S.C.” shall mean the 
United States Code. 


PART 250—LIQUORS AND ARTICLES 
FROM PUERTO RICO AND THE 
VIRGIN ISLANDS 

Subpart B—Definitions 

5 250.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
Intent thereof, terms shall have the 
meaning ascribed in this section. 
Words in the plural form shall include 
the singular and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms “in¬ 
cludes” and “including” do not ex¬ 
clude things not enumerated which 
are in the same general class. 

Article. Any preparation unfit for 
beverage use, made with or containing: 

(1) Wine or beer; 

(2) Distilled spirits or industrial spir¬ 
its; or 

(3) Denatured spirits when such 
preparation is not manufactured 
under the provisions of this sub¬ 
chapter. 

Beer. Beer. ale. porter, stout, and 
other similar fermented beverages (in¬ 
cluding sake or similar products) of 
any name or description containing 
one-half of 1 percent or more of alco¬ 
hol by volume, brewed, or produced 
from malt, wholly or in part, or from 
any substitute therefor. 

Bureau of Alcoholic Beverage Taxes. 
Bureau of Alcoholic Beverage Taxes of 
the Commonwealth of Puerto Rico. 

Business day. Any day, other than a 
Saturday. Sunday, or a legal holiday. 
(The terra legal holiday includes all 
holidays in the District of Columbia 
and all legal holidays in the Common¬ 
wealth of Puerto Rico.) 

Chief, Puerto Rican Operations. The 
primary representative in Puerto Rico 
of the Bureau of Alcohol, Tobacco and 
Firearms. His complete address is: 
Chief, Puerto Rican Operations, 
Bureau of Alcohol, Tobacco and Fire¬ 
arms, Post Office Box 111. Govern¬ 
ment Post Office. San Juan, Puerto 
Rico 00902. 

Customs officer. Any officer of the 
Customs Service or any commissioned. 
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warrant, or petty officer of the Coast 
Guard, or any agent or other person 
authorized by law or designated by the 
Secretary of the Treasury to perform 
any duties of an officer of the Cus¬ 
toms Service. 

Denatured spirits. Industrial spirits 
denatured in accordance with ap¬ 
proved formulas in distilled spirits 
plants established and operated under 
the provisions of this subchapter relat¬ 
ing to the establishment and operation 
of plants qualified to denature spirits 
in the United States, or, in respect of a 
product of the Virgin Islands, shall 
also mean spirits denatured in accor¬ 
dance with approved formulas in 
plants established under the provi¬ 
sions of the Virgin Islands regulations 
and shall include, unless otherwise 
limited, both completely and specially 
denatured spirits. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

Director of the service center. A di¬ 
rector of an internal revenue service 
center. 

Distilled spirits or spirits. That sub¬ 
stance known as ethyl alcohol, eth¬ 
anol. or spirits of wine, including all 
dilutions and mixtures thereof, from 
whatever source or by whatever pro¬ 
cess produced, and shall include 
whisky, brandy, rum, gin, etc., but 
shall not include industrial spirits as 
defined in this part except when used 
in reference to such spirits which 
would be subject to tax if brought into 
the United States. 

District director. A district director 
of internal revenue. 

District director of customs. The dis¬ 
trict director of customs at a head¬ 
quarters port of the district (except 
the district of New York, N.Y.); the 
area directors of customs in the dis¬ 
trict of New York, N.Y.; and the port 
director at a port not designated as a 
headquarters port. 

Executed under penalties of perjury. 
Signed with the prescribed declaration 
under the penalties of perjury as pro¬ 
vided on or with respect to the return, 
claim, form, or other document, or 
where no form of declaration is pre¬ 
scribed, with the declaration: “I de¬ 
clare under the penalties of perjury 
that this - (insert type of docu¬ 

ment, such as statement, report, certi¬ 
ficate, application, claim, or other doc¬ 
ument), including the documents sub¬ 
mitted in support thereof, has been 
examined by me and, to the best of my 
knowledge and belief, is true, correct, 
and complete.” 

Gallon or wine gallon. The liquid 
measure equivalent to the volume of 
231 cubic inches. 

Importer. Any person who imports 
distilled spirits, wines, or beer into the 
United States. 

Industrial spirits. As to products of 
Puerto Rico, distilled spirits produced 
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and warehoused at and withdrawn 
from distilled spirits plants established 
and operated under the provisions of 
this subchapter relating to the estab¬ 
lishment of such plants and the pro¬ 
duction, bonded warehousing, and 
withdrawal from bond of distilled spir¬ 
its in the United States, or as to prod¬ 
ucts of the Virgin Islands, distilled 
spirits produced, warehoused, and 
withdrawn under Virgin Islands regu¬ 
lations. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Liquor bottle. A bottle made of glass 
or earthenware, or of other suitable 
material approved by the Director, Al¬ 
cohol. Tobacco and Firearms Division, 
designed or intended for use as a con¬ 
tainer for distilled spirits for sale for 
beverage purposes. 

Liquors. Industial spirits, distilled 
spirits, liqueurs, cordials and similar 
compounds, wines, and beer or any al¬ 
coholic preparation fit for beverage 
use. 

Officerin-Charge. The principal rev¬ 
enue officer in Puerto Rico charged 
with the duty of collecting internal 
revenue taxes in Puerto Rico, under 
the jurisdiction of the Director of the 
Office of International Operations, In¬ 
ternal Revenue Service, Treasury De¬ 
partment, Washington, D.C. 

Permit A formal written authoriza¬ 
tion of the Secretary of the Treasury 
of Puerto Rico. 

Person. An individual, a trust, an 
estate, a partnership, an association, a 
company, or a corporation. 

Proof gallon. A gallon of liquid at 60 
degrees Fahrenheit which contains 50 
percent by volume of ethyl alcohol 
having a specific gravity of 0.7939 at 
60 degrees Fahrenheit referred to 
water at 60 degrees Fahrenheit as 
unity or the alcoholic equivalent 
thereof. 

Red strip stamp. The stamp pre¬ 
scribed under authority of section 
5205 (a)(2), I.R.C. 

Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Revenue Agent Any duly authorized 
Commonwealth Internal Revenue 
Agent of the Department of the Trea¬ 
sury of Puerto Rico. 

Secretary. The Secretary of the 
Treasury of Puerto Rico. 

Secretary or his delegate. The Secre¬ 
tary or any officer or employee of the 
Department of the Treasury of Puerto 
Rico duly authorized by the Secretary 
to perform the function mentioned or 
described in this part. 

Taxpaid. As used in this part with 
respect to liquors or articles of Puerto 
Rican manufacture, includes liquors or 
articles on which the tax was comput¬ 
ed but with respect to which payment 
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was deferred under the provisions of 
Subpart E of this part. 

United States. The States and the 
District of Columbia. 

U.S.C. The United States Code. 

United States Internal Revenue Ser¬ 
vice office. The United States Internal 
Revenue Service office in Puerto Rico 
operating under the direction of the 
Director of the Office of International 
Operations. Internal Revenue Service, 
Treasury Department, Washington, 
D.C. 

Virgin Islands regulations . Regula¬ 
tions issued or adopted by the Gover¬ 
nor of the Virgin Islands, or his duly 
authorized agents, with the concur¬ 
rence of the Secretary of the Treasury 
of the United States, or his delegate, 
under the provisions of section 5314, 
I.R.C., as amended, and § 250.201a. 

Wine, Still wine, vermouth, or other 
aperitif wine, imitation, substandard, 
or artificial wine, compounds designat¬ 
ed as wine, flavored or sweetened wine, 
champagne or sparkling wine, and ar¬ 
tificially carbonated wine, containing 
not over 24 percent of alcohol by 
volume. 


PART 251—IMPORTATION OF 
DISTILLED SPIRITS, WINES, AND BEER 
Subpart B—Definitions 

§ 251.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meaning ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms “in¬ 
cludes 0 and “including 0 do not ex¬ 
clude things not enumerated which 
are in the same general class. 

ATF Officer. An officer or employee 
of the Bureau of Alcohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the adminis¬ 
tration or enforcement of this part. 

Beer. Beer, ale porter, stout, and 
other similar fermented beverages (in¬ 
cluding sake or similar products) of 
any name of description containing 
one-half of 1 percent or more of alco¬ 
hol by volume, brewed or produced 
from malt, wholly or in part, or from 
any substitute therefor. 

Bonded premises—distilled spirits 
plant. The premises of a distilled spir¬ 
its plant, or part thereof, on which op¬ 
erations relating to the production, 
storage, denaturation, or bottling of 
spirits prior to payment or determina¬ 
tion of tax are authorized to be con¬ 
ducted. 

CFR. The Code of Federal Regula¬ 
tions. 

Class 8 Customs bonded warehouse. 
A class 8 customs bonded warehouse 
established under the provisions of 
Customs Regulations (19 CFR Ch. I). 

Customs officer. Any officer of the 
Customs Service or any commissioned. 
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warrant, or petty officer of the Coast 
Guard, or any agent or other person 
authorized by law or designated by the 
Secretary of the Treasury to perform 
any duties of an officer of the Cus¬ 
toms Service. 

Director. The Director, Bureau of 
Alcohol. Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington. D.C. 

Director of the service center. A di¬ 
rector of an internal revenue service 
center. 

Distilled spirits or spirits. That sub¬ 
stance known as ethyl alcohol, eth¬ 
anol, or spirits of wine, and all mix¬ 
tures or dilutions thereof, from what¬ 
ever source or by whatever process 
produced, including alcohol, whisky, 
brandy, gin, rum, and vodka, but not 
including wine as defined in this sub¬ 
part. 

Distilled spirits plant An establish¬ 
ment qualified under the provisions of 
Part 201 of this chapter for the pro¬ 
duction, bonded storage, or bottling of 
spirits, or for rectification, or for any 
combination of such operations. 

District director. A district director 
of internal revenue. 

District director of customs. The dis¬ 
trict director of customs at a head¬ 
quarters port of the district (except 
the district of New York, N.Y.); the 
area directors, of customs in the dis¬ 
trict of New York, N.Y.; and the port 
director at a port not designated as a 
headquarters port. 

Gallon or wine gallon. The liquid 
measure equivalent to the volume of 
231 cubic inches. 

Importer. Any person who imports 
distilled spirits, wines, or beer into the 
United States. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Liguor bottle. A bottle made of glass 
or earthenware, or of other suitable 
material approved by the Director, Al¬ 
cohol, Tobacco and Firearms Division, 
designed or intended for use as a con¬ 
tainer for distilled spirits for sale for 
beverage purposes. 

Person. An Individual, a trust, an 
estate, a partnership, an association, a 
company, or a corporation. 

Proof. The ethyl alcohol content of a 
liquid at 60 degrees Fahrenheit, stated 
as twice the percent of ethyl alcohol 
by volume. 

Proof gallon. A gallon of liquid at 60 
degrees Fahrenheit which contains 50 
percent by volume of ethyl alcohol 
having a specific gravity of 0.7939 at 
60 degrees Fahrenheit referred to 
water at 60 degrees Fahrenheit as 
unity, or the alcoholic equivalent 
thereof. 

Red strip stamps. The stamps pre¬ 
scribed under authority of section 
5205(a)(2), I.R.C. 

Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 


sponsible for administering regula¬ 
tions in this part. 

United States. “United States” in¬ 
cludes only the States and the District 
of Columbia. 

U.S.C. The United States Code. 

Wine, (a) Still wine, including ver¬ 
mouth or other aperitif wine, artificial 
or imitation wines or compounds sold 
as still wines, champagne or sparkling 
wine, and artificially carbonated wine, 
and (b) flavored or sweetened fortified 
or unfortified wines, by whatever 
name sold or offered for sale, contain¬ 
ing not over 24 percent alcohol by 
volume. 


PART 252—EXPORTATION OF 
LIQUORS 

Subpart B—Definitions 

§ 252.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meaning ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms “in¬ 
cludes” and “including” do not ex¬ 
clude things not enumerated which 
are in the same general class. 

ATF Officer. An officer or employee 
of the Bureau of Alcohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the adminis¬ 
tration or enforcement of this part. 

Beer. Beer, ale, porter, stout, and 
other similar fermented beverages (in¬ 
cluding sake or similar products) of 
any name or description containing 
one-half of 1 percent or more of alco¬ 
hol by volume, brewed or produced 
from malt, wholly or in part, or from 
any substitute therefor. 

Bonded premises—distilled spirits 
plant The premises of a distilled spir¬ 
its plant, or part thereof, on which op¬ 
erations relating to the production, 
storage, denaturation, or bottling of 
spirits prior to payment or determina¬ 
tion of tax are authorized to be con¬ 
ducted. 

Bonded xoine cellar. Premises estab¬ 
lished under Part 240 of this chapter 
for the production, blending, cellar 
treatment, storage, bottling, packag¬ 
ing, or repackaging of untaxpaid wine. 

Brewer. A proprietor of a brewery. 

Brewery. Premises established under 
Part 245 of this chapter for the pro¬ 
duction of beer. 

CFR. The Code of Federal Regula¬ 
tions. 

Container. Any receptacle, vessel, or 
any form of package, bottle, can, tank, 
or pipeline used, or capable of being 
used, for holding, storing, transferring, 
or conveying liquors. 

Customs bonded warehouse. A cus¬ 
toms bonded warehouse, class 2, 3. or 
8, established under the provisions of 
Customs Regulations (19 CFR Ch. I). 
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Customs officer. Any officer of the 
Customs Service or any commissioned, 
warrant, or petty officer of the Coast 
Guard, or any agent or other person 
authorized by law or designated by the 
Secretary of the Treasury to perform 
any duties of an officer of the Cus¬ 
toms Service. 

Delegate. Any officer, employee, or 
agency of the Department of the Trea¬ 
sury authorized by the Secretary of 
the Treasury directly, or indirectly by 
one or more redelegations of author¬ 
ity, to perform the function men¬ 
tioned or described in the context. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, De¬ 
partment of the Treasury. Washing¬ 
ton, D.C. 

District director of customs. The dis¬ 
trict director of customs at a head¬ 
quarters port of the district (except 
the district of New York, N.Y.), the 
area directors of customs in the dis¬ 
trict of New York, N.Y., and the port 
director at a port not designated as a 
headquarters port. 

Distilled spirits or spirits. That sub¬ 
stance known as ethyl alcohol, eth¬ 
anol, or spirits of wine, and all dilu¬ 
tions and mixtures thereof, from 
whatever source or by whatever pro¬ 
cess produced, including whisky, 
brandy, rum, gin, vodka, and products 
of rectification (other than products 
classed as wine), but not denatured 
spirits. 

Distilled spirits plant An establish¬ 
ment qualified under the provisions of 
Part 201 of this chapter for the pro¬ 
duction, bonded storage, or bottling of 
spirits, or for rectification, or for any 
combination of such operations. 

District director. A district director 
of internal revenue. 

Executed under penalties of perjury. 
Signed with the prescribed declaration 
under the penalties of perjury as pro¬ 
vided on or with respect to the return, 
claim, form, or other document or, 
where no form of declaration is pre¬ 
scribed, with the delcaration: 

I declare under the penalties of perjury 

that this-(insert type of document 

such as statement, report, certificate, appli¬ 
cation, claim, or other document), including 
the documents submitted in support there¬ 
of, has been examined by me and, to the 
best of my knowledge and belief, Is true, 
correct, and complete. 

Exportation. A severance of goods 
from the mass of things belonging to 
the United States with the intention 
of uniting them to the mass of things 
belonging to some foreign country and 
shall include shipments to any posses¬ 
sion of the United States. The export 
character of any shipment shall be de¬ 
termined by the intention with which 
it is made, and it assumes an export 
character only when destined for use 
in a foreign country or in a possession 
of the United States. For the purposes 
of this part, shipments to the Com¬ 
monwealth of Puerto Rico, to the ter¬ 


RULES AND REGULATIONS 

ritories of the Virgin Islands, Ameri¬ 
can Samoa and Guam, and to the 
Panama Canal Zone shall also be 
treated as exportations. 

Foreign-trade zone or zone. A for¬ 
eign-trade zone established and oper¬ 
ated pursuant to the Act of June 18, 
1934, as amended. 

Gallon or wine gallon. The liquid 
measure equivalent to the volume of 
231 cubic inches. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Liquor. Distilled spirits, wines, and/ 
or beer. 

Liter. A metric unit of capacity 
equal to 1.000 cubic centimeters of al¬ 
coholic beverage, and equivalent to 
33.814 fluid ounces. A liter is divided 
into 1,000 milliliters. Milliliter or milli¬ 
liters may be abreviated as “ml”. 

Manufacturing bonded warehouse. A 
manufacturing bonded warehouse, 
class six. established under the provi¬ 
sions of Customs Regulations (19 CFR 
Ch. I). 

Package. Any cask, keg, barrel, 
drum, or similar portable container. 

Person. An individual, a trust, an 
estate, a partnership, an association, a 
company, or a corporation. 

Proof. The ethyl alcohol content of a 
liquid at 60 degrees Fahrenheit, stated 
as twice the percent of ethyl alcohol 
by volume. 

Proof gallon. A gallon at 60 degrees 
Fahrenheit which contains 50 percent 
by volume of ethyl alcohol having a 
specific gravity of 0.7939 at 60 degrees 
Fahrenheit referred to water at 60 de¬ 
grees Fahrenheit as unity, or the alco¬ 
holic equivalent thereof. 

Proprietor. The person who operates 
the brewery, distilled spirits plant, 
bonded wine cellar, taxpaid wine bot¬ 
tling house, or manufacturing bonded 
warehouse, as the case may be. re¬ 
ferred to in this part. 

Rectifier. A proprietor of a distilled 
spirits plant qualified under Part 201 
of this chapter to engage in the busi¬ 
ness of rectifying spirits or wines on 
which the tax has been paid or deter¬ 
mined. 

Region, A bureau of Alcohol, To¬ 
bacco and Firearms Region. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Secretary. The Secretary of the 
Treasury or his delegate. 

Specially denatured spirits. Alcohol 
or rum, as defined in Part 212 of this 
chapter, denatured pursuant to the 
formulas authorized in Part 212 for 
specially denatured alcohol or rum. 

Tank truck. A tank-equipped semi¬ 
trailer, trailer, or truck. 

Tax. The distilled spirits tax, the 
rectification tax (including the taxes 
imposed by sections 5022 and 5023, 
I.R.C.), the beer tax, or the applicable 
wine tax, as the case may be, imposed 
by chapter 51,1.R.C. 
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Tax gallon. The unit of measure of 
spirits for the imposition of tax under 
section 5001, I.R.C. When spirits are 
100 degrees of proof or more when 
withdrawn from bond, the tax is deter¬ 
mined on a proof gallon basis. When 
spirits are less than 100 degrees of 
proof when withdrawn from bond, the 
tax is determined on a wine gallon 
basis. 

U.S.C. The United States Code. 

Wine. All kinds and types of wine 
having not in excess of 24 percent of 
alcohol by volume. 

Zone operator. The person to which 
the privilege of establishing, operat¬ 
ing, and maintaining a foreign-trade 
zone has been granted by the Foreign- 
Trade Zones Board created by the Act 
of June 18, 1934, as amended. 

PART 270—MANUFACTURE OF 
CIGARS AND CIGARETTES 
Subpart B—Definitions 

§ 270.11 Meaning of terms. 

When used in this part, and in forms 
prescribed under this part, the follow¬ 
ing terms shall have the meanings 
given in this section, unless the con¬ 
text clearly indicates otherwise. Words 
in the plural form shall include the 
singular, and vice versa, and words in¬ 
dicating the masculine gender shall in¬ 
clude the feminine. The terms “in¬ 
cludes” and “including” do not ex¬ 
clude things not listed which are in 
the same general class. 

Assistant Director (Regulatory En¬ 
forcement). The Assistant Director for 
regulatory enforcement activities in 
the Bureau of Alcohol. Tobacco and 
Firearms, who is responsible to, and 
functions under the direction and su¬ 
pervision of, the Director. 

ATF officer. An officer of the Bureau 
of Alcohol, Tobacco and Firearms 
(ATF) authorized to perform any 
function relating to the administra¬ 
tion or enforcement of this part. 

CFR. The Code of Federal Regula¬ 
tions. 

Cigar. Any roll of tobacco wrapped 
in leaf tobacco or in any substance 
containing tobacco (other than any 
roll of tobacco which is a cigarette 
within the meaning of subparagraph 
(2) of the definition for cigarette.) 

Cigarette. (1) Any roll of tobacco 
wrapped in paper or in any substance 
not containing tobacco, and 

(2) Any roll of tobacco wrapped in 
any substance containing tobacco 
which, because of its appearance, the 
type of tobacco used in the filler, or its 
packaging and labeling, is likely to be 
offered to, or purchased by. consumers 
as a cigarette described in subpara¬ 
graph (1). 

Determined or determination. When 
used with respect to the tax on cigars 
and cigarettes, determined or determi¬ 
nation means that the quantity and 
kind (small cigars, large cigars, small 
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cigarettes, large cigarettes) of cigars 
and cigarettes and wholesale price of 
large cigars to be removed subject to 
tax have been established as pre¬ 
scribed by this part so that the tax 
payable with respect thereto may be 
calculated. 

Director. The Director, Bureau of 
Alcohol. Tobacco and Firearms, Wash¬ 
ington, D.C. 

District Director. A district director 
of internal revenue. 

Export umrehouse. A bonded internal 
revenue warehouse for the storage of 
cigars, cigarettes, and cigarette papers 
and tubes, upon which the internal 
revenue tax has not been paid, for sub¬ 
sequent shipment to a foreign country, 
Puerto Rico, The Virgin Islands, or a 
possession of the United States, or for 
consumption beyond the jurisdiction 
of the internal revenue laws of the 
United States. 

Export warehouse proprietor. Any 
person who operates an export ware¬ 
house. 

Factory. The premises of a manufac¬ 
turer of tobacco products as described 
in his permit issued under Chapter 52, 

m.c. 

In bond. The status of cigars, ciga¬ 
rettes, and cigarette papers and tubes, 
which come within the coverage of a 
bond securing the payment of internal 
revenue taxes imposed by section 5701 
or section 7652, I.R.C., and in respect 
to which such taxes have not been de¬ 
termined as provided by regulations in 
this chapter, including (a) such arti¬ 
cles in a factory, (b) such articles re¬ 
moved, transferred, or released, pursu¬ 
ant to section 5704, I.R.C., and with 
respect to which relief from the tax li¬ 
ability has not occurred, and (c) such 
articles on which the tax has been de¬ 
termined, or with respect to which 
relief from the tax liability has oc¬ 
curred, which have been returned to 
the coverage of a bond. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Large cigarettes. Cigarettes weighing 
more than three pounds per thousand. 

Large cigars. Cigars weighing more 
than three pounds per thousand. 

Manufacturer of tobacco products. 
Any person who manufactures cigars 
or cigarettes, except that such term 
shall not include (a) a person who pro¬ 
duces cigars or cigarettes solely for his 
own personal consumption or use; or 
(b) a proprietor of a customs bonded 
manufacturing warehouse with re¬ 
spect to the operation of such ware¬ 
house. 

Package. The container in which 
cigars or cigarettes are put up by the 
manufacturer and offered for sale or 
delivery to the consumner. 

Permit number. The combination of 
(1) the letters indicating the kind of 
permit, (2) the identifying number, 
and (3) the name or abbreviation of 
the State (or the District of Columbia) 
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in which the factory is located, as as¬ 
signed to the permit by the assistant 
regional commissioner; for example, 
"TP-999-Utah’\ 

Person. An individual, partnership, 
association, company, corporation, 
estate, or trust. 

Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional regulatory administrator. 
The principal regional official respon¬ 
sible for administering regulations in 
this part. 

Removal or remove. The removal of 
cigars or cigarettes from the factory or 
release from customs custody, includ¬ 
ing the smuggling or other unlawful 
importation of such articles into the 
United States. 

Service center director. A director of 
an internal revenue service center. 

Small cigarettes. Cigarettes weighing 
not more than three pounds per thou¬ 
sand. 

Small cigars. Cigars weighing not 
more than three pounds per thousand. 

This chapter. Chapter I, Title 26, 
Code of Federal Regulations. 

Tobacco products. Cigars and ciga¬ 
rettes. The term does not include 
smoking tobacco, chewing tobacco, or 
snuff. 

U.S.C. The United States Code. 

Wholesale price. The manufacturer's 
or importer’s suggested delivered price 
at which the cigars are to be sold to 
retailers, inclusive of the tax imposed 
by 26 U.S.C. chapter 52 or section 
7652, but exclusive of any State or 
local taxes imposed on cigars as a com¬ 
modity, and before any trade, cash, or 
other discounts, or any promotion, ad¬ 
vertising, display, or similar 
allowances. Where the manufacturer’s 
or importer's suggested delivered price 
to retailers is not adequately support¬ 
ed by bona fide arm’s length sales, or 
where the manufacturer or importer 
has no suggested delivered price to re¬ 
tailers, the wholesale price shall be 
the price for which cigars of compara¬ 
ble retail price are sold to retailers in 
the ordinary course of trade as deter¬ 
mined by the Assistant Director (Reg¬ 
ulatory Enforcement), as provided in 
§ 270.22U). 


PART 275—IMPORTATION OF 
CIGARS, CIGARETTES, AND CIGA¬ 
RETTE PAPERS AND TUBES 

Subpart B—Definitions 

§ 275.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, the follow¬ 
ing terms shall have the meanings 
given in this section, unless the con¬ 
text clearly indicates otherwise. Words 
in the plural form shall include the 
singular, and vice versa, and words in¬ 
dicating the masculine gender shall in¬ 
clude the feminine. The terms "in¬ 
cludes” and "including” do not ex¬ 


clude things not listed which are in 
the same general class. 

Assistant Director (Regulatory En¬ 
forcement). The Assistant Director for 
regulatory enforcement activities in 
the Bureau of Alcohol, Tobacco and 
Firearms, who is responsible to, and 
functions under the direction and su¬ 
pervision of, the Director. 

ATF officer. An officer of the Bureau 
of Alcohol, Tobacco and Firearms 
(ATF) authorized to perform any 
function relating to the administra¬ 
tion or enforcement of this part. 

Business day. Any day, other than a 
Saturday, Sunday, or a legal holiday. 
(The term legal holiday includes all 
holidays in the District of Columbia 
and, in the case of bonded manufac¬ 
turers in Puerto Rico, all legal holi¬ 
days in the Commonwealth of Puerto 
Rico.) 

Bonded manufacturer. A manufac¬ 
turer of cigars or cigarettes in Puerto 
Rico who has an approved bond, in ac¬ 
cordance with the provisions of this 
part, authorizing him to defer the pay¬ 
ment in Puerto Rico of the internal 
revenue tax imposed on such products 
by section 7652(a). I.R.C., as provided 
in this part. 

CFR. The Code of Federal Regula 
tions. 

Chief, Puerto Rico Operations. The 
primary representative in Puerto Rico 
of the Bureau of Alcohol, Tobacco and 
Firearms. 

Cigar. Any roll of tobacco wrapped 
in leaf tobacco or in any substance 
containing tobacco (other than any 
roll of tobacco which is a cigarette 
within the meaning of subparagraph 
(2) of the definition for cigarette). 

Cigarette. (1) Any roll of tobacco 
wrapped in paper or in any substance 
not containing tobacco, and 
(2) Any roll of tobacco wrapped In 
any substance containing tobacco 
which, because of its appearance, the 
type of tobacco used in the filler, or its 
packaging and labeling, is likely to be 
offered to, or purchased by, consumers 
as a cigarette described in subpara¬ 
graph (1) of this paragraph. 

Cigarette paper. Paper, or any other 
material except tobacco, prepared for 
use as a cigarette wrapper. 

Cigarette papers. Taxable books or 
sets of cigarette papers, i.e., books or 
sets of cigarette papers containing 
more than 25 papers each. 

Cigarette tube. Cigarette paper made 
into a hollow cylinder for use in 
making cigarettes. 

Computation or computed. When 
used with respect to the tax on cigars 
and cigarettes of Puerto Rican manu¬ 
facture, computation or computed 
shall mean that the bonded manufac¬ 
turer has ascertained the quantity and 
kind (small cigars, large cigars, small 
cigarettes, large cigarettes) of cigars 
and cigarettes and wholesale price of 
large cigars being shipped to the 
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United States; that the payment, in 
Puerto Rico, of the tax on such prod¬ 
ucts is to be deferred under Subpart G 
of this part; that the tax imposed on 
such products by 26 U.S.C. 7652(a) has 
been calculated, that the bonded man¬ 
ufacturer has executed an agreement 
to pay the internal revenue tax which 
will become due with respect to such 
products, as provided in this part; and 
that an ATF officer has verified and 
executed a certification of such calcu¬ 
lation. 

Determined or determination. When 
used with respect to the internal rev¬ 
enue tax on cigars, cigarettes, and 
cigarette papers and tubes, determined 
or determination shall mean that the 
quantity and kind (small cigars, large 
cigars, small cigarettes, large ciga¬ 
rettes) of cigars and cigarettes and 
wholesale price of large cigars, or the 
number of books or sets of cigarette 
papers of each different numerical 
content, or the number of cigarette 
tubes, to be removed subject to inter¬ 
nal revenue tax, has been established 
as prescribed by this part so that the 
internal revenue tax payable with re¬ 
spect thereto may be calculated. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

District director. A district director 
of internal revenue. 

District director of customs. The dis¬ 
trict director of customs at the head¬ 
quarters port of the district (except 
the district of New York, N.Y.); the 
area directors of customs in the dis¬ 
trict of New York, N.Y.; and the port 
director at a port not designated as a 
headquarters port. 

Factory. The premises of a manufac¬ 
turer of cigars, cigarettes, of cigarette 
papers or tubes in which he carries on 
such business. 

Importer. Any person in the United 
States to whom non-tax-paid cigars, 
cigarettes, or cigarette papers or tubes 
manufactured in a foreign country. 
Puerto Rico, the Virgin Islands, or a 
possession of the United States are 
shipped or consigned; any person who 
removes cigars for sale or consumption 
in the United States from a customs 
bonded manufacturing warehouse; and 
any person who smuggles or otherwise 
unlawfully brings cigars, cigarettes, or 
cigarette papers or tubes into the 
United States. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Large cigarettes. Cigarettes weighing 
more than three pounds per thousand. 

Large cigars. Cigars weighing more 
than three pounds per thousand. 

Manufacturer of cigarette papers 
and tubes. Any person who makes up 
cigarette paper into books or sets con¬ 
taining more than 25 papers each, or 
into tubes, except for his own personal 
use or consumption. 

Manufacturer of tobacco products. 
Any person who manufactures cigars 
or cigarettes, except that such term 
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shall not include (a) a person who pro¬ 
duces cigars or cigarettes solely for his 
own personal consumption or use; or 
(b) a proprietor of a customs bonded 
manufacturing warehouse with re¬ 
spect to the operation of such ware¬ 
house. 

Officer-in-Charge. The principal rev¬ 
enue officer in Puerto Rico charged 
with the duty of collecting internal 
revenue taxes, in Puerto Rico, under 
the Jurisdiction of the Director of the 
Office of International Operations, In- 
tenal Revenue Service, Treasury De¬ 
partment, Washington, D.C. 

Package. The container in which 
cigars, cigarettes, or cigarette papers 
or tubes are put up by the manufac¬ 
turer or the importer and offered for 
sale or delivery to the consumer. 

Person. An individual, partnership, 
association, company, corporation, 
estate, or trust. 

Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional regulatory administrator. 
The principal regional official respon¬ 
sible for administering regulations in 
this part. 

Removal or remove. The removal of 
cigars, cigarettes, or cigarette papers 
or tubes from the factory or release 
from customs custody, including the 
smuggling or other unlawful importa¬ 
tion of such articles into the United 
States. 

Small cigarettes. Cigarettes weighing 
not more than three pounds per thou¬ 
sand. 

Small cigars. Cigars weighing not 
more than three pounds per thousand. 

This chapter. Chapter I, Title 27, 
Code of Federal Regulations. 

Tobacco products. Cigars and ciga¬ 
rettes. The term does not include 
smoking tobacco, chewing tobacco, or 
snuff. 

TSUSA. The Tariff Schedules of the 
United States Annotated, as published 
by the United States International 
Trade Commission. 

United States. When used in a geo¬ 
graphical sense shall include only the 
States and the District of Columbia. 

U.S.C. The United States Code. 

Wholesale price. The manufacturer's 
or importer’s suggested delivered price 
at which the cigars are to be sold to 
retailers, inclusive of the tax imposed 
by 26 U.S.C. chapter 52 or section 
7652. but exclusive of any State or 
local taxes imposed on cigars as a com¬ 
modity, and before any trade, cash, or 
other discounts, or any promotion, ad¬ 
vertising, display, or similar al¬ 
lowances. Where the manufacturer’s 
or importer’s suggested delivered price 
to retailers is not adequately support¬ 
ed by bona fide arm's length sales, or 
where the manufacturer or importer 
has no suggested delivered price to re¬ 
tailers, the wholesale price shall be 
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the price for which cigars of compara¬ 
ble retail price are sold to retailers in 
the ordinary course of trade as deter¬ 
mined by the Assistant Director (Reg¬ 
ulatory Enforcement) * under 
§ 275.39(i). 


PART 285—MANUFACTURE OF 
CIGARETTE PAPERS AND TUBES 

Subpart B—Definitions 

§ 285.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, where not 
otherwise distinctly expressed or 
manifestly incompatible with the 
intent thereof, terms shall have the 
meanings ascribed in this section. 
Words in the plural form shall include 
the singular, and vice versa, and words 
importing the masculine gender shall 
include the feminine. The terms “in¬ 
cludes” and “including” do not ex¬ 
clude things not enumerated which 
are in the same general class. 

ATF Officer. An officer or employee 
of the Bureau of Alcohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the adminis¬ 
tration or enforcement of this part. 

Cigarette. (1) Any roll of tobacco 
wrapped in paper or in any substance 
not containing tobacco, and 

(2) Any roll of tobacco wrapped in 
any substance containing tobacco 
which, because of its appearance, the 
type of tobacco used in the filter, or 
its packaging and labeling, is likely to 
be offered to, or purchased by, con¬ 
sumers as a cigarette described in sub- 
paragraph (1) of this paragraph. 

Cigarette paper. Paper, or any other 
material except tobacco, prepared for 
use as a cigarette wrapper. 

Cigarette papers. Taxable books or 
sets of cigarette papers, i.e., books or 
sets of cigarette papers containing 
more than 25 papers each. 

Cigarette tube. Cigarette paper made 
into a hollow cylinder for use in 
making cigarettes. 

Determined or determination. When 
used with respect to the tax on ciga¬ 
rette papers and tubes, shall mean 
that the number of books or sets of 
cigarette papers of each different nu¬ 
merical content or the number of ciga¬ 
rette tubes to be removed subject to 
tax has been established as prescribed 
by this chapter so that the tax pay¬ 
able with respect thereto may be cal¬ 
culated. 

Director. The Director, Bureau of 
Alcohol. Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

District director. A district director 
of internal revenue. 

Export warehouse. A bonded internal 
revenue warehouse for the storage of 
cigars, cigarettes, and cigarette papers 
and tubes upon which the internal 
revenue tax has not been paid, for sub¬ 
sequent shipment to a foreign country, 
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Puerto Rico, the Virgin Islands, or a 
possession of the United States, or for 
consumption beyond the jurisdiction 
of the internal revenue laws of the 
United States. 

Export warehouse proprietor. Any 
person who operates an export ware¬ 
house. 

Factory. The premises of a manufac¬ 
turer of cigarette papers and tubes in 
which he carries on such business. 

In bond. The status of cigarette 
papers and tubes which come within 
the coverage of a bond securing the 
payment of internal revenue taxes im¬ 
posed by section 5701 or section 7652. 
I.R.C.. and in respect to which such 
taxes have not been determined as 
provided by regulations in this chap¬ 
ter. including (a) such articles in a fac¬ 
tory, (h) such articles removed, trans¬ 
ferred, or released, purusant to section 
5704,1.R.C.rand with respect to which 
relief from the tax liability has not oc¬ 
curred, and (c) such articles on which 
the tax has been determined, or with 
respect to which relief from the tax li¬ 
ability has occurred, which have been 
returned to the coverage of a bond. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Manufacturer of cigarette papers 
and tubes. Any person who makes up 
cigarette paper into books or sets con¬ 
taining more than 25 papers each, or 
into tubes, except for his own personal 
use or consumption. 

Manufacturer of tobacco products. 
Any person who manufactures cigars 
or cigarettes, except that such term 
shall not include (a) a person who pro¬ 
duces cigars or cigarettes, solely for 
his own personal consumption or use; 
or (b) a proprietor of a customs 
bonded manufacturing warehouse 
with respect to the operation of such 
warehouse. 

Package. The container in which 
cigarette papers or tubes are put up 
and in which or directly from which, 
such papers or tubes are offered for 
sale or delivery to the consumer. 

Person. An individual, partnership, 
association, company, corporation, 
estate, or trust. 

Region. A bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional regulatory administrator. 
The principal ATF regional official re¬ 
sponsible for administering regula¬ 
tions in this part. 

Removal or remove. The removal of 
cigarette papers or tubes from the fac¬ 
tory or release from customs custody, 
including the smuggling or other un¬ 
lawful importation of such articles 
into the United States. 

Service Center Director. A director 
of an internal revenue service center. 

United States. When used in a geo¬ 
graphical sense shall include only the 
States and the District of Columbia. 

U.S.C. The United States Code. 
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PART 290—EXPORTATION OF 
CIGARS, CIGARETTES, AND CIGA¬ 
RETTE PAPERS AND TUBES, WITH¬ 
OUT PAYMENT OF TAX, OR WITH 
DRAWBACK OF TAX 

Subpart B—Definitions 

§ 290.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, the follow¬ 
ing terms shall have the meanings 
given in this section, unless the con¬ 
text clearly indicates otherwise. Words 
in the plural form shall include the 
singular, and vice versa, and words in¬ 
dicating the masculine gender shall in¬ 
clude the feminine. The terms •‘in¬ 
cludes” and “including” do not ex¬ 
clude things not listed which are in 
the same general class. 

Assistant Director (Regulatory En¬ 
forcement). The Assistant Director for 
regulatory enforcement activities in 
the Bureau of Alcohol, Tobacco and 
Firearms, who is responsible to, and 
functions under the direction and su¬ 
pervision of, the Director. 

ATF officer. An officer of the Bureau 
of Alcohol, Tobacco and Firearms 
(ATF). authorized to perform any 
function relating to the administra¬ 
tion or enforcement of this part. 

Cigar. Any roll of tobacco wTapped 
in leaf tobacco .or in any substance 
containing tobacco (other than any 
roll of tobacco which is a cigarette 
within the definition of “cigarette” 
given in this section). 

Cigarette, (a) Any roll of tobacco 
wrapped in paper or in any substance 
not containing tobacco, and 
(b) Any roll of tobacco wrapped in 
any substance containing tobacco 
which, because of its appearance, the 
type of tobacco used in the filler, or its 
packaging and labeling, is likely to be 
offered to. or purchased by, consumers 
as a cigarette described in paragraph 
(a) of this section. 

Cigarette paper. Paper, or other ma¬ 
terial except tobacco, prepared for use 
as a cigarette wrapper. 

Cigarette papers. Taxable books or 
sets of cigarette papers. 

Cigarette tube. Cigarette paper made 
into a hollow cylinder for use in 
making cigarettes. 

Customs warehouse. A customs 
bonded manufacturing warehouse, 
class 6, where cigars are manufactured 
of imported tobacco. 

Director. The Director, Bureau of 
Alcohol, Tobacco and Firearms, the 
Department of the Treasury, Wash¬ 
ington, D.C. 

District director of customs. The dis¬ 
trict director of customs at a head¬ 
quarters port of the district (except 
the district of New York, N.Y.); the 
area directors of customs in the dis¬ 
trict of New York, N.Y.; and the port 
director at a port not designated as a 
headquarters port. 


Exportation or export A severance 
of cigars, cigarettes, or cigarette 
papers or tubes from the mass of 
things belonging to the United States 
with the intention of uniting them to 
the mass of things belonging to some 
foreign county. For the purposes of 
this part, shipment from the United 
States to Puerto Rico, the Virgin Is¬ 
lands, or a possession of the United 
States, shall be deemed exportation, as 
will the clearance from the United 
States of cigars, cigarettes, and ciga¬ 
rette papers and tubes for consump¬ 
tion beyond the jurisdiction of the in¬ 
ternal revenue laws of the United 
States, i.e., beyond the 3-mile limit or 
international boundary, as the case 
may be. 

Export warehouse. A bonded internal 
revenue warehouse for the storage of 
cigars, cigarettes, and cigarette papers 
and tubes, upon which the internal 
revenue tax has not been paid, for sub¬ 
sequent shipment to a foreign country. 
Puerto Rico, the Virgin Islands, or a 
possession of the United States, or for 
consumption beyond the Jurisdiction 
of the internal revenue laws of the 
United States. 

Export warehouse proprietor. Any 
person who operates an export ware¬ 
house. » 

Factory. The premises of a manufac¬ 
turer of cigars, cigarettes, or cigarette 
papers and tubes in which he carries 
on such business. 

Foreign-trade zone. A foreign-trade 
zone established and operated pursu¬ 
ant to the Act of June 18, 1934, as 
amended. 

In bond. The status of cigars, ciga¬ 
rettes, and cigarette papers and tubes, 
which come within the coverage of a 
bond securing the payment of internal 
revenue taxes imposed by 26 U.S.C. 
5701 or 7652, and in respect to which 
such taxes have not been determined 
as provided by regulations in this 
chapter, including (a) Such articles in 
a factory or an export warehouse, (b) 
Such articles removed, transferred, or 
released, pursuant to 26 U.S.C. 5704, 
and with respect to which relief from 
the tax liability has not occurred, and 
(c) Such articles on which the tax has 
been determined, or with respect to 
which relief from the tax liability has 
occurred, which have been returned to 
the coverage of a bond. 

I.R.C. The Internal Revenue Code of 
1954, as amended. 

Manufacturer of cigarette papers 
and tubes. Any person who makes up 
cigarette paper into books or sets con¬ 
taining more than 25 papers each, or 
into tubes, except for his own personal 
use or consumption. 

Manufacturer of tobacco products. 
Any person who manufactures cigars 
or cigarettes, except that such term 
shall not include (a) A person who 
produces cigars or cigarettes solely for 
his own personal consumption or use; 
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or (b) A proprietor of a customs 
bonded manufacturing warehouse 
with respect to the operation of such 
warehouse. 

Package. The container in which 
cigars, cigarettes, or cigarette papers 
or tubes are put up by the manufac¬ 
turer and offered for sale or delivery 
to the consumer. 

Person. An individual, partnership, 
association, company, corporation, 
estate, or trust. 

Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional regulatory administrator. 
The principal regional official respon¬ 
sible for administering regulations in 
this part. 

Removal or remove. The removal of 
cigars, cigarettes, or cigarette papers 
or tubes from either the factory or the 
export warehouse covered by the bond 
of the manufacturer or proprietor. 

State. “State” shall, for the purposes 
of this part, be construed to include 
the District of Columbia. 

Tobacco products. Cigars and ciga¬ 
rettes. The term does not include 
smoking tobacco, chewing tobacco, or 
snuff. 

United States. “United States” when 
used in a geographical sense shall in¬ 
clude only the States and the District 
of Columbia. 

U.S.C. The United States Code. 

Wholesale price. The manufacturer's 
or importer’s suggested delivered price 
at which the cigars are to be sold to 
retailers, inclusive of the tax imposed 
by 26 U.S.C. chapter 52 or section 7652 
but exclusive of any State or local 
taxes imposed on cigars as a commod¬ 
ity, and before any trade, cash, or 
other discounts, or any promotion, ad¬ 
vertising, display, or similar al¬ 
lowances. Where the manufacturer’s 
or importer's suggested delivered price 
to retailers is not adequately support¬ 
ed by bona fide arm's length sales, or 
where the manufacturer or importer 
has no suggested delivered price to re¬ 
tailers. the wholesale price shall be 
the price for which cigars of compara¬ 
ble retail price are sold to cetailers in 
the ordinary course of trade as deter¬ 
mined by the Assistant Director (Reg¬ 
ulatory Enforcement). 

Zone operator. The person to whom 
the privilege of establishing, operat¬ 
ing, and maintaining a foreign-trade 
zone has been granted by the Foreign- 
Trade Zones Board created by the Act 
of June 18, 1934, as amended. 


PART 295—REMOVAL OF CIGARS, 
CIGARETTES, AND CIGARETTE 
PAPERS AND TUBES, WITHOUT 
PAYMENT OF TAX, FOR USE OF 
THE UNITED STATES 

Subpart B—Definitions 

§295.11 Meaning of terms. 

When used in this part and in forms 
prescribed under this part, the follow¬ 
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ing terms shall have the meanings 
given in this section, unless the con¬ 
text clearly indicates otherwise. Words 
in the plural form shall include the 
singular, and vice versa, and words in¬ 
dicating the masculine gender shall in¬ 
clude the feminine. The terms “in¬ 
cludes” and “including” do not ex¬ 
clude things not listed which are in 
the same general class. 

Armed forces. The Army, Navy (in¬ 
cluding the Marine Corps), Air Force, 
and Coast Guard. 

Assistant Director (Regulatory En¬ 
forcement). The Assistant Director for 
regulatory enforcement activities in 
the Bureau of Alcohol, Tobacco and 
Firearms, who is responsible to, and 
functions under the direction and su¬ 
pervision of, the Director. 

ATF officer. An officer of the Bureau 
on Alcohol, Tobacco and Firearms 
(ATF) authorized to perform any 
function relating to the administra¬ 
tion or enforcement of this part. 

Charge of the United States. A pa¬ 
tient in a hospital or similar institu¬ 
tion, or a Federal prisoner, if the hos¬ 
pital, institution, or prison is operated 
by a Federal agency and the support 
or care of such person results in a 
charge on, or an expense to, the 
United States Government. 

Cigar. Any roll of tobacco wrapped 
in leaf tobacco or in any substance 
containing tobacco (other than any 
roll of tobacco which is a cigarette 
within the meaning of subparagraph 
(2) of the definition for cigarette). 

Cigarette. (1) Any roll of tobacco 
wrapped in paper or in any substance 
not containing tobacco, and 

(2) Any roll of tobacco wrapped in 
any substance containing tobacco 
which, because of its appearance, the 
type of tobacco used in the filler, or its 
packaging and labeling, is likely to be 
offered to, or purchased by, consumers 
as a cigarette described in subpara¬ 
graph (1) of this paragraph. 

Cigarette paper. Paper, or any other 
material except tobacco, prepared for 
use as a cigarette wrapper. 

Cigarette papers. Taxable books or 
sets of cigarette papers, i.e., books or 
sets of cigarette papers containing 
more than 25 papers each. 

Cigarette tube. Cigarette paper made 
into a hollow cylinder for use in 
making cigarettes. 

District director. A district director 
of internal revenue. 

Factory. The premises of a manufac¬ 
turer of cigars, cigarettes, or cigarette 
papers and tubes in which he carries 
on such business. 

Federal agency. A department or 
agency of the United States Govern¬ 
ment, including the American Nation¬ 
al Red Cross, and the UJ5. Soldiers 
Home, Washington, D.C. 

I.R.C. The Internal Revenue Code of 
1954, as Amended. 

Large cigarettes. Cigarettes weighing 
more than three pounds per thousand. 
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Large cigars. Cigars weighing more 
than three pounds per thousand. 

Manufacturer of cigarette papers 
and tubes. Any person who makes up 
cigarette paper into books or sets con¬ 
taining more than 25 papers each, or 
into tubes, except for his own personal 
use or consumption. 

Manufacturer of tobacco products. 
Any person who manufactures cigars 
or cigarettes, except that such term 
shall not include (a) a person who pro¬ 
duces cigars or cigarettes, solely for 
his own personal consumption or use; 
or (b) a proprietor of a customs 
bonded manufacturing warehouse 
with respect to the operation of such 
warehouse. 

Package. The container in which 
cigars, cigarettes, or cigarette papers 
or tubes are put up by the manufac¬ 
turer and offered for sale or delivery 
to the consumer. 

Person. An individual, partnership, 
association, company, corporation, 
estate, or trust. 

Region. A Bureau of Alcohol, Tobac¬ 
co and Firearms Region. 

Regional regulatory administrator. 
The principal regional official respon¬ 
sible for administering regulations in 
this part. 

Removal or remove. The removal of 
cigars, cigarettes, or cigarette papers 
or tubes from the factory. 

Small cigarettes. Cigarettes weighing 
not more than three pounds per thou¬ 
sand. 

Small cigars. Cigars weighing not 
more than three pounds per thousand. 

This chapter. Chapter I, Title 26. 
Code of Federal Regulations. 

Tobacco products. Cigars and ciga¬ 
rettes. The term does not include 
smoking tobacco, chewring tobacco, or 
snuff. 

United States. When used in a geo¬ 
graphical sense shall include only the 
States and the District of Columbia. 

U.S.C. The United States Code. 

Wholesale price. The manufacturer’s 
or importer’s suggested delivered price 
at which the cigars are to be sold to 
retailers, inclusive of the tax imposed 
by 26 U.S.C. chapter 52 or section 
7652, but exclusive of any State or 
local taxes imposed on cigars as a com¬ 
modity, and before any trade, cash, or 
other discounts or any promotion, ad¬ 
vertising, display, or similar 
allowances. Where the manufacturer's 
or importer's suggested delivered price 
to retailers is not adequately support¬ 
ed by bona fide arm's length sales, or 
where the manufacturer or importer 
has no suggested delivered price to re¬ 
tailers, the wholesale price shall be 
the price for which cigars of compara¬ 
ble retail price are sold to retailers in 
the ordinary course of trade as deter¬ 
mined by the Assistant Director (Reg¬ 
ulatory Enforcement). 

FR Doc. 78-8370 Filed 3-30-78; 8:45 am] 
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[4510-23] 

Title 29—Labor 

CHAPTER II—OFFICE OF THE ASSIS¬ 
TANT SECRETARY FOR LABOR- 
MANAGEMENT RELATIONS, DE¬ 
PARTMENT OF LABOR 

PART 215—GUIDELINES, SECTION 
13(c), URBAN MASS TRANSPOR¬ 
TATION ACT OF 1964, AS AMEND¬ 
ED 

Procedures Followed By Secretary For 
Determining That Fair And Equita¬ 
ble Arrangements Have Been 
Made For Protection Of Employees 
Affected By Assistance Under 
Urban Mass Transportation Act. 

AGENCY: Department of Labor. 

ACTION: Pinal Statement of Policy 
and Procedures. 

SUMMARY: The Urban Mass Trans¬ 
portation Act provides, in general, 
that it shall be a condition of any fed¬ 
eral financial assistance by the De¬ 
partment of Transportation to states 
and local public bodies in financing 
mass transportation systems, that fair 
and equitable arrangements must be 
made, as determined by the Secretary 
of Labor, to protect the interests of 
employees affected by assistance. In 
conjunction with the Secretary of 
Labor’s role in making such determi¬ 
nations, we are adding Part 215 to pro¬ 
vide information concerning the De¬ 
partment of Labor’s administrative 
procedure in processing applications 
for assistance under the Urban Mass 
Transportation Act, and certification 
by the Secretary of Labor of accept¬ 
able protective arrangements. 

EFFECTIVE DATE: This part be¬ 
comes effective May 1, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Lary F. Yud, Division of Employee 
Protections. Labor-Management Ser¬ 
vices Administration, U.S. Depart¬ 
ment of Labor, Room N-5641, 200 
Constitution Avenue NW.. Washing¬ 
ton. D.C. 20210; phone number 202- 
523-6495. 

SUPPLEMENTARY INFORMATION: 
On January 18, 1977 there was pub¬ 
lished in the Federal Register (42 FR 
3319) a notice of proposed guidelines 
with an amendment to 29 CFR Chap¬ 
ter II by adding a new Part 215. Cor¬ 
rections to the proposed guidelines 
were published on January 25. 1977 
(42 FR 4492). All comments on the 
proposed guidelines were given due 
consideration. 
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Discussion of Major Comments 

During the review of the comments 
received, certain key issues emerged 
and the decisions thereon and modifi¬ 
cations, if any, to the proposed guide¬ 
lines were as follows: 

Definitions 

A number of respondents recom¬ 
mended that definitions of such terms 
as “employees’' be included in the 
guidelines. The purpose of the guide¬ 
lines is to provide information con¬ 
cerning the Department of Labor's 
procedures in processing UMTA appli¬ 
cations for employee protection pur¬ 
poses. As such, the Department has 
avoided to the extent possible includ¬ 
ing substantive provisions. 

DOL Referral Procedure 

A number of comments addressed 
the Department’s practice of referring 
applications to the international of¬ 
fices of unions representing affected 
employees in individual project situa¬ 
tions. It was proposed that the guide¬ 
lines provide for referral of applica¬ 
tions to local unions. It 1s a common 
practice of labor organizations in the 
transit industry to provide for central¬ 
ized handling of employee protection 
arrangements at the international 
union level or by organizations which 
are affiliations of unions. Too, the 
constitutions of some unions require 
international approval of agreements. 
The Department of Labor believes 
that coordination of employee protec¬ 
tion arrangements through interna¬ 
tional unions and affiliations of such 
unions greatly facilitates the orderly 
and expeditious processing of UMTA 
applications. No change has been 
made from the proposed version in the 
final guidelines. 

Protective Arrangements When 

State Law Prohibits Bargaining 

Questions were raised concerning 
the effect of the procedure requiring 
the “negotiation" of protective ar¬ 
rangements in states where bargaining 
is prohibited for public employees. A 
number of respondents stated that 
under existing state law, they are 
unable to “bargain” protective terms 
and conditions and thus they feel they 
may be unable legally to comply with 
our guidelines. Although only a small 
number of applicants fall into this sit¬ 
uation, we recognize potential conflict 
here. Special procedures have been 
followed in the past in these cases, 
such as the joint development of 
terms and conditions by the parties 
which are then incorporated into a 
resolution adopted by the appropriate 
public body. The intent of our guide¬ 
lines is not to foreclose resort to such 
special procedures where they are nec¬ 
essary to satisfy the Federal statute in 
a manner that does not violate State 


or local law. A new paragraph has 
been added to § 215.3 to accommodate 
this practice. 

Time Limits On Negotiations 

The single provision which received 
the most comments was § 215.3(d), 
dealing with the setting of time limita¬ 
tions on negotiations by the Secretary 
of Labor. Comments received from ap¬ 
plicants stressed the need to establish 
certain fixed time limits by which cer¬ 
tification action would be final. Com¬ 
ments from union organizations 
stressed the strangulation such time 
limits would place on the negotiating 
process. The Department of Labor rec¬ 
ognizes that the negotiation of em¬ 
ployee protective arrangements can 
seem interminable if there is no effec¬ 
tive procedure pressing for their con¬ 
clusion or alternative action by the 
Secretary of Labor. At the same time, 
we are very fearful that a fixed time 
limit automatically applicable to every 
case would constrict negotiations and 
replace a procedure which emphasizes 
voluntary action by the parties with 
one dominated by government decision 
making. This becomes all the more 
troublesome with the realization that 
the establishment of fixed time limits 
would require the accompanying adop¬ 
tion of formal review standards which 
would delve into such questions as 
whether the parties had made a “good 
faith" attempt to reach an agreement 
during the time alloted. Upon review, 
and in the face of such concerns and 
all available evidence we have conclud¬ 
ed that fixed time limits should not be 
adopted. The record of recent case 
handling does not support the need 
for a drastic change in current proce¬ 
dures. Therefore. § 215.3(d) of the 
guidelines as proposed has been rew¬ 
ritten. 

As rewritten, § 215.3(d) provides for 
the establishment of time schedules in 
appropriate cases. Under this proce¬ 
dure, the Department of Labor will so¬ 
licit from‘the Department of Trans¬ 
portation, at the time individual grant 
applications are referred for certifica¬ 
tion, information concerning the an¬ 
ticipated funding approval date for 
the subject project. As part of its ini¬ 
tial review of an application, the De¬ 
partment of Labor will determine 
whether a time schedule should be es¬ 
tablished for the processing of the ap¬ 
plication for employee protective ar¬ 
rangement certification purposes. In 
situations where no action on a project 
is predictable by the Department of 
Transportation, it is expected that no 
specific time schedule will be set. How¬ 
ever, when the Department of Trans¬ 
portation advises that it seeks to ap¬ 
prove a project by a certain date and 
absent special circumstances, the De¬ 
partment of Labor will establish a 
time schedule which to the extent pos¬ 
sible conforms to the projected grant 
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approval date. That time schedule will 
be Included in the Department of 
Labor's referral letters to the parties 
or subsequent written communica¬ 
tions. The parties will thereby be 
placed on notice of the Department of 
Labor’s target date for the certifica¬ 
tion of the project. Prior to that date 
the Department of Labor will contact 
the parties to determine what progress 
is being made and u determine if the 
Department should become actively 
involved in the negotiations. 

The time schedule will be continual¬ 
ly subject to review and modification 
based on exigencies that arise during 
the processing. The parties can expect 
that the negotiating process must be 
pursued .expeditiously and in good 
faith. If progress toward an agreement 
becomes stalled or Irreconcilable issues 
are confronted, the Department of 
Labor will incorporate into the time 
schedule dates by which the Secretary 
of Labor will take alternative action* 
including action to certify or to deny 
certification of the application. 

Section 215.3(f) has been rewritten 
to make it consistent with § 215.3(d) as 
rewritten. 

Amendatory Applications 

The section of the proposed guide¬ 
lines dealing with the processing of 
amendatory applications has been re¬ 
tained without modification. A 
number of comments were addressed 
to this section, including one which 
would have provided interested parties 
the opportunity to object to the Secre¬ 
tary of Labor's decision prior to Its 
final implementation. We believe that 
our experience enables us to make the 
determinations called for in this sec¬ 
tion without review prior to issuance. 
The great majority of such cases in¬ 
volve straight-forward factors for 
review such as cost-overruns resulting 
from bids higher than anticipated. To 
open up such determinations to out¬ 
side review is unnecessary and cumber¬ 
some. As we do now, all parties will be 
notified that we have made these deci¬ 
sions and furnished with copies there¬ 
of and the relevant material upon 
which those decisions were based. 

Certifications of Recurring 
Operating Grants 

In addition to the section of the 
guidelines on time limits, the section 
entitled "Recertifications based on ex¬ 
isting agreements" received a great 
deal of attention in the comments. 
The purpose of this section as original¬ 
ly drafted was to provide some stabil¬ 
ity and longevity to protective ar¬ 
rangements developed for projects 
which were recurring in nature. Cer¬ 
tain categories of such projects were 
listed and the proposed procedure 
would have had the Secretary of 
Labor reapply protective arrange¬ 
ments which existed in each category 


unless it was determined that other 
action was more appropriate. A 
number of comments received raised 
questions about the specific categories 
of recurring grants set forth in the 
proposed guidelines. The existence of 
a "normal equipment replacement or 
maintenance cycle" was questioned. 
During our review it became obvious 
that the categorization of projects into 
easily usable groups was fraught with 
difficulty and conflict. 

In an effort to determine the neces¬ 
sity for this proposed procedure, the 
Department of Labor has reviewed all 
certification activity for the twelve- 
month period, January through De¬ 
cember, 1977. During that period of 
time, the Department of Labor issued 
748 certification actions. Ninety-nine 
of those certifications involved non¬ 
union situations, where the Depart¬ 
ment sets forth in its letter of certifi¬ 
cation all protective terms and condi¬ 
tions that will apply. Another 147 
cases involved situations where, after 
review, the Department on its own ini¬ 
tiative determined that a previous cer¬ 
tification could be applied to revised 
or amendatory applications. Another 
222 actions involved utilization of the 
so-called model agreement for operat¬ 
ing assistance grants. Of the remain¬ 
ing 280 certification actions, 172 were 
based on the voluntary agreement of 
involved parties to apply the terms 
and conditions of previously developed 
protective agreements to new projects 
(referred to as "piggybacking"). That 
leaves 108 cases, less than 15 percent, 
in which new agreements were devel¬ 
oped. Included in these cases were 
many specialized projects, including 
some involving paratransit and cases 
under the Section 17 grant program. 

Further in comments directed to the 
recurring grant section, a number of 
respondents recommended inclusion of 
operating assistance grants as a recur¬ 
ring grant category. Such grants are 
obviously recurring and further consti¬ 
tute a special case because of the exis¬ 
tence of the so-called model agree¬ 
ment for application to operating as¬ 
sistance grants. Moreover, the model 
agreement has served as the basis for 
some 450 certification actions on oper¬ 
ating assistance applications over the 
24 month period from January, 1976 
through December, 1977. In view of 
the statistics cited above and the com¬ 
ments. which provide no support for 
any major change in current proce¬ 
dures, and the many very valid ques¬ 
tions of interpretation raised about 
the recurring grant categories in the 
proposed guidelines, this section has 
been rewritten. As rewritten, the spe¬ 
cific categories of recurring grants 
have been deleted as well as the provi¬ 
sion allowing for "other categories to 
be determined by the Secretary" and 
the special procedure adopted has 
been limited to general purpose oper¬ 
ating assistance grants. 


Negative Declaration 

Four respondents recommended 
adoption of the so-called "negative 
declaration" procedure for general 
purpose operating assistance grants. 
Under this proposal, the applicant 
would merely warrant that the project 
would have no adverse Impact on em¬ 
ployees. This would be in lieu of spe¬ 
cific protective terms and conditions. 
A savings clause would be included in 
the event of unanticipated effects. 
The Department cf Labor has previ¬ 
ously reviewed this proposed proce¬ 
dure in detail and in its view it is con¬ 
trary to the statute. 

Accordingly, 29 CFR Chapter II is 
amended by adding a new Part 215 to 
read as follows: 

Sec. 

215.1 Purpose. 

215.2 General. 

215.3 Employees Represented by a Labor 
Organization. 

215.4 Employees Not Represented by a 
Labor Organization. 

215.5 Processing of Amandatory Applica¬ 
tions. 

215.6 Recurring Operating Grants and the 
Model Agreement. 

215.7 Department of Labor contract. 

Authority: Secretary’s Order No. 11-72, 
May 12, 1972. 

§215.1 Purpose. 

(a) The purpose of these guidelines 
is to provide information concerning 
the Department of Labor’s administra¬ 
tive procedures in processing applica¬ 
tions for assistance under the Urban 
Mass Transportation Act of 1964, as 
amended (hereinafter "the Act"). 

(b) Section 13(c) of the Act reads as 
follows: 

It shall be a condition of any assistance 
under section 3 of this Act that fair and 
equitable arrangements are made, as deter¬ 
mined by the Secretary of Labor, to protect 
the interests of employees affected by such 
assistance. Such protective arrangements 
shall include, without being limited to. such 
provisions as may be necessary for (1) the 
preservation of rights, privileges, and bene¬ 
fits (including continuation of pension 
rights and benefits) under existing collec¬ 
tive bargaining agreements or otherwise; <2) 
the continuation of coUective bargaining 
rights; (3) the protection of individual em¬ 
ployees against a worsening of their posi¬ 
tions with respect to their employment; (4) 
assurances of employment to employees of 
acquired mass transportation systems and 
priority of reemployment of employees ter¬ 
minated or laid off; and (5) paid training or 
retraining programs. Such arrangements 
shall include provisions protecting individ¬ 
ual employees against a worsening of their 
positions with respect to their employment 
which shall in no event provide benefits less 
than those established pursuant to section 
5(2Xf) of the Act of February 4, 1887 (24 
8tat. 379), as amended. The contract for the 
granting of any such assistance shall specify 
the terms and conditions of the protective 
arrangements. 
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$215.2 General. 

Upon receipt of copies of applica¬ 
tions for Federal assistance subject to 
section 13(c), together with a request 
for the certification of employee pro¬ 
tective arrangements from the Depart¬ 
ment of Transportation, the Depart¬ 
ment of Labor will process those appli¬ 
cations, which may be in either pre¬ 
liminary or final form. To facilitate 
review, the section of the application 
dealing with labor and relocation 
should estimate the effects on mass 
transportation employees of urban 
mass transportation carriers of the 
contemplated Federal assistance in¬ 
cluding possible impact of the assis¬ 
tance upon existing collective bargain¬ 
ing agreements, employment rights, 
privileges and benefits (including pen¬ 
sions) and the continuation of collec¬ 
tive bargaining rights. The application 
should identify the labor organization, 
if any, representing employees of 
urban mass transit carriers in the area 
of the proposed project and describe 
what steps, if any. have been taken to 
develop the required employee protec¬ 
tions. 

$215.3 Employees represented by a labor 
organization. 

(a) (1) If affected employees are rep¬ 
resented by a labor organization it is 
expected that protective arrangements 
shall be the product of negotiation, 
pursuant to these guidelines. 

(2) In instances where states or po¬ 
litical subdivisions are subject to legal 
restrictions on bargaining with em¬ 
ployee organizations, the Department 
of Labor will utilize special procedures 
to satisfy the Federal statute in a 
manner which does not contravene 
state or local law. For example, em¬ 
ployee protective terms and condi¬ 
tions, acceptable to both employee and 
applicant representatives, may be in¬ 
corporated into a resolution adopted 
by the involved local government. 

(b) Upon receipt of an application 
involving affected employees repre¬ 
sented by a labor organization, the De¬ 
partment of Labor will refer a copy of 
the application to that organization 
and notify the applicant of referral. 

(c) Following referral and notifica¬ 
tion under paragraph (b) of this sec¬ 
tion, and subject to the exceptions de¬ 
fined in §§ 215.5 and 215.6, parties will 
be expected to engage in good faith ef¬ 
forts to reach mutually acceptable 
protective arrangements through ne¬ 
gotiation. 

(d) As part of the Department of 
Labor’s review of an application, a 
time schedule for case processing will 
be established by the Department of 
Labor where appropriate. Absent spe¬ 
cial circumstances, the time schedule 
will be established in cases where 
funding approval is anticipated and 
will, to the extent possible, conform to 
the Department of Transportation’s 
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projected time frame for funding. In 
situations where no action on a project 
by a specific time is predictable by the 
Department of Transportation, it is 
expected that no time schedule will be 
set by the Department of Labor. Any 
time schedule established by the De¬ 
partment of Labor will be specified in 
its referral letters under § 215.3(b) or 
subsequent written communications to 
the parties. The parties are thereby 
placed on notice of the Department’s 
target date for the certification of the 
project. It is expected that negotia¬ 
tions will be pursued expeditiously and 
in good faith. The Secretary will moni¬ 
tor progress of negotiations and in 
cases where negotiations break down 
or irreconcilable issues are present, 
the Department will incorporate into 
the time schedule dates by which the 
Secretary will take alternative action. 

(e) The Secretary of Labor will 
review negotiated protective arrange¬ 
ments. If an arrangement meets the 
requirements of section 13(c), the Sec¬ 
retary will so certify to the Urban 
Mass Transportation Administrator. If 
the arrangement is not in conformity 
with the provisions of section 13(c), 
the Secretary may grant parties addi¬ 
tional time to negotiate a satisfactory 
agreement, or he may set forth the 
provisions of the protective arrange¬ 
ment himself. 

(f) If during the processing of an ap¬ 
plication the Secretary finds that the 
parties are unable to reach agreement, 
he will review the positions of the par¬ 
ties to determine appropriate action. 
Such action may include the Secre¬ 
tary’s determination of the terms and 
conditions upon which he will base his 
certification or his refusal to certify 
for specified reasons. 

i 

$215.4 Employees not represented by a 
labor organization. 

(a) The certification made by the 
Secretary will afford the same level of 
protection to those employees who are 
not represented by labor organiza¬ 
tions. 

(b) If there is no labor organization 
representing employees, the Secretary 
will set forth the protective terms and 
conditions in his letter of certification. 

$ 215.5 Processing of amendatory applica¬ 
tions. 

When an application is supplemen¬ 
tal to or revises or amends in immate¬ 
rial respects an application for which 
the Department of Labor has already 
certified that fair and equitable ar¬ 
rangements have been made to protect 
the interests of mass transit employ¬ 
ees affected by the subject project, 
and absent unusual circumstances, the 
Department of Labor will on its own 
initiative apply to the supplemental or 
other amendatory application the 
same terms and conditions as were cer¬ 
tified for the subject project as origi¬ 


nally constituted. The Department of 
Labor’s processing of these applica¬ 
tions will be expedited. 

$215.6 Recurring Operating Grants and 
the Model Agreement 

(a) In instances where the Depart¬ 
ment of Labor receives general pur¬ 
poses operating assistance grant appli¬ 
cations and the parties have previous¬ 
ly endorsed the Model 13(c) agreement 
(referred to also as the “National 
Agreement”), the Department will 
serve notice to the subject parties that 
it will certify the project on the basis 
of the Model Agreement unless in¬ 
formed within two weeks from the is¬ 
suance of our letter of notice that spe¬ 
cial circumstances are presented by 
the project which require changes in 
the Model Agreement or supplemental 
arrangements as applied to the par¬ 
ticular project involved. In the event 
the Secretary determines that changes 
in the Model Agreement or supple¬ 
mental arrangements are required, the 
Secretary will direct the parties to ne¬ 
gotiate such arrangements in accor¬ 
dance with the case processing proce¬ 
dure described in $ 215.3 hereof. If the 
Secretary determines that no special 
circumstances exist, he will so advise 
the parties and certify the project on 
the basis of the Model Agreement. 

(b) The Model (or National) Agree¬ 
ment mentioned in paragraph (a) of 
this section refers to the agreement 
executed on July 23, 1975 by represen¬ 
tatives of the American Public Transit 
Association and the Amalgamated 
Transit Union and Transport Workers 
Union of America and on July 31,1975 
by representatives of the Railway 
Labor Executives* Association. Broth¬ 
erhood of Locomotive Engineers, 
Brotherhood of Railway and Airline 
Clerks and International Association 
of Machinists and Aerospace Workers. 
The agreement is intended to serve as 
a ready-made employee protective ar¬ 
rangement for adoption by local par¬ 
ties in specific operating assistance 
project situations. The Secretary has 
determined that this agreement pro¬ 
vides fair and equitable arrangements 
to protect the interests of employees 
in general purpose operating assis¬ 
tance project situations and meets the 
requirements of Section 13(c). 

$ 215.7 Department of Labor contact 

Questions concerning the subject 
matter covered by these guidelines 
should be addressed to the Division of 
Employee Protections, Labor-Manage¬ 
ment Services Administration, U.S. 
Department of Labor. Room N-5641, 
200 Constitution Avenue NW. f Wash¬ 
ington, D.C. 20210; phone number 202- 
523-6495. (Secretary’s Order No. 11-72, 
May 12. 1972.) 
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Signed at Washington. D.C., this 
28th day of March. 1978. 

Francis X. Burkhardt. 
Assistant Secretary for Labor- 
Management Relations. 
[FR Doc. 78-8560 FUed 3-30-78; 8:45 ami 


[4510-26] 

CHAPTER XVII—OCCUPATIONAL 
SAFETY AND HEALTH ADMINIS¬ 
TRATION, DEPARTMENT OF LABOR 

PART 1910—OCCUPATIONAL SAFETY 
AND HEALTH STANDARDS 

Occupational Exposure to Benzene: 
Corrections 

AGENCY: The Occupational Safety 
and Health Administration. Depart¬ 
ment of Labor. 

ACTION: Final rule; corrections. 

SUMMARY: This notice announces 
corrections to the permanent benzene 
standard which appeared in the Feder¬ 
al Register on February 10, 1978 (43 
FR 5918). 

EFFECTIVE DATE: March 31, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Gail Brinkerhoff, Office of Com¬ 
pliance Programs, OSHA, Third 
Street and Constitution Avenue 
NW.. Room N3112, Washington. 
D.C., 20210, telephone 202-523-8034. 

SUPPLEMENTAL INFORMATION: 
On February 10, 1978, an occupational 
safety and health standard for expo¬ 
sure to benzene, with an accompany¬ 
ing explanation, was published in the 
Federal Register (43 FR 5918), as 29 
CFR 1910.1028. There were a number 
of typographical errors and inadver¬ 
tent omissions in that document. It is, 
therefore, necessary that the benzene 
document be corrected as indicated 
below. 

One of the more significant correc¬ 
tions is in the monitoring provisions of 
paragraph (e) of § 1910.1028. The pre¬ 
amble, which contains a statement of 
the reasons for monitoring require¬ 
ments, explains (43 FR 5952) that re- 
determination of employee exposure 
must also take place after the cleanup 
of spills and the repair of leaks, rup¬ 
tures or other breakdowns in order to 
ensure that proper corrective mea¬ 
sures have been taken and employee 
exposures are not significantly in¬ 
creased. The language of the standard 
inadvertently allowed employers to re¬ 
determine exposures in such instances 
before repairs are made or before 
cleanup of spills and leaks. According¬ 
ly. OSHA has corrected the language 
of the additional monitoring provision 
(paragraph (e)(4) to make clear that 
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the redetermination of employee expo¬ 
sures in such instances is to be con¬ 
ducted after cleanup or repairs. 

A correction of the preamble has 
been made to clarify OSHA’s intent to 
exclude from the coverage of the ben¬ 
zene standard solid mixtures contain¬ 
ing benzene. The preamble inadver¬ 
tently stated (43 FR 5945) that the 
standard applies to solids which con¬ 
tain benzene. The only benzene mix¬ 
tures referred to in the definition of 
benzene §1910.1028 (b)) are liquid 
mixtures. Thus the standard covers 
the solid form of benzene only when 
such solid is pure benzene. 

Accordingly, FR Doc. 78-3417 is cor¬ 
rected as follows: 

1. On page 5918. second column, first 
line "z" is corrected to "Z". 

2. On page 5918, second column, the 
nineteenth line, "(c)” is corrected to 
"(d)". 

3. On page 5918, third column, the 
eighth line of footnote 1 is corrected 
to read: "The designations "PC" and 
"PH" refer to posthearing". 

4. On page 5919, second column, 
third full paragraph, second line, 
"Emergeny" is corrected to "Emergen¬ 
cy". 

5. On page 5922, first column, second 
paragraph, the third line is corrected 
to read "in 1910 (PC 6). He observed a 
significant". 

6. On page 5922, second column, the 
fifth line is corrected to add "in 1939" 
after the word "co-workers". 

7. On page 5923, second column, first 
line, "commenting" is corrected to 
"commented". 

8. On page 5923, second column, first 
full paragraph, the parenthesis in the 
fifth line is corrected to read: "(Dow/ 
Ott-Ex. 154)". 

9. On page 5924, third column, the 
tenth line, the word "on" is deleted. 

10. On page 5924, third column, 
third full paragraph, the fourth line, 
"toxicity" is corrected to "depression". 

11. On page 5924, third column, fifth 
full paragraph, the fifth and sixth 
lines are corrected to read "blood 
tests, with up to 25 years w*ork experi¬ 
ence for some and there has been". 

12. On page 5925, first column, first 
full paragraph, the ninth line is cor¬ 
rected to delete "Tr. pp. 360-361". 

13. On page 5925, first column, first 
full paragraph, the fourteenth line is 
corrected to add a period after the 
word "count", and the fifteenth line is 
corrected to read: "And it has been re¬ 
ported that Volkova observed a defi¬ 
nite lowering of leukocyte phagocytic 
activity together with an increased 
morbidity". 

14. On page 5925. second column, 
the heading "IV. Leukemia" is correct¬ 
ed to read "3. Leukemia”. 

15. On page 5925, second column, 
fifth line from the bottom "myelord" 
is corrected to "myeloid". 

16. On page 5926, second column, 
first full paragraph, the sixth line is 


13561 

corrected to read "P.C. 33, pp. 50-51). 
However, Aksoy has". 

17. On page 5926. second column, 
first full paragraph, second line from 
bottom, “vig" is corrected to "Vig". 

18. On page 5926, second and third 
columns, the sentence beginning on 
the last line of the second column and 
reading "Due to the rarity of erythro- 
leukemia Vigliani noted that the 20 or 
more cases attributable to benzene re¬ 
ported in the literature seem to be sig¬ 
nificant (Ex. 2-49))" is corrected by 
enclosing that sentence in parenthesis. 

19. On page 5927, second column, 
fourth line from bottom, "employes" 
is corrected to "employees". 

20. On page 5927, third column, 

third line, the parenthesis is corrected 
to read "(0, 10.6, 20 ppm)". 

21. On page 5927 third column, 

second full paragraph, fourteenth line, 
"20 percent" is corrected to "25 per¬ 
cent". 

22. On page 5928, second column, 
first full paragraph, the parenthesis in 
the fifth line is corrected to read 
"(OTT, Ex. 154, p. 9)". 

23. On page 5928, third column, 

third line from the bottom, 37" is 
corrected to read "2-37". 

24. On page 5929, first column, 

eighth line from the bottom, "ML" is 
corrected to read "CML". 

25. On page 5929, third column, six¬ 
teenth line, "aplastia" is corrected to 
"aplasia". 

26. On page 5930, first column, third 
paragraph, the fifteenth line is cor¬ 
rected to add after the word "poison¬ 
ing" the following: "and no new cases 
of leukemia in the rotorgravure indus¬ 
try". 

27. On page 5930, second column 
second full paragraph, the twelfth 
line, the citation "(Ex 217-152)" is cor¬ 
rected to read "(Ex 2B-252)". 

28. On page 5930, third column, first 
line, "c" is corrected to "C". 

29. On page 5931, first column, 
second full paragraph, the third line is 
corrected to add "of" following "pro¬ 
duction". 

30. On page 5931, second column, 
the fifth and sixth lines, the phrase 
"in the United States" is moved to the 
eleventh line and placed after the 
word "incidence", 

31. On page 5931, second column, 
thirteenth line from bottom, "leuke¬ 
mia" is changed to "leukaemia". 

32. On page 5931, second column, 
twelfth line from bottom, "34-5" is 
corrected to "39-5". 

33. On page 5931, second column, 
sixth line from bottom is corrected to 
read, "leukemogenic action of benzene 
in man • • • (Ex. 2-49,". 

34. On page 5931, second column, 
second line from bottom is corrected 
to read, "dence that benzene causes 
leukemia in". 

35. On page 5931, second column, 
the twenty-second and twenty-third 
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lines are corrected to place a period 
after “leukemia” in line 22, and to 
delete the rest of line 22 and the 
whole of line 23. 

36. On page 5931, third column, first 
complete paragraph, the eighth and 
ninth lines (the first two lines of the 
quote from Eckardt) are corrected to 
read as follows. 

“[tlhe accumulation of cases of leu¬ 
kemia following benzene exposure 
leads to the inevitable conclusion”. 

37. On page 5932, second column, 
twenty-seventh line, the citation “Ex. 
43.B, p.” is corrected to read “Ex. 43. 
B, p. 125”. 

38. On page 5932, third column, 
fourteenth line from the bottom, the 
citation “217-129” is corrected to read 
“2B-129”. 

39. On page 5933, second column, 
item (3), tenth line, “exed” is correct¬ 
ed to read “exhibited”. 

40. On page 5935, first column, 
fourth full paragraph, ninth line, the 
citation “592-595” is corrected to read 
“569-595”. 

41. On page 5936, first column, the 
seventh line is corrected to read 
“ployees test results to a hematologist. 
Where emer-”. 

42. On page 5936, first column, the 
thirteenth line is corrected to read 
“ties then the employee’s test results 
must be exam-”. 

43. On page 5936, first column, the 
twenty-fifth line is corrected to add 
after the word “and” the following: 
“their test results.” 

44. On page 5936, second column, 
second full paragraph, first line, 
“normal” is corrected to read “nomi¬ 
nal”. 

45. On page 5936, third column, first 
full paragraph, the fifth line is cor¬ 
rected to read “I, p. 419; Ex. 115A-9, 
Table D.” 

46. On page 5936, third column, first 
full paragraph, the sixth line is cor¬ 
rected by deleting the word “number”. 

47. On page 5936, third column, first 
full paragraph, the parenthesis in the 
twenty-second line is corrected to read 
“(API, P.C. 33, p. 5>.” 

48. On page 5936, third column, first 
full paragraph, the parenthesis in the 
twenty-fifth and twenty-sixth lines is 
corrected to read “(API, P.C. 33, p. 8- 
9).” 

49. On page 5937, second column, 
the parenthesis in the sixteenth line is 
corrected to read “(AISI. P.C. 36, p. 
95).” 

50. On page 5937, second column, „ 
thirty-fifth line, “P.I. statement” is 
corrected to read “P.C. 36, pp. 87-88”. 

51. On page 5937, third column, the 
eleventh line is corrected by inserting 
“is” following the word “it”. 

52. On page 5937, third column, 
second full paragraph, the thirteenth 
and fourteenth lines are corrected to 
read “and the permissible exposure 
limit, with exposure of all other work¬ 
ers being below”. 


53. On page 5937, third column, 
third line from the bottom, the paren¬ 
thesis is deleted. 

54. On page 5938. second column, 
second full paragraph, the eleventh 
line is corrected to read “unloading of 
benzene exceeds the permissible ex-”. 

55. On page 5939, second column, 
fourth full paragraph, the fourth line 
is corrected by inserting “Ex. 115 A.9” 
after “Scarbrough”. 

56. On page 5939, second column, 
fourth full paragraph, the fifth line is 
corrected by inserting “Ex 115 A.5” 
after “Henderson”. 

57. On page 5940, first column, the 
eighth line from the bottom is correct¬ 
ed by inserting “Ex. 115 A.9” after 
“Scarbrough”. 

58. On page 5940, first column, the 
seventh line from the bottom is cor¬ 
rected by inserting “Ex. 115 A.5” after 
“Henderson”. 

59. On page 5940, second column, 
first full paragraph, the fourth line is 
corrected by inserting “Ex. 115 A.5” 
after “Henderson”. 

60. On page 5940, third column, first 
full paragraph, the twentieth line is 
corrected to read as follows: “cates 
that the number of cancers and other 
non-malignant diseases of the blood- 
forming organs may be appre-”. 

61. On page 5940, third column, 

second full paragraph, the eighth line 
is corrected by deleting “API brief” 
and inserting “P.C. 33”. 

62. On page 5940, third column, 

second full paragraph, the ninth line 
is corrected by deleting “AISI brief” 
and inserting “P.C. 36”. 

63. On page 5942, third column, 

third full paragraph, the first and 

second lines are corrected to read “the 
final standard applies to bulk terminal 
operations but excludes expo-”. 

64. On page 5943, first column, the 
third line is corrected by adding “Ex. 
115 A.2” following the word “state¬ 
ment”. 

65. On page 5943, first column, first 
full paragraph, the ninth line is cor¬ 
rected by adding “Ex. 115 A. 10” after 
“Sexton”. 

66. On page 5945, third column, 

third full paragraph, the first sentence 
is deleted and the following is substi¬ 
tuted: “OSHA has, as suggested, by 
some participants (Com. 46), not ap¬ 
plied the standard to solids which con¬ 
tain benzene. Thus the referenece to 
solids in the definition of benzene ap¬ 
plies to pure solid benzene and not to 
solids which contain benzene. 

67. On page 5946, third column, 

second line from bottom, the word 
“leukemogenic” is corrected to “leu- 
kaemogenic”. 

68. On page 5947, first column, 

twelfth line Is corrected to read 
“Group stated, • • • [Oln account of 
the proven”. 

69. On page 5947, first column, third 
full paragraph, fifth line, the word 


“lowest” is corrected to read “as low 

as”. 

70. On page 5947, first column, third 
full paragraph, twenty fourth line 
insert parenthesis after the word, 
“man”. 

71. On page 5948, second column, 
third full paragraph, the second line is 
corrected to read “to benzene in labo¬ 
ratories vary between 0.1 ppm and”. 

72. On page 5950, third column, first 
full paragraph, seventh line, the pa¬ 
renthesis is corrected to read “(Ex. 6- 
50, p. 3; Ex. 6-60, r. 7).” 

73. On page 5950, third column, the 
second full paragraph, the tenth line. 
“Appendix A, II, E” is corrected to 
read “Appendix B. IV, A.” 

74. On page 5951, first column, third 
line “MCA brief” is corrected to read 
“P.C. 35”. 

75. On page 5951, third column, 
eighteenth line, “P.C. 31” is corrected 
to read “P.C. 34”. 

76. On page 5952, third column, sev¬ 
enth line, the word “below” is correct¬ 
ed to read “above”. 

76(a.) On page 5953, third column, 
third full paragraph, fifteenth line, 
“erythemia” is corrected to “eryth¬ 
ema”. 

77. On page 5955, third column, first 
full paragraph is corrected by adding 
below subparagraph (g) the following: 
“(h) platelets count”. 

78. On page 5956, first column, last 
paragraph, the first line, “DOC” is 
corrected to read “Dow”. 

79. On page 5956, third column, line 
22, the word “imployee” is corrected to 
read “employee”. 

80. On page 5957, first column, 
second full paragraph, twelfth line, 
“10 ppm” is corrected to read “7 to 9 
ppm”. 

81. On page 5957, third column, first 
full paragraph, third line, “occupa- 
tonal” is corrected to “occupational”. 

82. On page 5958, third column, 
tenth and eleventh and twelfth lines, 
the citation is corrected to read “(Dow 
Venable statement; Ex. 154, p. 3; Tr. 
3192; Tr. 2963-3056).” 

83. On page 5959, third column, the 
fifth line is corrected by Inserting 
“(Com. 50) ft after “zene”. 

84. On page 5959, third column, the 
twenty first line is corrected by insert¬ 
ing “(Ex. 136, p. 9)”after “chloride”. 

85. On page 5960, third column, 
third full paragraph, the heading “Re¬ 
cords: paragraph (i)” is corrected to 
read “Records: paragraph ( ). ” 

86. On page 5961. second column, 
second full paragraph, ninth line, the 
word “at” is deleted. 

87. On page 5962, first column, the 
twenty-eighth line is corrected to read 
“ployees* right to access.” 

88. On page 5962, second column, 
second full paragraph, the third line is 
corrected to read “notification of regu¬ 
lated area requirements upon em-”. 
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§ 1910.19 [Corrected! 

89. On page 5963, third column, 

5 1910.19, in the amendatory language 
in item 1 and in the regulatory text 
the paragraph “(c)” designation is cor¬ 
rected to read “(d)”. 

§1910.1000 [Corrected] 

90. On page 5963, third column, item 
3 of the amendments is corrected to 
read as follows: 

“Table Z-2 of § 1910.1000 is amended 
by adding a footnote 1 following the 
words ‘Benzene (Z 37.40-1969)’ and by 
adding the following below Table Z-2: 

‘“Occupational exposures to benzene are 
subject to the requirements of § 1910.1028 
except as specifically exempted by 
§1910.1028 (a)(2). Exposures exempted by 
§ 1910.1028 (a)(2) are covered by this 
§ 1910.1000.“ 

91. On page 5963. third column, the 
footnote at the bottom of the page is 
deleted. 

§1910.1028 [Corrected] 

92. On page 5964, second column, 
§ 1910.1028(e)(lXii), third line, “could” 
is corrected to “would”. 

93. On page 5964, third column, first 
full paragraph, § 1910.1028(e)(3)(ii), 
first line is corrected to read (ii) Mea¬ 
surements at or above the action ”. 

94. On page 5964, third column, first 
full paragraph. § 1910.1028<e)(3)(ii), 
third line is corrected to read “ployee 
exposure to be at or in excess of the”. 

95. On page 5964, third column. 
§ 1910.1028(e)(4) is corrected to read as 
follows: 

“(4) Additional monitoring . (i) 
Whenever there has been a produc¬ 
tion, process, personnel or control 
change which may result in new or ad¬ 
ditional exposure to benzene or when¬ 
ever the employer has any other 
reason to suspect a change which may 
result in new or additional exposures 
to benzene, the employer shall repeat 
the monitoring which is required by 
paragraph (e)(2Xi) of this section. 

(ii) Whenever spills, leaks, ruptures 
or other breakdowns occur, the em¬ 
ployer shall repeat the monitoring 
which is required by paragraph 
(e)(2Xi) after cleanup of the spill or 
repair of the leak, rupture or other 
breakdown.” 

96. On page 5965, second column, 
§ 1910.1028(g)(4)(H). fourth line, 
“NIOSH” is corrected to read ”the Na¬ 
tional Institute for Occupational 
Safety and Health”. 

97. On page 5965, third column, 
§1910.1028(0(3X1), second line, “ap¬ 
pendixes” is corrected to read “appen¬ 
dices”. 

98. On page 5966, first column. 
§1910.1028(0(5X0, the third line is 
corrected to read “covered under para¬ 
graph (0(2) of”. 

99. On page 5966, first column, 
§1910.1028(0(6), the words ”75 mg/ 
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ml” in the ninth and twelfth lines are 
corrected to read ”75 mg phenol/ L of 
urine”. 

100. On page 5966, second column, 
§ 1910.1028(i)(7)(i)(cf) is corrected to 
read: “(d) the white cell count is below 
4,200 or above 10.000/mm *. 

101. On page 5966, second column. 
§ 1910.1028(i)(7Xi)(e) is corrected by 
changing in the second line ”140 x 
10®” to 140 x 10 *” and by changing in 
the third line ”440 x 10®” to 440 x 
10 ®”. 

102. On page 5967, first column, 
§ 1910.1028(l)(3Xiv), the fifth line is 
amended to read “tion and copying to 
the employee or former employee or 
to a physician or”. 

§ 1910.1028(n) Appendices. [Corrected] 

103. On page 5967, second column. 
Appendix A, II. A, the first line is cor¬ 
rected by deleting the word “the”. 

104. On page 5968. first column, Ap¬ 
pendix B, I, A, 1. the parenthesis in 
the third and fourth line is corrected 
to read ”(Benzin, petroleum benzin 
and benzine do not contain benzene)”. 

105. On page 5968, third column. Ap¬ 
pendix C. II, eighteenth line, the word 
“mucuous” in corrected to read 
“mucous”. 

106. On page 5968, third column, Ap¬ 
pendix C. Ill, thirteenth line, the 
word “exhilration” is corrected to “ex¬ 
hilaration”. 

107. On page 5969, Appendix C, V, A, 
third paragraph, eleventh line, the 
word “tologica” is corrected to read 
“tologic”. 

108. On page 5969, third column, 
fourth full paragraph, second line, the 
word “with” is inserted after the word 
“count”. 

109. On page 5969, third column, 
fourth paragraph, eleventh line, the 
word “persistance” is corrected to 
“persistence”. 

110. On page 5969, third column, 
fifth paragraph, fourteenth line, the 
word “ultimatly” is corrected to “ulti¬ 
mately”. 

111. On page 5970, first column, elev¬ 
enth line, the word “advance” is cor¬ 
rected to “advanced”. 

112. On page 5970, first columm, 
twentieth line “eosnosophils” is cor¬ 
rected to “eosinophils”. 

113. On page 5970, first column, 
eighth line from the bottom, the word 
“term” is corrected to “termed”. 

114. On page 5970, first column, 
sixth line from the bottom, the word 
“good” is changed to “appropriate”. 

115. On page 5970. first column, 
fourth line from the bottom, the word 
“cminious” is changed to “ominous”. 

116. On page 5970, second column, 
ninth line, the parenthesis “changes in 
general” is deleted. 

(Sec. 4, 6. 8. 84 Stat. 1593 (29 U.S.C. 653. 655, 
657); Secretary of Labor's Order 8-76 (41 FR 
25059); 29 CFR Part 1911.) 
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Signed at Washington, D.C., this 
28th day of March 1978. 

Eula Bingham, 
Assistant Secretary of Labor. 
[FR Doc. 78-8653 Filed 3-30-78; 8:45 am] 


[4510-23] 

Title 30—Mineral Resources 

CHAPTER I—MINE SAFETY AND 

HEALTH ADMINISTRATION, DE¬ 
PARTMENT OF LABOR 

PART 75—MANDATORY SAFETY 
STANDARDS—UNDERGROUND 
COAL MINES 

Deferral of Effective Date of 
Illumination Standards 

AGENCY: Mine Safety and Health 
Administration, Department of Labor. 

ACTION: Final rules. 

SUMMARY: The effective date of the 
illumination standards for under¬ 
ground coal mines in 30 CFR 75.1719 
is deferred to July 1, 1978. 

ADDRESS: Mine Safety and Health 
Administration, Ballston Tower No. 3, 
4015 Wilson Boulevard, Arlington, Va. 
22203. 

FOR FURTHER INFORMATION 
CONTACT: 

Joseph O. Cook. Acting Administra¬ 
tor for Coal Mine Safety and Health, 
Room 818, Ballston Tower No. 3, 
4015 Wilson Boulevard, Arlington, 
Va. 22203, phone 703-235-1140. 

EFFECTIVE DATES: This amend¬ 
ment is effective on March 31, 1978. 
The illumination standards in 30 CFR 
75.1719 through 75.1719-4 are effec¬ 
tive on July 1. 1978. 

SUPPLEMENTARY INFORMATION: 
On April 1. 1976, the Secretary of the 
Interior published a notice of “Proce¬ 
dures for Testing and Evaluation of Il¬ 
lumination Systems.” (41 FR 14108). 
The notice advised mine operators and 
equipment manufacturers of proce¬ 
dures under which the Mining En¬ 
forcement and Safety Administration 
(MESA) (predecessor of the Mine 
Safety and Health Administration 
(MSHA)) would facilitate design and 
installation of illumination systems to 
expedite compliance with proposed il¬ 
lumination standards. Under those 
procedures mine operators and equip¬ 
ment manufacturers could acquire a 
Statement of Test and Evaluation 
from MESA that an illumination 
system would provide sufficient light, 
given certain mining conditions, to 
meet the illumination standards in the 
regulations. 

On October 1, 1976, the Secretary of 
the Interior promulgated mandatory 
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safety standards under which all work¬ 
ing places in an underground coal 
mine shall be illuminated by permissi¬ 
ble lighting while persons are working 
in such places. (41 FR 43532). In accor¬ 
dance with section 317(e) of the Feder¬ 
al Coal Mine Health and Safety Act of 
1969 (30 U.S.C. 877(e)). the final illu¬ 
mination standards were to become ef¬ 
fective on April 1. 1978. By specifying 
an effective date eighteen months 
after the date of publication of the 
final rules Congress recognized the 
technical difficulties inherent in illu¬ 
minating underground coal mines. 
Such difficulties include availability of 
acceptable equipment and the time 
necessary to install equipment once it 
became available. 

On December 30, 1977. in response 
to the considerable experience gained 
by MESA in testing and evaluating il¬ 
lumination systems, the Secretary of 
the Interior changed the criteria for¬ 
mula by which illumination systems 
would be deemed acceptable for issu¬ 
ance of Statements of Test and Evalu¬ 
ation (42 FR 65298). The changed for¬ 
mula recognized that surfaces of work¬ 
ing places in underground coal mines 
have a reflectance in excess of the 0.02 
value assumed in the original formula. 
Further, experience had shown that 
excessive brightness of lighting sys¬ 
tems that had been issued Statements 
of Test and Evaluation caused discom¬ 
fort glare and can create additional 
hazards to miners by actually reducing 
the miner's ability to observe rotating 
machinery parts, moving machines, 
ropes, and other equipment. Accord¬ 
ingly, the formula was changed to 
allow a reflectance value of 0.04 in de¬ 
termining whether an illumination 
system would be issued a Statement of 
Test and Evaluation. 

On March 9, 1978, the Mine Safety 
and Health Act of 1977, became effec¬ 
tive and transferred administration of 
the Federal mine safety and health 
program to the Department of Labor. 
The Act also created the Mine Safety 
and Health Administration (MSHA) to 
succeed the Mining Enforcement and 
Safety Administration (MESA). This 
change in the law did not effect any 
material change in the requirements 
of section 317(e) of the 1969 Coal Act 
or in the requirements of 30 CFR 
75.1719. 

On March 24, 1978, the recent 
nation-wide coal work stoppage ended 
with the ratification of a new contract. 
The impact of the dispute disrupted 
the work necessary to fabricate and in¬ 
stall lighting systems that would 
ensure compliance with the illumina¬ 
tion standard. 

In recognition of the fact that in 
late December of 1977 the test and 
evaluation formula was changed, the 
fact that a sizable portion of the coal 
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mining industry was impacted by the 
strike, and the fact that our highest 
priority is ensuring that the reopened 
mines are in safe condition as they 
come back into full production, it is 
determined that the effective date of 
the illumination standards be deferred 
for three months until July 1, 1978. 
This deferral of the effective date is 
squarely in compliance with the Con¬ 
gressional intent to allow sufficient 
lead time for coal mine operators to 
come into compliance. The three 
months extension of the effective date 
gives due recognition to the extenuat¬ 
ing circumstances giving rise to the 
delay. 

This amendment is issued under the 
authority of section 508 of the Federal 
Mine Safety and Health Act of 1977 
(30 U.S.C. 957). In view of the circum¬ 
stances stated above, it is determined 
that good cause exists for omitting 
notice and comment rulemaking pro¬ 
cedures. This amendment is effective 
on March 31. 1978. 

Drafting Information 

The principal persons responsible 
for drafting this document are: Joseph 
O. Cook, Acting Administrator, Coal 
Mine Safety and Health, Mine Safety 
and Health Administration, Depart¬ 
ment of Labor, and Edward P. Clair, 
Acting Counsel, Coal Mine Safety and 
Health, Division of Mine Safety and 
Health. Office of the Solicitor, Depart¬ 
ment of Labor. 

Note.— It has been determined that this 
document does not contain a major proposal 
requiring Regulatory Analysis under Execu¬ 
tive Order 12044 (March 23. 1978). 

1. In 30 CFR 75.1719 paragraph (b) 
is revised to read as follows: 

§75.1719 Illumination; purpose and scope 
of §§75.1719 through 75.1719-4; time for 
compliance. 

• • • • » 

(b) Mine operators shall comply with 
§§75.1719 through 75.1719-4 not later 
than July 1, 1978. 

Dated: March 29, 1978. 

Thomas J. Shepich, 
Acting Assistant Secretary of 
Labor for Mine Safety and 
Health, 

[FR Doc. 78-8639 Filed 3-30-78; 8:45 am] 


[3810-70] 

Title 32—Notional Defense 

CHAPTER I—OFFICE OF THE 
SECRETARY OF DEFENSE 

[DOD Directive 1332.281 

PART 70—DISCHARGE REVIEW 

BOARDS (DRBt) PROCEDURES AND 
STANDARDS 

AGENCY: Office of the Secretary of 
Defense. 

ACTION: Final rule. 

SUMMARY: This rule prescribes uni¬ 
form policies, standards, and proce¬ 
dures for the conduct of discharge re¬ 
views. The rule is designed to insure 
historically consistent uniformity in 
the execution of this function by the 
Discharge Review Boards (DRBs). 
Further, it provides an opportunity 
until January 1, 1980, for former mem¬ 
bers administratively discharged 
under other than honorable condi¬ 
tions to make application to the DRBs 
without regard to the normal 15-year 
period in which an application must be 
made. 

EFFECTIVE DATE: March 29, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Capt. E. T. Boywid, JAGC, USN or 
Lt. Col. G. A. Johnson. USAF, Tele¬ 
phone 202-697-9525. Office of the 
Deputy Assistant Secretary of De¬ 
fense (Military Personnel Policy), 
The Pentagon, Room 3C 980. Wash¬ 
ington. D.C. 20301. 

SUPPLEMENTARY INFORMATION: 
In FR Doc. 77-35794 appearing in the 
Federal Register on December 14, 

1977 (42 FR 62934), the Department of 
Defense (DOD) published a notice of 
proposed rulemaking to establish 
DOD uniform standards and proce¬ 
dures for discharge review to meet 
statutory requirements. In FR Doc. 
78-1355 appearing in the Federal Reg¬ 
ister on January 18, 1978 (43 FR 
2634), the 30-day period for comment 
was extended to January 23, 1978. 

In FR Doc. 78-5169 appearing in the 
Federal Register on February 24, 

1978 (43 FR 7931), the Department of 
Defense published a supplemental 
notice containing a revised proposal. 
In FR Doc. 78-5169, appearing in the 
Federal Register on February 28, 
1978 (43 FR 8240) the Department of 
Defense republished the supplemental 
notice in a conventional format for the 
convenience of the public. 

Statutory Authority 

Title 10, U.S.C. 1553 permits an indi¬ 
vidual who has been discharged or dis¬ 
missed administratively in accordance 
with directives of the Military Depart- 
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ments or by sentence of a special 
court-martial to apply for review of 
that discharge or dismissal. Provided, 
That the application is made within 15 
years from the date thereof. If the 
former member is deceased, an appli¬ 
cation may be made by the surviving 
spouse, next-of-kin. or legal represen¬ 
tative, of the former member. In ac¬ 
cordance with Pub. L. 95-126. the De¬ 
partment of Defense will provide an 
opportunity until January 1, 1980 for 
former members administratively dis¬ 
charged under other than honorable 
conditions to make application to the 
DRB without regard to the normal 15- 
year period in which an application 
must be made. 

Pub L. 95-126 amends Title 38, 
UB.C. 3103 to provide that no benefits 
administered by the Veterans’ Admin¬ 
istration shall be provided as a result 
of an action by a DRB except upon a 
case-by-case review. This review must 
consider all the evidence and factors 
in each case under published uniform 
standards and procedures. The stan¬ 
dards must be historically consistent 
with criteria for determining honor¬ 
able service and shall not include any 
criterion for automatically granting or 
denying a change or new issuance of a 
discharge. 

Further Determinations in Special 
Cases 

In addition, the Department of De¬ 
fense is required to provide a further 
determination in cases wherein dis¬ 
charges under other than honorable 
conditions were upgraded to general or 
honorable discharges in the following 
circumstances: (a) Under the Presi¬ 
dent’s directive of January 19, 1977, 
initiating further action with respect 
to Presidential Proclamation 4313 of 
September 16, 1974; <b) under the De¬ 
partment of Defense’s special dis¬ 
charge review program on or after 
April 5, 1977; (c) under revised stan¬ 
dards as implemented subsequent to 
April 5, 1977, and not made applicable 
to all persons administratively dis¬ 
charged or released from military ser¬ 
vice under other than honorable con¬ 
ditions. This review is designed to 
insure that persons whose discharges 
were upgraded in these programs re¬ 
ceived benefits only if their discharges 
were upgraded under historically con¬ 
sistent standards. If a preliminary de¬ 
termination is made that the upgrade 
was not based upon historically consis¬ 
tent standards, the individual will be 
notified of the preliminary determina¬ 
tion by the appropriate DRB and of 
the right to a hearing before the DRB 
concerned under published standards 
and procedures which are set forth in 
this part prior to a final determina¬ 
tion. The law requires that such deter¬ 
minations be made prior to October 8, 
1978, and further mandates that deter¬ 
minations be made on an expedited 


basis after the Secretary concerned is 
notified by the Veterans’ Administra¬ 
tion that the individual has received, 
is in receipt of, or has applied for such 
benefits, or after a written request is 
made by the individual for such deter¬ 
mination. 

Summary or the Published Standards 
and Procedures 

The Secretary of Defense has added 
a new Part 70 to 32 CFR Chapter I in 
order to publish the standards and 
procedures required by Pub. L. 95-126. 
The rule will govern the Military De¬ 
partments in the formulation and ap¬ 
plication of their rules concerning 
standards and procedures for dis¬ 
charge review. Discharge review is the 
process by which the -reason for dis¬ 
charge, the procedures followed in ac¬ 
complishing discharge, and the char¬ 
acterization of Service are reevaluated 
in order to determine whether the dis¬ 
charge should be changed. 

The rule assigns major administra¬ 
tive responsibility for compliance with 
Pub. L. 95-126 to the Secretary of the 
Army and the Assistant Secretary of 
Defense (Manpower, Reserve Affairs 
and Logistics). The rule sets forth the 
procedures to be followed in applying 
for a discharge review. Applicants may 
request a personal hearing (with or 
without counsel or other representa¬ 
tive) or may have a counsel or other 
representative present the case in 
their absence. In addition, a DRB may 
consider a case on its own motion. The 
rule provides procedures to govern a 
DRB's action in case there is a failure 
to appear for a hearing, a request for 
continuance, or a request for reconsid¬ 
eration. Guidance is provided on how 
an applicant may obtain military and 
other government records relevant to 
the discharge review. The rule guides 
a DRB in addressing problems that 
may arise with regard to such records. 
Provision is also made for notification 
of applicants concerning records that 
will be considered by the DRB’s. The 
DRB must consider contentions clear¬ 
ly stated by applicants and all other 
pertinent issues discerned by the 
DRB. The DRB is instructed to review 
cases on the basis of available records, 
documentary evidence submitted by 
the applicant, personal testimony of 
the applicant and witnesses, presenta¬ 
tion of any hearing examinations, and 
any other relevant evidence. 

When a DRB determines that an ap¬ 
plicant's discharge was improper, it 
must determine the proper reason for 
discharge based upon the facts and cir¬ 
cumstances before the discharge au¬ 
thority, in view of the regulations gov¬ 
erning reasons for discharge at the 
time the applicant was discharged. 
Unless it is also determined that a dis¬ 
charge was inequitable, the provisions 
as to characterization in the regula¬ 
tion under which the applicant should 


have been discharged will be consid¬ 
ered in determining whether further 
relief is warranted. If the DRB deter¬ 
mines that an applicant’s discharge 
was inequitable, the degree of relief 
will be based upon an evaluation of 
the applicant’s overall record of ser¬ 
vice and appropriate regulations of the 
military service in which the applicant 
served. 

The rule requires the DRB to pre¬ 
pare a decisional document for each 
case. This document contains relevant 
matters from the applicant’s official 
records, reference to the evidence sub¬ 
mitted by the applicant, and a state¬ 
ment of findings, conclusions, and rea¬ 
sons on issues upon which the decision 
is based or otherwise raised by the ap¬ 
plicant. This document also contains 
information regarding advisory opin¬ 
ions, and the names and votes of the 
DRB members. 

The rule provides for the applicant 
to be notified in writing of the deci¬ 
sion. The rule specifies the contents of 
the record of proceedings and further 
provides for disposition of the records 
by the military service. In cases re¬ 
viewed by the Secretary of a Military 
Department, the Secretary is bound to 
follow the uniform standards and to 
issue a decisional document similar to 
the document issued by the DRB’s. 

The rule provides for the decisional 
document to be available for public in¬ 
spection and copying, subject to ap¬ 
propriate deletions to protect rights of 
privacy, and to cover classified and 
other privileged material. In addition, 
the rule requires that an index be de¬ 
veloped and be made available to the 
public. The index will enable the 
public to isolate those decisions that 
may be* similar to an applicant’s case. 

The rule provides standards for dis¬ 
charge review. These standards are de¬ 
signed to be uniform and historically 
consistent with the criteria for honor¬ 
able service. No factors require auto¬ 
matic change or denial of a change in 
a discharge. There are no weighted 
factors in the evaluation. In each case, 
consideration must be given to all ap¬ 
plicable factors. The object of the 
review is to determine the propriety 
and equity of the discharge. A dis¬ 
charge is considered proper unless 
there was prejudicial error at the time 
of discharge. Accordingly, an error of 
fact, law. procedure, or discretion will 
render a discharge improper if there is 
substantial doubt that the discharge 
would have remained the same if the 
error had not been made. A further 
ground for finding impropriety is that 
the military service of which the appli¬ 
cant was a member has made a change 
in policy that has been made expressly 
retroactive to the type of discharge 
under consideration. 

A discharge shall be deemed equita¬ 
ble unless the policies and procedures 
under which the applicant was dis- 
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charged differ in material respects 
from the policies and procedures cur¬ 
rently applicable on a service-wide 
basis to discharges of the type under 
consideration: Provided, That (a) such 
changes represent a substantial en¬ 
hancement of the rights afforded a re¬ 
spondent in such proceedings; and (b) 
that there is substantial doubt that 
the applicant would have received the 
same discharge if relevant current 
policies and procedures had been avail¬ 
able to the applicant at the time of 
the discharge proceedings under con¬ 
sideration. A discharge may also be 
considered inequitable if, at the time 
of issuance, it was inconsistent with 
the standards of discipline in the mili¬ 
tary service of which the applicant 
was a member. A discharge may fur¬ 
ther be considered to be inequitable 
based upon consideration of (a) the 
applicant's service record, and (b) 
other evidence presented to the DRB 
viewed in conjunction with the regula¬ 
tions under which the applicant was 
discharged and factors which are 
listed in the rule. 

Comments Received 

The Department of Defense pub¬ 
lished notice of this proposed rulemak¬ 
ing in the Federal Register on De¬ 
cember 14. 1977, 42 FR 62934. This 
notice was extended by 43 FR 2634 on 
January 18, 1978, supplemented by 43 
FR 7931 on February 24, 1978, and re¬ 
published as supplemented by 43 FR 
8240 on February 28, 1978. In response 
to this notice, the Department re¬ 
ceived comments from some 80 organi¬ 
zations and individuals. Full and care¬ 
ful consideration was given to all writ¬ 
ten comments received. In view of 
these comments, the rule was revised 
to clarify the directive, to facilitate 
access to the discharge review process, 
and to enhance the fairness of the 
proceedings. 

Major changes from the rule pro¬ 
posed on December 14, 1977, are dis¬ 
cussed in the following material. In ad¬ 
dition to the changes noted below, nu¬ 
merous alterations were made 
throughout the directive to eliminate 
repetitive material and to promote 
consistency and clarity in grammar, 
vocabulary, and style. 

1. Purpose . As an informative fea¬ 
ture, § 70.1 was expanded to provide a 
more detailed explanation of the role 
of the DRB’s and the implications of 
Pub. L. 95-126. 

2. Definitions. The definition of "dis¬ 
charge review,” j 70.3(h) was revised to 
reflect the historical responsibility of 
the DRB’s to evaluate the reason for 
separation, the procedures followed in 
accomplishing separation, and the 
characterization of service. In addi¬ 
tion, the definition was expanded to 
encompass the further review func¬ 
tions mandated by Pub. L. 95-126. 

3. Policy and Responsibilities . In 
5 70.4(b) the supervisory authority of 
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the Assistant Secretary of Defense 
(Manpower, Reserve Affairs, and Lo¬ 
gistics) was clarified in order to place 
express responsibility in that office for 
meeting the uniformity requirements 
of Pub. L. 95-126. The responsibilities 
of the Secretary of the Army to act as 
an administrative focal point were con¬ 
solidated in § 70.4(c). 

Express provision was made for the 
DRB's to use the standards of the di¬ 
rective and act by majority vote in 
making the preliminary determina¬ 
tions required by Pub. L. 95-126. This 
will enable the DRB’s to begin making 
the preliminary determinations imme¬ 
diately upon adoption of this rule. 

4. Discharge Review Procedures. One 
area of comment concerned proce¬ 
dures before the DRBs. Each com¬ 
ment was carefully considered in 
terms of the need to provide a fair and 
efficient procedure. In addition, con¬ 
sideration was given to the applicabil¬ 
ity of Pub. L. 95-126, including the re¬ 
quirement for a case-by-case review of 
all the evidence and factors in each 
case. Many suggestions were accepted 
in whole or in part. A number of ideas 
were rejected as inconsistent with ap¬ 
plicable law. Other concepts, which 
may have produced incidental benefits 
in isolated cases, were rejected because 
the rigid formalities contained therein 
would have created inordinate delays 
in the discharge review process. 

Section 70.5(a) concerning applica¬ 
tion for review has been modified to 
eliminate material covered under the 
definition of "applicant” in §70.3(0 
and to be consistent with the provi¬ 
sions of 10 U.S.C. 1553 and Pub. L. 95- 
126. 

As an informative feature, the 15- 
year time period of 10 U.S.C. 1553 was 
explained, and language was added to 
note that under the provisions of Pub. 
L. 95-126, any former member admin¬ 
istratively discharged under other 
than honorable conditions and other¬ 
wise eligible to make application for 
review may do so without regard to 
the 15-year limitation period of 10 
U.S.C. 1553 if such application is re¬ 
ceived prior to January 1, 1980. 

One area of comment involved the 
suggestion that the DRB's accept ap¬ 
plications on a "class action” basis. 
This idea was rejected as inconsistent 
with the discretionary nature of the 
review process and as contrary to the 
direction of Pub. L. 95-126 that appli¬ 
cations, be reviewed on a case-by-case 
basis. Another area of inquiry involved 
the availability of review when an ap¬ 
plicant was separated by sentence of a 
general court-martial (which is pre¬ 
cluded from review by a DRB). but 
was subsequently issued another gov¬ 
ernmental certificate while in a post¬ 
service status. 10 U.S.C. 1553 autho¬ 
rizes the review of discharges and dis¬ 
missals. The directive provides the fol¬ 
lowing definition for the term dis¬ 


charge: "A general term used in this 
Part which includes dismissal and sep¬ 
aration or release from active or inac¬ 
tive military status, as well as actions 
which accomplish a complete sever¬ 
ance of all military status. This term 
also includes the assignment of a 
reason for such discharge and charac¬ 
terization of service.” When a post-ser¬ 
vice action (e.g., by the Secretary of 
the Military Department pursuant to 
Article 74, UCMJ) substitutes an ad¬ 
ministrative discharge for a discharge 
issued as a result of sentence by a gen¬ 
eral court-martial the post-service 
action is determinative, and the appli¬ 
cant is eligible for review. However, a 
Clemency Discharge represents a dif¬ 
ferent situation. The Clemency Dis¬ 
charge was created by the President 
on September 16. 1974, in his Procla¬ 
mation 4313, "Announcing a Program 
for the Return of Vietnam Era Draft 
Evaders and Military Deserters.” Upon 
issuance, a Clemency Discharge serves 
as a written testimonial to the fact 
that the individual has satisfied the 
requirements of the President's pro¬ 
gram, and has fully earned his return 
to the mainstream of American society 
in accordance with that program. It 
does not effect a change in the charac¬ 
terization of the individual's military 
service as having been under other 
than honorable conditions, nor does it 
serve to change, seal, erase or in any 
way modify the individual's past mili¬ 
tary record. Therefore, if the underly¬ 
ing discharge was issued as a result of 
a general court-martial the issuance of 
a Clemency Discharge does not subject 
the underlying characterization to 
review under 10 U.S.C. 1553. 

In order to permit further consider¬ 
ation after an applicant misses a 
scheduled hearing due to unusual cir¬ 
cumstances, §70.5(b)(6) has been re¬ 
vised. If an applicant fails to request 
withdrawal of an application prior to a 
scheduled hearing, or fails to appear 
for such a hearing, a further request 
for a personal hearing may be granted 
if the applicant can demonstrate that 
the prior failure to appear or to re¬ 
quest continuance or withdrawal of 
the application was due to circum¬ 
stances beyond the applicant’s control. 

As a means of providing greater 
specificity in the criteria for reconsid¬ 
eration, a decision process was set 
forth in 5 70.5(b)(8)(vii) for reconsider¬ 
ation based upon the presentation of 
new, substantial, relevant evidence not 
available to the applicant at the time 
of the original review. The standard is 
keyed to the probable effect of the 
new matter upon the discharge pro¬ 
cess. This standard is designed to 
insure that the matter is both relevant 
and substantial. 

Several further steps have been 
taken to insure that an applicant is af¬ 
forded every reasonable opportunity 
to present his or her case. An individ- 
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ual is entitled to reconsideration 
(§ 70.5(b)(8) when he/she is to be rep¬ 
resented by counsel/representative 
and was not so represented in any pre¬ 
vious considers! Ion of the case by the 
DRB. Reconsideration is also autho¬ 
rized where the case was not previous¬ 
ly considered under the uniform stan¬ 
dards published pursuant to Pub. L. 
95-126 and such application is made 
before January 1 1980. or within 15 

years after the dale of discharge. 

Various changes were made with re¬ 
spect to the availability of records to 
Insure that the applicant has reason¬ 
able access to information relevant to 
the review. When the DRB is not au¬ 
thorized to provide copies of docu¬ 
ments under the cognizance of an¬ 
other agency, the DRB is required to 
inform the applicant of the address of 
the government department, office, or 
activity to which the request should 
be submitted. (§ 70.5<b)(9)(ii).) When 
relevant records are not available from 
the agency having custody of the re¬ 
cords. the applicant will be notified 
and will be provided with at least 30 
days in order to supply relevant infor¬ 
mation (§70.5(bV9><iii). 

In addition, § 70.5< b)(9)(v) specifies 
the circumstances in which an appli¬ 
cant may request access to informa¬ 
tion that will be considered by the 
DRB in the decision process, and of 
the opportunity to respond to such in¬ 
formation. 

The material on evidence and the 
obligations of board members with re¬ 
spect to evidence was rewritten in 
order to insure a full and fair inquiry 
into the propriety and equity of the 
discharge under review. 

The DRB may consider any evidence 
obtained in accordance with 
§70.5(bX12) and formal rules of evi¬ 
dence do not apply. The presiding offi¬ 
cer shall Insure that reasonable 
bounds of relevancy and materiality 
are maintained in the taking of evi¬ 
dence and presentation of witnesses. 

With respect to the role of evidence 
in the decision process, § 70.5(c) calls 
for the DRB to give careful, objective 
consideration to the application, to 
elicit all facts necessary for a full and 
fair hearing, and to consider all infor¬ 
mation presented by the applicant, 
other relevant information from offi¬ 
cial records, and any other informa¬ 
tion obtained in accordance with this 
part. 

The discussion of the presumption 
of regularity in governmental affairs 
has been revised in order to emphasize 
that the presumption may be rebutted 
by substantial credible evidence. 

One area of comment involved the 
suggestion that the directive specify 
which types of legal, equitable, and 
factual issues should be considered by 
the DRB’s. It was unnecessary to pro¬ 
vide such detail because the provisions 
of § 70.5 are designed to insure that all 
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legal, equitable, and factual issues rel¬ 
evant to the discharge review in ques¬ 
tion will be considered by the DRB. 

In order to insure the historically 
consistent standards mandated by 
Pub. L. 95-126, §70.5(0(6) have been 
added to specify the steps a DRB must 
follow in its decision process, the 
board first looks at the propriety of 
the discharge in accordance with the 
standards set forth in § 70.6(b). If the 
discharge is deemed proper, the board 
must determine whether relief is war¬ 
ranted by the equity standards set 
forth in § 70.6(c). If, on the other 
hand, the discharge is deemed improp¬ 
er, the DRB assigns the proper reason 
for discharge based on the facts and 
circumstances properly before the dis¬ 
charge authority in view of the Service 
regulations governing reasons for dis¬ 
charge at the time the applicant was 
discharged. The DRB then considers 
whether further relief is warranted 
under the equity standards set forth 
in § 70.5(c). If the discharge is deemed 
to have been equitable, the DRB must 
then consider the provisions as to 
characterization in the regulation 
under which the applicant should 
have been discharged to determine 
whether further relief is warranted. 

In order to insure the historically 
consistent standards in the exercise of 
a DRB’s equitable powers. 
§ 70.5(cX6)(ii) states that when a de¬ 
termination has been made that a dis¬ 
charge was inequitable, any change 
will be based on the evaluation of the 
applicant’s overall record of service 
and relevant regulations of the mili¬ 
tary service of which the applicant 
was a member. 

Uniformity in the application of 
these standards makes it mandatory 
that each DRB follow the specific 
steps outlined in § 70.5(cX6). Historical 
consistency requires that each Service 
follow the historical practice of apply¬ 
ing the regulations, traditions, and 
concepts of discipline characteristic of 
the service of which the applicant was 
a member. 

In order to promote uniformity of 
standards, § 70.5(g) was added to 
insure that any review by the Secre¬ 
tary shall be in accordance with the 
standards set forth in the directive, 
and that appropriate provision will be 
made for a decisional document. 

§ 70.5(i)(3) was added to the section 
on availability of DRB documents to 
the public in order to provide guidance 
on the handling of classified or privi¬ 
leged material. 

One area of comment concerned the 
suggestion that DoD provide counsel 
to the applicants at government ex¬ 
pense. This concept was not adopted 
because members of the Discharge 
Review Boards are experienced, edu¬ 
cated and dedicated officers. Their 
full-time duty is discharge review, and 
their goal is to insure propriety and 
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equity. Further, under the provisions 
of 10 U.S.C. 1553, qualified and accre¬ 
dited representatives are available in 
conjunction with the VA, to represent 
an applicant upon request. With such 
counsel available, the addition of DoD 
counsel is simply not essential to the 
fair and just execution of the dis¬ 
charge review program. 

5. Standards. Section 70.6(a) was re¬ 
vised to clarify the objective of a dis¬ 
charge review. This traditional func¬ 
tion of discharge review has been to 
consider the propriety and equity of 
the reason for separation, the proce¬ 
dures followed in accomplishing sepa¬ 
ration, and the characterization of ser¬ 
vice. Relief has been granted when an 
impropriety has constituted prejudi¬ 
cial error, when policy changes have 
been expressly made retroactive, or 
when the discharge has been deter¬ 
mined to be inequitable. The DRB’s 
have traditionally exercised their dis¬ 
cretion to determine whether a par¬ 
ticular error warranted change in 
reason or authority for discharge, 
and/or change in the character of dis¬ 
charge. The directive continues the 
traditional role of the boards in deter¬ 
mining the propriety and equity of the 
discharge, and in determining whether 
relief is warranted. The standards of 
review are designed to permit the 
boards to exercise their discretion in a 
uniform fashion on a case-by-case 
basis. The Department’s goal in ad¬ 
ministering Pub. L. 95-126 and 10 
U.S.C. 1553 is to provide standards 
that can be applied in a setting con¬ 
sisting of uniform procedural rights 
and uniform application of historically 
consistent criteria. 

One area of comment involved the 
concept that'certain procedural errors 
be declared to be improper per se. The 
Department has adopted a case-by¬ 
case approach to the concept of preju¬ 
dicial error, consistent with the tradi¬ 
tional discretionary function of the 
DRB’s. 

Another area of comment involved 
the suggestion that the section on im¬ 
propriety contain a list of examples 
similar to the examples provided in 
the section on inequity. Serious con¬ 
sideration was given to this proposal; 
however, it was not determined to be 
desirable. There are hundreds of regu¬ 
latory provisions concerning the dis¬ 
charge process and related functions, 
and these have been subject to numer¬ 
ous changes over the years. In any 
given circumstance, an error of fact, 
law. procedure, or discretion associat¬ 
ed with such a regulatory provision 
could be either prejudicial or harm¬ 
less. 

The discharge procedures employed 
by the military departments are evolu¬ 
tionary in nature. The basic approach 
to questions of propriety in discharge 
reviews, however, must remain consis¬ 
tent with the historical standards of 
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prejudicial error and changes in policy 
expressly made retroactive. With each 
change in the underlying discharge 
regulations, new issues of propriety 
will be encountered in the discharge 
review process. In order to emphasize 
the importance of reviewing all facets 
of the discharge for possible impropri¬ 
eties. the Department has chosen to 
provide a simple, direct standard with¬ 
out a selective list of examples. This 
standard (§ 70.6(b)) will encourage ap¬ 
plicants and board members to care¬ 
fully scrutinize all aspects of the dis¬ 
charge for possible error. 

In terms of equity. § 70.6(b)(1) was 
revised to provide guidance comparing 
the significance of procedural or 
policy changes issued subsequent to 
the applicant’s discharge and not 
made expressly retroactive. Because 
such changes are not expressly retro¬ 
active. it is necessary to determine the 
significance of the error. The standard 
in the directive guides the DRB in 
such cases instructing the board that 
inequity may be found when such 
changes represent a substantial en¬ 
hancement in procedural rights, and 
there is substantial doubt that the ap¬ 
plicant would have received the same 
discharge if the new policies had been 
available to the applicant at the time 
of discharge. 

Section 70.6(b)(2) was rewritten to 
delete reference to character of dis¬ 
charge. This is consistent with the tra¬ 
ditional powers of the DRB's to grant 
relief as to the type of discharge even 
when there is no error as to the char¬ 
acter of service. 

A further ground for determining 
that a discharge is inequitable is that 
it was inconsistent with standards of 
discipline at the time of issuance. If 
there is no abuse of discretion (a 
matter covered under § 70.6(b) con¬ 
cerning propriety), then the fact that 
a discharge did not accord with stan¬ 
dards of discipline does not render the 
discharge improper. Traditionally, 
however, the DRB’s have looked at 
this fact to determine whether relief is 
warranted as a matter of equity. The 
directive was revised to continue this 
practice. 

Section 70.6(b)(3) was rewritten to 
emphasize that the DRB's have tradi¬ 
tionally granted relief based upon the 
overall record of service and other evi¬ 
dence presented to the board even 
when the discharge was determined to 
have been otherwise equitable and 
proper. The factors listed in 
8 70.6(b)(3) are not exclusive. Rather, 
they are designed to illustrate com¬ 
monly encountered Issues in the dis¬ 
charge review process. The factors 
were substantially revised in order to 
conform with the requirement of 
570.6(a) that no methodology of 
weighting be applied and that no fac¬ 
tors be established to automatically 
grant or deny a change in a discharge. 
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Accordingly, the presence or absence 
of a factor in the list of § 70.6(c)(3) 
does not indicate that any factor car¬ 
ries more or less weight in the review 
process. Rather, all relevant factors 
must be considered in light of the 
standard set fo rth i n § 70.6(c)(3). Ac¬ 
cordingly, 32 CFR, Chapter 1 is 
amended by adding a new Part 70, 
reading as follows: 

Sec. 

70.1 Purpose. 

70.2 Applicability and scope. 

70.3 Definitions. 

70.4 Policy and responsibilities. 

70.5 Discharge review procedures. 

70.6 Discharge review standards. 

Authority: Title 10, U.S.C. 1553 and Title 
38, U.S.C. 101 and 3103, as amended by Pub. 
L. 95-126, October 8. 1977. 

§ 70.1 Purpose. 

(a) This part establishes uniform 
policies, procedures and standards for 
the review of discharges or dismissals 
in accordance with Title 10, U.S.C. 
1553. In furtherance of such purpose, 
this part 

(1) Provides for discharge review by 
application or on motion of a DRB, 
and the conduct of discharge reviews 
and standards to be applied in such re¬ 
views which are designed to ensure 
historically consistent uniformity in 
execution of this function, as required 
by the provisions jf Pub. L. 95-126. 

(2) Assigns responsibility for admin¬ 
istering the program. 

(3) Makes provision for public in¬ 
spection, copying, and distribution of 
DRB documents through the Armed 
Forces Discharge Review/Correction 
Board Reading Room. 

(4) Provides an opportunity for 
former members administratively dis¬ 
charged under other than honorable 
conditions to make application to the 
DRB’s without regard to the normal 
15-year period in which an application 
must be made and establishes January 
1, 1980, as the date by which such ap¬ 
plications must be submitted. 

(b) Nothing in this part changes or 
modifies in any way the portions of 
the separate service regulations that 
implement the requirements of Stipu¬ 
lation of Dismissal, Civil Action No. 
76-530, United States Court for the 
District of Columbia “Urban Law In¬ 
stitute of Antioch College, Inc., et al.. 
Plaintiffs v. Secretary of Defense, et 
al., Defendants,’' January 31, 1977. 

5 70.2 Applicability and scope. 

The provisions of this part apply to 
the Office of the Secretary of Defense, 
the Military Departments, the Organi¬ 
zation of the Joint Chiefs of Staff and, 
by agreement with the Secretary of 
Transportation, to the Coast Guard, 
and to all Reserve Components there¬ 
of in the conduct of discharge reviews. 

§ 70.3 Definitions. 

(a) Discharge Review Board (DRB). 
An administrative board constituted 


by the Secretary concerned and vested 
with discretionary authority to review 
discharges and dismissals under the 
provisions of Title 10. U.S.C 1553. It 
may be configured as one main ele¬ 
ment or two or more elements as des¬ 
ignated by the Secretary concerned. 

(b) DRB Panel An element of a 
DRB, consisting of five members, au¬ 
thorized by the Secretary concerned 
to review discharges and dismissals. 

(c) Applicant A former member of 
the Armed Forces who has been dis¬ 
charged or dismissed administratively 
in accordance w*th the directives of 
the Military Departments or by sen¬ 
tence of a special court-martial under 
Title 10, U.S.C., 801 et seq . (Uniform 
Code of Military Justice) and. in accor¬ 
dance with statutory and regulatory 
provisions: (1) Whose case is heard by 
the DRB concerned at the request of 
the former member, or, if he or she is 
dead, the surviving spouse, next-of- 
kin, or legal representative; or (2) 
whose case is heard on the DRB's own 
motion, which includes reviews re¬ 
quested by the Veterans Administra¬ 
tion under Title 38, U.S.C. 101 and 
3103, as amended by Pub. L. 95-126. 

(d) Counsel/Representative. An indi¬ 
vidual or agency designated by the ap¬ 
plicant who agrees to represent the 
applicant in a case before the DRB. It 
includes, but is not limited to: A 
lawyer who is a member of the bar of 
a Federal Court or of the highest 
court of a State; an accredited repre¬ 
sentative designated by an organiza¬ 
tion recognized by the Administrator 
of Veterans Affairs; a representative 
from a State agency concerned with 
veterans affairs; and representatives 
from private organizations or local 
government agencies. 

(e) President DRB. A person desig¬ 
nated by the Secretary concerned and 
responsible for the supervision of the 
discharge review function and other 
duties as assigned. 

(f) Hearing examination. The pro¬ 
cess by which a designated officer of a 
DRB prepares a presentation for con¬ 
sideration by a DRB in accordance 
with regulations prescribed by the 
Secretary concerned. 

(g) DRB Traveling/Regional Panel 
A DRB panel that conducts discharge 
reviews in a location outside the 
Washington, D.C. area. 

(h) Discharge. A general term used 
in this part which includes dismissal 
and separation or release from active 
or inactive militay status, as well as ac¬ 
tions which accomplish a complete 
severance of all military status. This 
term also includes the assignment of a 
reason for such discharge and charac¬ 
terization of service. 

(i) Discharge Review. The process by 
which the reason for separation, the 
procedures followed in accomplishing 
separation, and the characterization of 
service are evaluated. This term in- 
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eludes determinations made under the 
provisions of Title 38, U.S.C. 
3103(e)(2). 

§ 70.4 Policy and responsibilities. 

(a) Under the provisions of Title 10, 
U.S.C. 1553, the Secretaries of the 
Military Departments and the Secre¬ 
tary of Transportation for the Coast 
Guard have the authority for final de¬ 
cision and the responsibility for the 
operation of their respective discharge 
review programs. 

(b) The Assistant Secretary of De¬ 
fense (Manpower, Reserve Affairs and 
Logistics) is delegated the authority 
to: (1) Resolve all issues concerning 
DRBs which cannot be resolved 
among the Military Departments, (2) 
ensure uniformity among the Military 
Departments in the rights afforded 
applicants in discharge reviews, and 

(3) modify or supplement this part in 
a manner consistent with the policies 
set forth herein. 

(c) The Secretary of the Army is des¬ 
ignated the administrative focal point 
for DRB matters. In meeting this re¬ 
sponsibility, the Secretary shall: 

(1) Effect necessary coordination 
with other governmental agencies re¬ 
garding continuing applicability of 
this Part and resolve administrative 
procedures relating thereto. 

(2) Review suggested modifications 
to this part, including implementing 
directives; monitor the implementing 
directives of the Military Depart¬ 
ments; resolve differences when prac¬ 
ticable; recommend specific changes; 
provide supporting rationale to the As¬ 
sistant Secretary of Defense (Manpow¬ 
er, Reserve Affairs and Logistics) for 
decision; and include appropriate doc¬ 
umentation to effect publication in 
the Federal Register. 

(3) Maintain the DD Form 293, Ap¬ 
plication for Review of Discharge or 
Separation from the Armed Forces of 
the United States, and republish as 
necessary with appropriate coordina¬ 
tion of the other Military Depart¬ 
ments, the Secretary of Transporta¬ 
tion and the Office of Management 
and Budget. 

(4) Respond to all inquiries from pri¬ 
vate individuals, organizations or 
public officials with regard to Dis¬ 
charge Review Board matters. In 
those instances where the specific 
Military Service concerned can be 
identified, such correspondence will be 
referred to the appropriate DRB for 
response. An appropriate activity may 
be further designated to perform this 
task. 

(5) Provide overall guidance and su¬ 
pervision to the Armed Forces Dis¬ 
charge Review/Correction Board 
Reading Room with staff augmenta¬ 
tion, as required, by the Departments 
of the Navy and Air Force. 

(d) The preliminary determinations 
required by Title 38. U.S.C. 3103(e) 
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shall be made upon majority vote of 
the DRB concerned on an expedited 
basis. Such determination shall be 
based upon the standards set forth in 
§ 70.6. 

§ 70.5 Discharge Review Procedures. 

(a) Application for Review . (1) An 
applicant may submit a written re¬ 
quest for review to the DRB con¬ 
cerned with such other statements, af¬ 
fidavits. or documentation as desired. 
The request for review shall be made 
on DD Form 293, Application for 
Review of Discharge or Separation 
from the Armed Forces of the United 
States, which is available at most DoD 
Installations and regional offices of 
the Veterans Administration. 

(2) A motion or request for review 
must be made within 15 years after 
the date of discharge or dismissal; 
except that, in accordance with Pub. 
L. 95-120, any former member admin¬ 
istratively discharged under other 
than honorable conditions, and other¬ 
wise eligible to make application for 
review may do so without regard to 
the 15 year limitation period in Title 
10, U.S.C. 1553 if such application is 
received prior to January 1, 1980. 

(3) Written notification shall be 
made to each applicant whose record 
indicates a reason for discharge that 
bars receipt of benefits under Title 38, 
U.S.C. 3103a. This notification will 
advise the applicant that separate 
action by the Board for Correction of 
Military/Naval Records and/or the 
Veterans Administration may confer 
eligibility for VA benefits. As regards 
the bar to benefits based upon the 180 
days consecutive unauthorized ab¬ 
sence: 

(1) Such absence must have been in¬ 
cluded as part of the basis for the ap¬ 
plicant’s discharge under other than 
honorable conditions. 

(ii) Such absence is computed with¬ 
out regard to the applicant’s normal 
or adjusted expiration of term of ser¬ 
vice. 

(b) Conduct of reviews . (1) Members. 
As designated by the Secretary con¬ 
cerned, the DRB and panels thereof, if 
any, shall consist of five members. 
One member of the DRB shall be des¬ 
ignated as the President and may 
serve as a presiding officer. Other offi¬ 
cers may be designated to serve as pre¬ 
siding officers for DRB panels under 
regulations prescribed by the Secre¬ 
tary concerned. 

(2) Locations. Reviews by a DRB will 
be conducted in Washington. D.C., and 
such other locations as designated by 
the Secretary concerned. 

(3) Modes of Appearance. An appli¬ 
cant, upon request, is entitled to 
appear before a DRB in person with or 
without counsel/representative or to 
have counsel/representative present 
the applicant’s case in the absence of 
the applicant. 
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(4) Applicant’s Expenses. Unless oth¬ 
erwise specified by law or regulation, 
expenses incurred by the applicant, 
witnesses, or counsel/representative 
will not be paid by the Department of 
Defense. 

(5) Withdrawal of Application. An 
applicant shall be permitted to with¬ 
draw an application without prejudice 
at any time before the scheduled 
review. 

(6) Failure to Appear for Hearing. 
Except as authorized or directed by 
the Secretary concerned, further op¬ 
portunity for personal appearance 
shall not be made available to an ap¬ 
plicant who requests a hearing and 
who, after being duly notified of the 
time and place of the hearing, fails to 
appear at the appointed time, either in 
person or by representative, not 
having made a prior, timely request 
for a continuance or withdrawal of the 
application. In such cases, the appli¬ 
cant shall be deemed to have waived 
the right to a personal appearance and 
the DRB shall complete its review of 
the discharge based upon the evidence 
of record. Further request for a per¬ 
sonal hearing shall not be granted 
unless the applicant can demonstrate 
that the prior failure to appear or to 
request continuance or withdrawal of 
the application was due to circum¬ 
stances beyond the applicant’s control. 

(7) Continuances and Postpone¬ 
ments. (i) A continuance of a dis¬ 
charge review hearing may be autho¬ 
rized by the President of the DRB or 
presiding officer of the panel con¬ 
cerned, provided that such continu¬ 
ance is of reasonable duration and is 
essential to achieving a full and fair 
hearing. Where a proposal for con¬ 
tinuance is indefinite, the pending ap¬ 
plication shall be returned to the ap¬ 
plicant with the option to resubmit 
when the case is fully ready for 
review. 

(ii) Postponements of scheduled re¬ 
views normally shall not be permitted 
other than for demonstrated good and 
sufficient reason set forth by the ap¬ 
plicant in a timely manner, or for the 
convenience of the government. 

(8) Reconsideration. A discharge 
review shall not be subject to reconsid¬ 
eration except: 

(i) Where the only previous consid¬ 
eration of the case was on the motion 
of the DRB: 

(ii) When the original discharge 
review did not involve a personal hear¬ 
ing and a personal hearing is now de¬ 
sired, and the provisions of § 70.5(b)(6) 
do not apply; 

(iii) Where changes in discharge 
policy are announced subsequent to an 
earlier view of an applicant's dis¬ 
charge, and the new policy is made ex¬ 
pressly retroactive; 

(iv) Where the DRB determines that 
policies and procedures under which 
the applicant was discharged differ in 
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material respects from policies and 
procedures currently applicable on a 
Service-wide basis to discharges of the 
type under consideration, provided 
that such changes in policies or proce¬ 
dures represent a substantial enhance¬ 
ment of the rights afforded a respon¬ 
dent In such proceedings; 

(v) Where an Individual is to be rep¬ 
resented by a counsel/representative, 
and was not so represented in any pre¬ 
vious consideration of the case by the 
DRB; 

(vi) Where the case was not previ¬ 
ously considered under uniform stan¬ 
dards published pursuant to Pub. L. 
95-126 and such application is made 
before January 1, 1980 or within 15 
years after the date of discharge; or 

(vii) On the basis of presentation of 
new, substantial, relevant evidence not 
available to the applicant at the time 
of the original review. The decision as 
to whether evidence offered by an ap¬ 
plicant in support of a request for re¬ 
consideration is in fact new, substan¬ 
tial, relevant, and was not available to 
the applicant at the time of the origi¬ 
nal review will be based on a compari¬ 
son of such evidence with the evidence 
considered in the previous discharge 
review. If this comparison show r s that 
the evidence submitted would have 
had a probable effect on matters con¬ 
cerning the propriety or equity of the 
discharge, the request for reconsider¬ 
ation shall be granted. 

(9) Availability of Records and Docu¬ 
ments: 

(i) Prior to a review, applicants or 
other designated representatives may 
obtain copies of military records by 
submitting a Standard Form 180, Re¬ 
quest Pertaining to Military Records, 
to the National Personnel Records 
Center (NPRC). 9700 Page Boulevard, 
St. Louis, Mo. 62132. The individual 
shall be informed the request must be 
submitted prior to the time the DD 
Form 293 is submitted. Once the DD 
Form 293 is initiated by the applicant 
and processed by the NPRC, the re¬ 
cords will no longer be available at the 
NPRC for copying and submission to 
the applicant. 

(ii) If the DRB Is not authorized to 
provide copies of documents that are 
under the cognizance of another Gov¬ 
ernment department, office or activ¬ 
ity, applications for such information 
must be made by the applicant to the 
cognizant authority. The DRB shall 
advise the applicant of the mailing ad¬ 
dress of the Government department, 
office, or activity to which the request 
should be submitted. 

(iii) In the event that the official re¬ 
cords relevant to the discharge review 
are not available at the agency having 
custody of the records, the applicant 
shall be notified of the situation and 
requested to provide such information 
and documents as may be desired in 
support of the request for discharge 
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review. A period of not less than 30 
days shall be allowed for such docu¬ 
ments to be submitted. At the expira¬ 
tion of this time period, the review 
may be conducted with information 
available to the DRB. 

(iv) A DRB may take steps to obtain 
additional evidence material to the dis¬ 
charge review under consideration 
beyond that found in the official mili¬ 
tary records or submitted by the appli¬ 
cant, if a review of available evidence 
suggests certain aspects of the review 
would be incomplete without the addi¬ 
tional information or when the appli¬ 
cant presents testimony or documents 
which require additional information 
to evaluate properly. Such informa¬ 
tion shall be made available to the ap¬ 
plicant, upon request, with appropri¬ 
ate modifications regarding classified 
material. 

(v) Prior to initiation of the decision 
process specified in § 70.5(c), the appli¬ 
cant and/or counsel/representative is 
entitled to request access to the re¬ 
cords to be considered by the DRB in 
the discharge review’. 

(A) At a reasonable time prior to the 
initiation of the decision process, in 
any case heard on request of an appli¬ 
cant, the DRB shall provide the appli¬ 
cant and/or counsel/representative 
with notice of the availability of all 
regulations and documents to be con¬ 
sidered in the discharge review, except 
for documents in the official person¬ 
nel/medical records and any docu¬ 
ments submitted by the applicant. The 
DRB shall also notify the applicant 
and/or counsel/representative: (I) of 
the right to examine such documents 
or to be provided with copies of the 
documents upon request, (2) of the 
date by which such requests must be 
received, and ( 3) of the opportunity to 
respond within a reasonable period of 
time to be set by the DRB. 

(B) When necessary to acquaint the 
applicant with the substance of a clas¬ 
sified document, the classifying au¬ 
thority, on the request of the DRB, 
shall prepare a summary of or extract 
from the document deleting all refer¬ 
ences to sources of information and 
other matters, the disclosure of which, 
in the opinion of the classifying au¬ 
thority, would be detrimental to the 
national security interests of the 
United States. Should preparation of 
such summary be deemed impractica¬ 
ble by the classifying authority, infor¬ 
mation from the classified source shall 
not be considered by the DRB in its 
review of the case. 

<vi) Regulations of a Military De¬ 
partment may be obtained at any in¬ 
stallation under the jurisdiction of the 
Military Department concerned or by 
wrriting to the Armed Forces Discharge 
Review/Correction Board Reading 
Room, The Pentagon Concourse, 
Washington, D.C. 20310. 

(10) A secretary/recorder or assis¬ 
tant shall be designated to assist in 


the functioning of each DRB in accor¬ 
dance with the procedures prescribed 
by the Secretary concerned. 

(11) Personal appearance hearings 
(including hearing examinations) shall 
be conducted with recognition of the 
rights of the individual to privacy. Ac¬ 
cordingly, presence at hearings of indi¬ 
viduals other than those whose pres¬ 
ence is required will be limited to per¬ 
sons authorized by the Secretary con¬ 
cerned or expressly requested by the 
applicant, subject to reasonable limita¬ 
tions based upon available space. If in 
the opinion of the presiding officer, 
presence of other individuals would be 
prejudicial to the interests of the ap¬ 
plicant or the Government, such hear¬ 
ings may be held in closed session. 

(12) Evidence and testimony: 

(i) The DRB may consider any evi¬ 
dence obtained in accordance with this 
Part. 

(ii) Formal rules of evidence shall 
not be applied in DRB proceedings. 
The presiding officer shall rule on 
matters of procedure and shall insure 
that reasonable bounds of relevancy 
and materiality are maintained in the 
taking of evidence and presentation of 
witnesses. 

(iii) Applicants undergoing personal 
appearance hearings shall be permit¬ 
ted to make sworn or un- sworn state¬ 
ments, if they so desire, or to intro¬ 
duce witnesses, documents, or other 
information on their behalf, all at no 
expense to the Department of De¬ 
fense. 

(iv) Applicants may also make oral 
or written arguments personally and/ 
or through counsel/representatives. 

(v) Applicants who present sworn or 
unsworn statements and witnesses 
may be questioned by the DRB. All 
testimony shall be taken under oath 
or affirmation unless the applicant 
specifically requests to make an uns¬ 
worn statement. 

(vi) There is a presumption .of regu¬ 
larity in the conduct of governmental 
affairs. This presumption can be ap¬ 
plied in any review unless there is sub¬ 
stantial credible evidence to rebut the 
presumption. 

(13) Contentions. 

(i) Applicants must state clearly and 
specifically their contentions, and/or 
the issues of fact, law, or discretion for 
a written determination to be made in 
accordance with § 70.5(d)(4)(ii). 

(ii) In addition, the DRB shall con¬ 
sider such issues of fact, law, or discre¬ 
tion as are discerned by the DRB in 
the discharge review process. 

(iii) The DRB shall make findings 
and conclusions with respect to the 
contentions and issues as required by 
8 70.5(d)(4). 

(14) Decisions. On the basis of its 
findings and conclusions, the DRB 
shall record its decision as to whether 
relief should be granted. The nature 
of any change shall be specified clear¬ 
ly. 
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(15) Implementation of Discharge 
Review Decisions. A written notifica¬ 
tion shall be issued to implement the 
decision of the DRB, or that of higher 
authority, in each discharge review 
case. 

(c) Decision process . (1) The DRB or 
the DRB panel, as appropriate, shall 
meet in plenary session to review dis¬ 
charges and exercise its discretion on a 
case-by-case basis in applying the stan¬ 
dards set forth in § 70.6. 

(2) The presiding officer is responsi¬ 
ble for the conduct of the discharge 
review. The presiding officer shall con¬ 
vene, recess, and adjourn the DRB 
panel as appropriate and shall main¬ 
tain an atmosphere of dignity and de¬ 
corum at all times. 

(3) Each DRB member shall act 
under oath or affirmation requiring 
careful, objective consideration of the 
application. DRB members are respon¬ 
sible for eliciting all facts necessary 
for a full and fair hearing. They shall 
consider all information presented to 
them by the applicant. In addition, 
they shall consider available Service 
and health records, together with such 
other records as may be in the files of 
the Military Department concerned 
and relevant to the issues before the 
DRB, and any other evidence obtained 
in accordance with this part. 

(4) If the applicant does not appear 
in person and the designated counsel/ 
representative does not appear in the 
applicant’s behalf, the DRB shall 
review the application on the basis of 
available official records, documentary 
evidence submitted by or on behalf of 
the applicant, presentation of the 
hearing examination, if any. and any 
other relevant evidence obtained in ac¬ 
cordance with this part. 

(5) If the applicant appears in 
person or the designated counsel/rep¬ 
resentative appears before the DRB in 
the applicant’s behalf, the DRB shall 
review the application on the basis of 
testimony on behalf of the applicant, 
available official records, documentary 
evidence submitted by or on behalf of 
the applicant, presentation of the 
hearing examination, if any, and any 
other relevant evidence obtained in ac¬ 
cordance with this part. 

(6) Application of Standards: 

(i) When a DRB determines that an 
applicant’s discharge was improper 
(5 70.6(b)), the DRB will determine 
which reason for discharge should 
have been assigned based upon the 
facts and circumstances properly 
before the discharge authority in view 
of the Service regulations governing 
reasons for discharge at the time the 
applicant was discharged. Unless it is 
also determined that the discharge 
was inequitable (§ 70.6(c)), the provi¬ 
sions as to characterization in the reg¬ 
ulation under which the applicant 
should have been discharged will be 
considered in determining whether 
further relief is warranted. 
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(ii) When the DRB determines that 
an applicant’s discharge was inequita¬ 
ble (§70.6(c)), any change will be 
based on the evaluation of the appli¬ 
cant's overall record of service and rel¬ 
evant regulations of the Military Ser¬ 
vice of which the applicant was a 
member. 

(7) Voting shall be conducted in 
closed session, a majority of the five 
members' votes constituting the DRB 
decision. Voting procedures shall be 
prescribed by the Secretary of the 
Military Department concerned. 

(8) Details of closed session delibera¬ 
tions of a DRB are privileged informa¬ 
tion and shall not be divulged. 

(9) Minority opinions may be record¬ 
ed by any member in accordance with 
procedures prescribed by the Secre¬ 
tary concerned. 

(10) DRB’s may request advisory 
opinions from staff offices of their 
Military Departments. These opinions 
are advisory in nature and are not 
binding on the DRB in its decision 
making process. 

(d) Decisional document A deci¬ 
sional document shall be prepared for 
each review conducted by a DRB. At a 
minimum this document shall contain: 

(1) The date, character of, and 
reason for the discharge or dismissal 
certificate issued to the applicant 
upon separation from military service, 
including the specific regulatory au¬ 
thority under which the discharge or 
dismissal certificate was issued. 

(2) The circumstances and character 
of the applicant’s service as extracted 
from Service records, health records 
and information provided by other 
government authority or the appli¬ 
cant, such as, but not limited to: 

Date of enlistment. 

Period of enlistment. 

Age at enlistment. 

Length of service. 

Periods of unauthorized absence. 

Conduct and efficiency ratings (numerical 
or narrative). 

Highest rank achieved. 

Awards and decorations. 

Educational level. 

Aptitude test scores. 

Incidents of punishment pursuant to Arti¬ 
cle 15, Uniform Code of Military Justice (in¬ 
cluding nature and date of offense or pun¬ 
ishment). 

Conviction by court-martial. 

Prior military service and type of dis¬ 
charge received. 

(3) Reference to the wit ten brief, 
documentary evidence, and testimony 
presented to the DRB by or on behalf 
of the applicant. 

(4) A statement of findings, conclu¬ 
sions, and reasons consisting of: 

(i) Findings on all issues of fact, law, 
or discretion upon which the decision 
on the application is based, including 
those factors required by applicable 
Service regulations to be considered 
for determination of the character of 
and reason for the discharge or dis¬ 
missal certificate in question. 
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(ii) Findings and conclusions on all 
other issues of fact, law, or discretion 
raised by the applicant in accordance 
with § 70.5(b)(13)(i), including claims 
by the applicant that statutory, regu¬ 
latory, and/or constitutional provi¬ 
sions were violated, and such other 
claims made by the applicant, which 
in the opinion of the DRB would have 
warranted greater relief than that af¬ 
forded the applicant by the DRB’s de¬ 
cision if resolved in the applicant's 
favor. 

(iii) Conclusions as to whether or 
not any change, correction, or modifi¬ 
cation should be made in the type or 
character of the discharge or dismissal 
and/or the reason and authority for 
the discharge or dismissal: and, if so 
concluded, the particular changes, cor¬ 
rections, or modifications that should 
be made. 

(iv) A statement of the reasons for 
the findings and conclusions made in 
accordance with subdivisions (i) 
through (iii) of this subparagraph. 

(5) Advisory opinions, including 
those containing factual information, 
where such opinions have been relied 
upon for final decision or have been 
accepted as a basis for rejecting any of 
the applicant's claims. Such advisory 
opinions or relevant portions thereof 
that are not fully set forth in the 
statement of findings, conclusions, and 
reasons shall be incorporated by refer¬ 
ence therein. A copy of such opinions 
shall be appended to the decision and 
included in the record of proceedings. 

(6) A record of the DRB members’ 
names and votes. 

(7) The DRB decision and written 
minority opinions or reports, if any. 

(8) A listing of the contentions or 
issues presented by the applicant, if 
not included elsewhere. 

(9) An authentication of the docu¬ 
ment by an appropriate official. 

(e) Issuance of decisions following 
discharge review. The applicant and 
counsel/representative, if any. shall bo 
provided with a copy of the decisional 
document and of any further action in 
review. Final notification of decisions 
shall be issued to the applicant with a 
copy to the counsel/representative, if 
any, and to the Military Service. 

(1) Notification to applicants, with 
copies to counsel/representatives, 
shall normally be made through the 
U.S. Postal Services. Such notification 
shall consist of a notification of deci¬ 
sion, together with a copy of the deci¬ 
sional document. 

(2) Notification to the Military Ser¬ 
vices shall be for the purpose of appro¬ 
priate action and inclusion of review 
matter in personnel records. Such no¬ 
tification shall bear appropriate certi¬ 
fication of completeness and accuracy. 

(3) Actions on review by superior au¬ 
thority, when occurring, shall be pro¬ 
vided to the applicant and counsel/ 
representative in the same manner as 
the notification of the review decision. 
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(f) Records of DRB proceedings. (1) 
When the proceedings in any review 
have been concluded, a record thereof 
will be prepared. Records may include 
written records, electro-magnetic re¬ 
cords, videotape recordings, or a com¬ 
bination thereof. 

(2) At a minimum, the record will in¬ 
clude the following: 

The application for review. 

A record of the testimony in verbatim, 
summarized, or recorded form at the option 
of the DRB concerned. 

Documentary evidence or copies thereof 
considered by the DRB other than the Mili¬ 
tary Service record. 

Briefs/arguments submitted by or on 
behalf of the applicant. 

Advisory opinions considered by the DRB, 
if any. 

The findings, conclusions, and reasons de¬ 
veloped by the DRB. 

Notification of the DRB’s decision to the 
cognizant custodian of the applicant’s re¬ 
cords, or reference to the notification docu¬ 
ment. 

Minority reports. If any. 

A copy of the decisional document. 

(g) Cases reviewed by the Secretary 
of the Military Department concerned, 
or by one to whom the reviewing au¬ 
thority has been delegated, shall be 
considered in accordance with the 
standards set forth in § 70.6. 

(1) On every decision of the DRB 
that is reviewed by the Secretary, or 
by one to whom reviewing authority 
has been delegated, the decision on 
review shall be made in writing. 

(2) In every case, the decision of the 
DRB and the reviewing authority, if 
any, shall include a statement of find¬ 
ings, conclusions. and reasons, 
(§ 70.5(d)(5)) except where the review¬ 
ing authority expressly adopts, in 
whole or in part, the statement of 
findings, conclusions and reasons of 
the DRB. Similarly, where the review¬ 
ing authority adopts the DRB's state¬ 
ment of findings, conclusions and rea¬ 
sons, there is no requirement for du¬ 
plicative publication and indexing 
under terms of § 70.5(i). 

(h) Final disposition of the record of 
proceedings. The original record of 
proceedings and all appendices thereto 
shall in all cases be incorporated in 
the Service record of the applicant 
and the Service record shall be re¬ 
turned to the custody of the NPRC, 
St. Louis, Mo. Other copies shall be 
filed and disposed of in accordance 
with separate Military Service regula¬ 
tions. 

(i) Availability of Discharge Review 
Board documents for public inspection 
and copying. (DA copy of the deci¬ 
sional document prepared in accor¬ 
dance with § 70.5(d) shall be made 
available for public inspection and 
copying promptly after a notice of 
final decision is sent to the applicant. 

(2) To the extent required to prevent 
a clearly unwarranted invasion of per¬ 
sonal privacy, identifying details of 
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the applicant and other persons will 
be deleted from documents made 
available for public inspection and 
copying. Names, addresses, social secu¬ 
rity numbers, and Military Service 
numbers must be deleted. Written jus¬ 
tification shall, be made for all other 
deletions and shall be available for 
public inspection. 

(3) Any other privileged or classified 
material contained in or appended to 
any documents required by this agree¬ 
ment to be furnished the applicant 
and counsel/representative or made 
available for public inspection and 
copying may be deleted therefrom 
only if a written statement of the basis 
for the deletions is provided the appli¬ 
cant and counsel/representative and 
made available for public inspection. 
It is not intended that the statement 
be so detailed as to reveal the nature 
of the withheld material. 

(4) DRB documents made available 
for public inspection and copying shall 
be located in the Armed Forces Dis¬ 
charge Review/Correction Boards 
Reading Room. The documents shall 
be indexed in a usable and concise 
form so as to enable the public and 
those who represent applicants before 
the DRBs to isolate from all these de¬ 
cisions that are indexed those cases 
that may be similar to an applicant's 
case and that indicate the circum¬ 
stances under and/or reasons or which 
the DRB or the Secretary concerned 
granted or denied relief. 

(i) The reading file index shall in¬ 
clude, in addition to any other items 
determined by the DRB, the case 
number, the date, character of, reason 
for, and authority for the discharge. It 
shall further include the decisions of 
the DRB and reviewing authority, if 
any, and the issues addressed in the 
statement of findings, conclusions and 
reasons. 

(ii) The index need be permanently 
maintained only at permanent DRB 
regional locations. This index should 
be made available at sites selected for 
traveling board hearings or hearings 
examinations for such periods as the 
DRB is present and in operation. Ap¬ 
plicants at such sites shall be so ad¬ 
vised in the notice of scheduled hear¬ 
ings. 

(iii) The Armed Forces Discharge 
Review/Correction Boards Reading 
Room shall publish indexes quarterly 
for all Boards. All Boards will be re¬ 
sponsible for timely submission to the 
Reading Room of individual case in¬ 
formation required for update of the 
indexes. These indexes shall be avail¬ 
able for public inspection and/or pur¬ 
chase at the Reading Room. This in¬ 
formation will be provided to appli¬ 
cants in the notice of scheduled hear¬ 
ings. 

(iv) Correspondence relating to mat¬ 
ters under the cognizance of the Read¬ 
ing Room (including requests for pur¬ 


chase of indexes) shall be addressed 
to: 

Armed Forces Discharge Review/Correc¬ 
tion Board Reading Room, The Pentagon 

Concourse, Washington. D.C. 20310. 

(j) Privacy Act information. Infor¬ 
mation protected under the Privacy 
Act is involved in the discharge review 
functions. The provisions of 32 CFR 
Part 286a will be observed throughout 
the processing of a request for review 
of discharge or dismissal. 

§ 70.6 Discharge review standards. 

(a) Objective of Review. The objec¬ 
tive of a discharge review is to exam¬ 
ine the propriety and equity of the ap¬ 
plicant's discharge and to effect 
changes, if necessary. The standards 
of review and the underlying factors 
which aid in determining whether the 
standards are met shall be historically 
consistent with criteria for determin¬ 
ing honorable service. No factors shall 
be established which require automat¬ 
ic change or denial of a change in a 
discharge. Neither a DRB or the Sec¬ 
retary of the Military Department 
concerned shall be bound by any 
methodology of weighting of the fac¬ 
tors in reaching a determination. In 
each case, the DRB or Secretary of 
the Military Department concerned 
shall give a full, fair, and impartial 
consideration to all applicable factors 
prior to reaching a decision. 

(b) Propriety. A discharge shall be 
deemed to be proper unless, in the 
course of discharge review, it is deter¬ 
mined that: 

(1) There exists an error of fact. law. 
procedures, or discretion associated 
with the discharge at the time of issu¬ 
ance; and that the rights of the appli¬ 
cant were prejudiced thereby. Such 
error shall constitute prejudicial error, 
if there is substantial doubt that the 
discharge would have remained the 
same if the error had not been made; 
or 

(2) That a change in policy by the 
Military Service of which the appli¬ 
cant was a member, made expressly 
retroactive to the type of tiischarge 
under consideration, requires a change 
in the discharge. 

(c) Equity. A discharge shall be 
deemed to be equitable unless; 

(1) In the course of a discharge 
review, it is determined that the poli¬ 
cies and procedures under which the 
applicant was discharged differ in ma¬ 
terial respects from policies and proce¬ 
dures currently applicable on a Ser¬ 
vice-wide basis to discharges of the 
type under consideration, provided 
that: 

(i) Current policies or procedures 
represent a substantial enhancement 
of the rights afforded a respondent in 
such proceedings; and 

(ii) There is substantial doubt that 
the applicant would have received the 
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same discharge if relevant current 
policies and procedures had been avail¬ 
able to the applicant at the time of 
the discharge proceedings under con¬ 
sideration; 

(2) At the time of Issuance, the dis¬ 
charge was inconsistent with stan¬ 
dards of discipline in the Military Ser¬ 
vice of which the applicant was a 
member, or 

(3) In the course of a discharge 
review, it is determined that relief is 
warranted based upon consideration of 
the applicant’s Service record and 
other evidence presented to the DRB 
viewed in conjunction with the factors 
listed in this subparagraph and the 
regulations under which the applicant 
was discharged, even though the dis¬ 
charge was determined to have been 
otherwise equitable and proper at the 
time of issuance. Areas of consider¬ 
ation include, but are not limited to: 

(i) Quality of service, as evidenced 
by factors such as: 

Service history, including date of enlist¬ 
ment, period of enlistment, highest rank 
achieved, conduct or efficiency ratings (nu¬ 
merical or narrative). 

Awards and decorations. 

Letters of commendation or reprimand. 

Combat serv ice. 

Wounds received in action. 

Records of promotions and demotions. 

Level of responsibility at which the appli¬ 
cant served. 

Other acts of merit that may not have re¬ 
sulted in a formal recognition through an 
award or commendation. 

Length of service during the service 
period which is the subject of the discharge 
review. 

Prior military service and type of dis¬ 
charge received or outstanding post-service 
conduct to the extent that such matters 
provide a basis for a more thorough under- 

Landing erf the performance of the appli¬ 
cant during the period of service which is 
the subject of the discharge review. 

Convictions by court-martial. 

Records of nonjudicial punishment. 

Convictions by ctvU authorities while a 
member of the Service, reflected in the dis¬ 
charge proceedings or otherwise noted in 
Military Service records. 

Records of periods of unauthorized ab¬ 
sence. 

Records relating to a discharge in lieu of 

court-mar tial 

(ii) Capability to serve, as evidenced 
by factors such as: 

(A) Total Capabilities . This includes 
an evaluation of matters such as age. 
educational level, and aptitude scores. 
Consideration may also be given to 
whether the individual met normal 
military standards of acceptability for 
military service and similar Indicators 
of an individual’s ability to serve satis¬ 
factorily, as well as ability to adjust to 
the military service. 

(B) Family/Personal Problems. This 
includes matters in extenuation or 
mitigation of the reason for discharge 
that may have affected the applicant's 
ability to serve satisfactorily. 

(C) Arbitrary or Capricious Actions. 
This Includes actions by individuals in 
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authority which constitute a clear 
abuse of such authority and which, al¬ 
though not amounting to prejudicial 
error, may have contributed to the de¬ 
cision to discharge or to the character¬ 
ization of service. 

CD) Discrimination. This includes 
unauthorized acts as documented by 
records or other evidence. 

Maurice W. Roche, 
Director , Correspondence and 
Directives , Washington Head¬ 
quarters Service, Department 
of Defense. 

March 29,1978. 

(FR Doc. 78-8638 Filed 3-30-78; 8:45 ami 


[6560-01] 

Title 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

SU&CH AFTER C— AIR PROGRAMS 

CFRL 869-41 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Regulation 15 of the Oklahoma Plan 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Final rule. 

SUMMARY: This rulemaking ap¬ 
proves, in part, the Oklahoma State 
Implementation Plan <SIP) revised 
Regulation No. 15 for control of organ¬ 
ic emissions (effective date of Decem¬ 
ber 31, 1974) and disapproves the pho¬ 
tochemical oxidant/hydrocarbon con¬ 
trol strategy for the Central and 
Northeastern Oklahoma Intrastate Air 
Quality Control Regions, as submitted 
by the Governor on June 16, 1975. 
Under existing regulations, changes in 
SIP’s must be approved by the EPA 
Administrator after determination 
that they are consistent with the pro¬ 
visions of the Clean Air Act. 

EFFECTIVE DATE: March 31. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Jack S. Divita, Air Programs Branch. 
Air and Hazardous Materials Divi¬ 
sion. Environmental Protection 
Agency, Region VI, Dallas, Tex. 
75270, 214-767-2742. 

SUPPLEMENTARY INFORMATION: 

Background 

On June 16, 1975 the State of Okla¬ 
homa formally submitted to the Envi¬ 
ronmental Protection Agency a revised 
Regulation No. 15, effective December 
31, 1974, for control of emissions of 
non-methane hydrocarbons from sta¬ 
tionary sources and a Photochemical 
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Oxidant Control Strategy for the Cen¬ 
tral and Northeastern Oklahoma Air 
Quality Control Regions (AQCRsL 
With the revised regulation the State 
anticipated that the two AQCRs could 
attain the oxidant standard by July 
1977 as demonstrated in their accom¬ 
panying control strategy. 

The original Regulation No. 15, 
adopted January 1972, only regulated 
hydrocarbon emissions from new 
sources built after the regulation’s ef¬ 
fective date. The revised regulation, 
effective December 1974, extended 
coverage of Regulation No. 15 to exist¬ 
ing hydrocarbon sources in the Cen¬ 
tral Oklahoma and Tulsa Air Quality 
Maintenance Areas (AQMAs). The 
Central Oklahoma AQMA includes 
Oklahoma County and parts of Cana¬ 
dian and Cleveland Counties. The 
Tulsa AQMA includes Tulsa County 
and parts of Rogers, Wagoner. Creek, 
and Osage Counties. Compliance with 
the revised regulation was required of 
existing sources by June 30, 1975. 

Additional changes in Regulation 
No. 15 as adopted In 1974 from the 
original regulation Include specifying 
an efficiency requirement for vapor re¬ 
covery systems on storage tanks, quan¬ 
tifying allowable emissions from 
pumps and compressors, and further 
restricting the use of organic solvents 
by placing an emission limit on sources 
in terms of pounds per hour. 

Revised Regulation No. 15 also 
exempts “agricultural purposes” from 
control (Subsection 15.27c) while the 
1972 regulation did not. Since this is a 
relaxation of the regulation and since 
no justification for, or analysts of the 
air quality impact of exempting previ¬ 
ously controlled sources was provided 
by the State, the EPA must disap¬ 
prove this subsection. The EPA must 
disapprove section 15.3 entitled Organ¬ 
ic Solvents in the revised Regulation 
No. 15 since no definition of ‘organic 
solvents’ exists in this or any other 
currently approved Oklahoma regula¬ 
tion. Thus section 15.3 would not be 
enforceable under the Oklahoma 
State Implementation Plan. Subsec¬ 
tion 15.36b, which exempts certain 
“non-reactive” solvents from control, 
is inconsistent with the EPA policy to 
require control of almost all volatile 
organic carbon compounds. Disapprov¬ 
al of this subsection is included under 
the disapproval of section 15.3. 

The State’s control strategy, based 
on 1971 air quality data, mathemat¬ 
ically demonstrated that the oxidant 
standard would be attained by 1977 in 
Oklahoma City and Tulsa. More 
recent air quality data has shown an 
Increase in oxidant concentrations in 
the two cities, thus indicating a need 
for revisions of the control strategy. 
The State has committed to revise its 
hydrocarbon control regulation and 
control strategy analysis by the end of 
calendar year 1978. 


FEDERAL REGISTER, VOL 43, NO. 63—FRIDAY, MARCH 31, 1978 









13574 


RULES AND REGULATIONS 


Action 

The EPA proposed approval, in part, 
of revised Oklahoma Regulation No. 
15 and disapproval of the accompany¬ 
ing control strategy in the Federal 
Register of November 11, 1977. Com¬ 
ments on the proposed action were re¬ 
quested; none were received. The EPA 
did not conduct public hearings since 
the State’s adoption procedure met all 
requirements of 40 CFR Part 51 in¬ 
cluding §51.4, the requirement for ade¬ 
quate public participation 

This action approves Oklahoma Reg¬ 
ulation No. 15. effective date of De¬ 
cember 31, 1974, excepting Subsection 
15.27c and Section 15.3, and disap¬ 
proves the hydrocarbon control strate¬ 
gy as inadequate to attain the Nation¬ 
al Ambient Air Quality Standard for 
photochemical oxidants. 

This final rulemaking is issued 
under the authority of Section 110(a) 
of the Clear Air Act, as amended, 42 
U.S.C. 1857c-5(a). 

Dated: March 27, 1978. 

Douglas M. Costle, 
Administrator. 

Part 52 of Chapter I, Title 40 of the 
Code of Federal Regulations is amend¬ 
ed as follows: 

1. In §52.1920, paragraph (c) is 
amended by adding paragraph (11) as 
follows: 

§ 52.1920 Identification of plan. 

• • • • • 

(c) • • * 

(11) Revisions of Oklahoma Regula¬ 
tion No. 15 for control of emissions of 
organic materials were adopted (effec¬ 
tive date) December 31, 1974, and sub¬ 
mitted by the Governor on June 16, 
1975. 

2. Subpart LL is amended by adding 
§ 52.1932 as follows: 

§52.1932 Control strategy: Photochemical 
oxidants. 

(a) The requirements of § 51.14(a) of 
this chapter are not met since the plan 
submitted by the State does not pro¬ 
vide the degree of hydrocarbon emis¬ 
sion reduction necessary to attain, as 
expeditiously as practicable, and main¬ 
tain the national standards for photo¬ 
chemical oxidants (hydrocarbons) in 
the Central Oklahoma and Northeas¬ 
tern Oklahoma Intrastate Regions. 

(b) Subsection 15.27c of Revised 
Regulations 15 (effective date of De¬ 
cember 31, 1974) is disapproved. 

(c) Section 15.3 of Revised Regula¬ 
tion 15 (effective date of December 31, 
1974) is disapproved. 

CFR Doc. 78-8488 Filed 3-30-78; 8:45 am] 


[4110-35] 

Title 42—Public Health 

CHAPTER IV—HEALTH CARE FI¬ 
NANCING ADMINISTRATION, DE¬ 
PARTMENT OF HEALTH, EDUCA¬ 
TION, AND WELFARE 

PART 450—ADMINISTRATION OF 
MEDICAL ASSISTANCE PROGRAMS 

Medicaid Quality Control Systems; 
Expansion of Information Require¬ 
ments 

AGENCY: Health Care Financing Ad¬ 
ministration. 

ACTION: Final rule. 

SUMMARY: This rule amends the 
regulations for the Medicaid program 
(title XIX of the Social Security Act) 
pertaining to the Medicaid Quality 
Control (MQC) system. It expands the 
present MQC system for eligibility 
review to include the extent of which 
payments for Medicaid services (a) 
took account of available medical in¬ 
surance (b) were based on complete 
and accurate claims. It also includes 
changes in the reporting requirements 
for State Medicaid agencies. These 
changes will enable the MQC system 
to generate better estimates of mis¬ 
spent dollars, determine the causes of 
erroneous payments, and facilitate 
corrective actions. 

DATES: Effective April 1, 1978. How¬ 
ever, comments will be accepted until 
May 1, 1978. 

ADDRESSES: Address comments in 
writing to: Administrator, Health Care 
Financing Administration, Depart¬ 
ment of Health, Education, and Wel¬ 
fare, P.O. Box 2366, Washington, D.C. 
20013. Please refer to MMB-238-RC. 
Agencies and organizations are re¬ 
quested to submit comments in dupli¬ 
cate. Comments will be available for 
public inspection two weeks after pub¬ 
lication Monday through Friday of 
each week from 8:30 a.m. to 5 p.m.. 
Health Care Financing Administra¬ 
tion, Room 5225, 330 C Street SW., 
Washington, D.C., 202-245-0950. 

FOR FURTHER INFORMATION 
CONTACT: 

Victor Kugajevsky, 202-472-3846. 

SUPPLEMENTARY INFORMATION: 
The current Medicaid Eligibility Qual¬ 
ity Control system is a State-adminis¬ 
tered management tool which mea¬ 
sures the level of erroneous Medicaid 
payments due to errors in determining 
eligibility. While eligibility errors are 
the largest portion of Medicaid pay¬ 
ment errors, erroneous payments of 
substantial amounts also result from a 
State agency’s failure to identify and 
recover third party liability) (e.g.. 


other health insurance) and from 
claims processing errors, such as dupli¬ 
cate payments, payment for services 
not covered in the State plan, and pay¬ 
ments to providers not enrolled in 
Medicaid. 

In recent hearings before the Sub¬ 
committee on Health and the Environ¬ 
ment, House Committee on Interstate 
and Foreign Commerce, the Secretary 
of HEW reported that during fiscal 
year 1977, over $1.1 billion in errone¬ 
ous Federal and State payments was 
made for ineligible recipients ficiaries. 
In addition, an estimated $600 million 
was lost in unrecovered third party li¬ 
ability and another $200 million in 
claims processing errors. 

This regulation maintains the pre¬ 
sent eligibility review and adds a 
review for third party liability and 
claims processing errors. Under the re¬ 
vised system, States will select a 
sample of Medicaid cases and will 
review these to identify eligibility, 
third party liability and claims pro¬ 
cessing errors. 

Revising the Medicaid Quality Con¬ 
trol System to measure third party li¬ 
ability and claims processing errors 
will provide States and the Federal 
Government with previously unavail 
able information on levels of errone¬ 
ous payments due to these types of 
errors and with data for corrective 
action programs to control such 
errors. HEW will evaluate the State 
error findings for accuracy, monitor 
corrective action plans and help the 
States reduce errors. 

The State Medicaid agencies were 
previously notified that these revisions 
might be made to the current Medic¬ 
aid Quality Control system and the 
changes have been reviewed with the 
Medicaid Quality Control State Advi¬ 
sory Board. The revised MQC system 
has been pilot tested in several States. 
The response from these parties has 
generally supported these revisions, 
because they substantially improve 
the utility of the Medicaid Quality 
Control System. 

Effective date: In our view, although 
these changes are important, they are 
essentially technical in nature and do 
not represent significant policy revi¬ 
sions. Moreover, we believe the cur¬ 
rent six-month review periods, which 
run from April through September 
and from October through March, 
should be kept intact in order to main¬ 
tain continuity and avoid unnecessary 
administrative complications. At the 
same time, we believe it important to 
implement this revision during the 
April-September 1978 review period, 
rather than postpone its implementa¬ 
tion another 6 months. For these rea¬ 
sons. we have concluded that public 
rulemaking should be waived and the 
regulation should be issued as a final 
rule effective April 1, 1978. 

As a result of the Department’s no¬ 
tices explaining our intent to require 
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an expanded system, most State Med¬ 
icaid agencies have begun planning lor 
these changes. However, we recognize k 
that some agencies may need a period 
of time to revise their administrative 
procedures and, possibly, to recruit or 
train personnel In order to implement 
fully this regulation. 

In light of the varying capacities of 
States to make the full transition, the 
Department will allow a phased imple¬ 
mentation. where necessary, by per¬ 
mitting partial sampling during April- 
June period. The full sampling re¬ 
quirements must be met beginning 
July 1.1978. 

Comments are invited, even though 
this regulation is being issued as a 
final rule, and will be carefully evalu¬ 
ated with a view towards possible revi¬ 
sion. _ 

42 CFR 450.25 is revised to read as 

follows: 

§ 150.25 Medicaid quality control. 

(a) Scope. This section establishes 
State plan requirements for a quality 
control program designed to monitor 
the accuracy of payments made under 
Medicaid. 

(b) Definitions. For purposes of this 

section: 

(1) “Eligibility Error" means that 
medical assistance coverage has been 
certified or payment has been made 
for a recipient who during the month 
tmder review (I) was ineligible under 
the State’s plan: Cii) or had not met re¬ 
cipient liability requirements when 
certified eligible for Medicaid. 

(2) “Third Party Liability Error" 
means Federal financial participation 
(FTP) has been claimed for a medical 
assistance payment when Ci) all or part 
of the medical services should have 
been paid for by a third party: and Cii) 
the State failed to comply with the re¬ 
quirements of § 450.31 for considering 
the liability of third parties. 

(3) “Claims Processing Error" means 
FTP has been claimed for a medical 
assistance payment Cl) for a service not 
authorized under the State plan; (ii) to 
a provider not certified for participa¬ 
tion in the Medicaid program; Ciii) for 
a duplicate payment for the same 
service(s); or (iv) in an amount above 
the allowable reimbursement level for 
that service(s). 

(4) “Active case" refers to a person 
determined to be currently eligible for 
Medicaid benefits. 

(5) “Negative case" refers to an ap¬ 
plication for medical assistance which 
has been denied or otherwise disposed 
of without a determination of eligibil¬ 
ity (for instance, because the applica¬ 
tion was withdrawn or abandoned) or 
a case in which eligibility for medical 
assistance has been terminated. 

(6) “State agency" mean either the 
State title XIX agency or the State 
agency responsible for determining eli¬ 
gibility for medical assistance. 
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(c) State plan requirements. A State 
title XIX plan shall provide for oper¬ 
ating a system of quality control (QC) 
which meet the Federal specifications 
in paragraphs (d) through (h) of this 
section. 

(d) Basic elements of QC system. (1) 
The State agency will operate the QC 
system in accordance with the policies, 
sampling methodology, review proce¬ 
dures and reporting forms and require¬ 
ments specified in Quality Control 
Manuals issued by the Health Care Fi¬ 
nancing Administration (HCFA). 

(2) The State agency will select sta¬ 
tistical samples of both active cases 
and negative cases. 

(3) The State agency will review 
each case in the sample to identify eli¬ 
gibility errors and shall review any 
claims pertaining to each active case 
to identify erroneous payments due to 
ineligibility, beneficiary under- or 
over-stated liability, third party liabil¬ 
ity, and claims processing errors. 

(4) In order to verify information, 
the State agency will conduct field in¬ 
vestigations. including personal inter¬ 
view with respect to each case in the 
active case sample, and personal inter¬ 
views with individuals in the negative 
case action sample to the extent neces¬ 
sary to verify erroneous eligibility de¬ 
terminations. 

(5) The sampling periods for these 
reviews will be 6 months in duration, 
from October through March and 
from April through September. 

(e) Reporting requirements. The 
State agency will submit reports to 
HCFA, in the form and at the time 
specified by HCFA. These shall In¬ 
clude: 

(1) A description of the State’s sam¬ 
pling plan for active cases and nega¬ 
tive case actions. 

(2) A monthly report on eligibility 
reviews completed during the month 
for all cases in the active case sample 
for that month and selected cases 
from the negative case sample for that 
month. 

(3) A monthly report on payment re¬ 
views completed during the month for 
cases in the active case sample. (States 
will wait 4 months after the month 
under review to accumulate claims for 
each sample case.) 

(4) A summary report on eligibility 
findings, and payment error findings 
for all cases in the 6-month sample, to 
be submitted by May 31 of each year 
for the previous April-September sam¬ 
pling period, and by November 30 for 
the October-March sampling period. 

(5) Such other data and reports as 
HCFA requests. 

(f) Access to records. The State 
agency w ill, u pon request, provide au¬ 
thorized HEW staff with access to all 
State records, and all records pertain¬ 
ing to its QC reviews to which the 
State has access. 

Cg) Corrective action. The State 
agency will take appropriate action to 
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correct any eligibility, third party li¬ 
ability, claims processing or negative 
case action errors found in the sample 
cases. The State agency will also take 
appropriate administrative action to 
prevent or reduce the incidence of 
such errors. By July 31 each year, the 
State agency will submit to HCFA a 
report on its error analysis and a cor¬ 
rective action plan. 

(h) Protection of recipient rights. Ac¬ 
tivities under the Quality Control pro¬ 
gram must be performed in a manner 
consistent with 45 CFR 206.1<Ka)U0) 
concerning the rignts of the recipient. 

(Sec. 1102. 49 Stat. 647 (42 US.C. 1302); sec. 
1902(a)(4). 79 Stat. 344 (42 UJS.C. 

1396a(a><4).) 

(Catalog of Federal Domestic Assistance 
Program No. 13.714. Medical Assistance Pro¬ 
gram-) 

Elated: February 23, 1978. 

Robert A. Derzon, 
Administrator , Health Care 
Financing Administration. 

Approved: March 27, 1978. 

Joseph A. Califano. Jr., 

Secretary. 

CFR Doc. 78-8537 Filed 3-30-78; 8:45 am] 
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Title 47—Telecommunication 

CHAPTER I—FEDERAL 
COMMUNICATIONS COMMISSION 

fPCC 78-1981 

PART 74—EXPERIMENTAL, AUXIL¬ 
IARY, AND SPECIAL BROADCAST, 
AND OTHER PROGRAM DISTRIBU¬ 
TIONAL SERVICES 

Use of Type Accepted Equipment 

AGENCY: Federal Communications 
Commission. 

ACTION: Order. 

SUMMARY: Order was issued to 
delete emission restrictions which 
were inapplicable to low power auxil¬ 
iary stations. Inclusion of the emission 
restrictions with rules pertaining to 
low power auxiliary stations was inad¬ 
vertent. Additionally, rules for low 
power auxiliary stations were amend¬ 
ed to delete references to dates upon 
which type acceptance requirements 
became effective since these dates 
have now passed. 

EFFECTIVE DATE: April 3, 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Wilson A. LaFollette, Broadcast 
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Bureau. 202-632-9660. 
SUPPLEMENTARY INFORMATION: 
Adopted: March 14, 1978. 

Released: March 24, 1978. 

Order. In the matter of Editorial 
amendments to Part 74, Subpart H. 
§§74.851, 74.852, and 74.861 of the 
Commission's rules concerning the use 
of type accepted equipment. 

1. On February 10, 1977, the Com¬ 
mission adopted a Report, Memoran¬ 
dum Opinion and Order in Docket 
20195 (FCC 77-119). The primary 
thrust of that proceeding was to pro¬ 
mulgate rules for use of the upper 
VHP television channels by low power 
auxiliary stations. These new rules, 
along with then existing rules for low 
power auxiliary stations contained in 
Part 74, Subpart D. were placed in new 
Subpart H of Part 74. This new sub¬ 
part was entitled “Low Power Auxil¬ 
iary Stations". 

2. Since adoption of Docket 20195, it 
has come to our attention that 
§ 74.861(c) and its associated table 
were erroneously included under Sub¬ 
part H. This section which actually 
pertains to emission limitations for 
remote pickup stations was inadver¬ 
tently associated with the rules for 
low power auxiliary stations which 
were moved from Subpart D to Sub¬ 
part H. Therefore, we are taking 
action herein to delete § 74.861(c) and 
the associated table. 

3. It has also come to our attention 
that we inadvertently specified use of 
the formula 46 +10 log, 0 (mean output 
power in watts) in the emission limita¬ 
tions set forth in § 74.861 of the rules. 
It was intended that the formula 
43 + 10 log io (mean output power in 
watts) be used since this is the formu¬ 
la used throughout the Commission's 
rules. Accordingly, the formula is 
being corrected as shown in the Ap¬ 
pendix. 

4. Part 74, Subpart H, of the rules 
also specifies transmitter type accep¬ 
tance requirements for low power aux¬ 
iliary stations that became effective 
December 1, 1977. Since that effective 
date has now passed, we are taking 
this opportunity to editorially amend 
§74.851 paragraphs (a) and (f) to 
delete the dates contained therein. 
Section 74.852(c) is deleted for similar 
reasons. 

5. Prior notice of rulemaking and 
public participation thereon are un¬ 
necessary. pursuant to the Administra¬ 
tive Procedure and Judicial Review 
Act provisions of 5 U.S.C. 553(b)(3)(B), 
inasmuch as the amendments con¬ 
tained below impose no additional bur¬ 
dens and raise no issue upon which ad¬ 
ditional comments would serve any 
useful purpose. 

6. Since the action herein modifies a 
procedural rule in a manner which re¬ 
lieves a restriction, the rule amend¬ 
ments may be made effective with less 
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than 30 days notice (see 5 U.S.C. 
553(d)). Therefore, it is ordered. That 
pursuant to sections 4(i), 303(r) and 
5(d)(1) of the Communications Act of 
1934, as amended, and §0.281 of the 
Commission’s rules, Part 74 of the 
Commission's rules and regulations is 
amended as set forth below, effective 
April 3, 1978. 

(Secs. 4. 5. 303. 48 St&t., as amended. 1066, 
1088, 1082; (47 U.S.C. 154, 155, 303).) 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

1. Section 74.851, paragraphs (a), 
and (f) are amended to delete the 
dates contained therein as follows: 

Equipment 

§ 74.851 Type acceptance of equipment 

(a) Applications for new low power 
auxiliary stations will not be accepted 
unless the transmitting equipment 
specified therein has been type accept¬ 
ed for use pursuant to provisions of 
this subpart. 

• • • • • 

(f) All transmitters marketed for use 
under this subpart shall be type ac¬ 
cepted by the Federal Communica¬ 
tions Commission for this purpose. 
(Refer to Subpart I of Part 2 of the 
Commission's rules and regulations.) 

2. Section 74.852 is amended by de¬ 
leting paragraph (c) and revising para¬ 
graph (a) as follows: 

§ 74.852 Equipment changes. 

(a) The licensee of a low power aux¬ 
iliary station may make any changes 
in the equipment that are deemed de¬ 
sirable or necessary, including replace¬ 
ment with type accepted equipment, 
without prior Commission approval: 
Provided, The proposed changes will 
not depart from any of the terms of 
the station authorization or the Com¬ 
mission's technical rules governing 
this service: And provided further. 
That any changes made to type ac¬ 
cepted transmitted equipment shall be 
in compliance with the provisions of 
Part 2 of the Commission's rules and 
regulations concerning modification of 
type accepted equipment. 

• • • • • 

(c) [Deleted) 

3. Section 74.861 is amended to read 
as follows: 

§ 74.861 Technical requirements. 

(a) Transmitter power is the power 
at the transmitter output terminals 
and delivered to the antenna, antenna 
transmission line, or any other imped¬ 
ance-matched, radio frequency load. 
For the purpose of this subpart, the 
transmitter power is the carrier power. 


(b) Each authorization for a new low 
power auxiliary station shall require 
the use of type accepted equipment. 
Such equipment shall be operated in 
accordance with the emission specifi¬ 
cations included in the type accep¬ 
tance grant and as prescribed in para¬ 
graphs (c) through (e) of this section. 

(c) Low power auxiliary transmitters 
not required to operate on specific car¬ 
rier frequencies shall operate suffi¬ 
ciently within the authorized frequen¬ 
cy band edges to Insure the emission 
bandwidth fa’ls entirely within the au¬ 
thorized band. 

(d) For low power auxiliary stations 
operating in bands other than the 174- 
216 MHz band, the following technical 
requirements are imposed: 

(1) The maximum transmitter power 
which will be authorized is 1 watt. Li¬ 
censees may accept the manufactur¬ 
er's power rating: however, it is the li¬ 
censee’s responsibility to observe 
specified power limits. 

(2) If a low power auxiliary station 
employs amplitude modulation, modu¬ 
lation shall not exceed 100 percent on 
positive or negative peaks. 

(3) The occupied bandwidth shall 
not be greater than that necessary for 
satisfactory transmission and, in any 
event, an emission appearing on any 
discrete frequency outside the autho¬ 
rized band shall be attenuated, at 
least, 43 + 10 log 10 (mean output power, 
in watts) decibels below the mean 
output power of the transmitting unit. 

(e) For low power auxiliary stations 
operating in the 174-216 MHz band, 
the following technical requirements 
are imposed: 

(1) The power of the unmodulated 
carrier at the transmitter output ter¬ 
minals may not exceed 50 mW. 

(2) Transmitters shall be crystal con¬ 
trolled, employ frequency modulation 
with a maximum deviation of ±15 kHz 
and a maximum modulating frequency 
of 15 kHz, and shall have a frequency 
tolerance of 0.005 percent. 

(3) The authorized bandwidth is 100 
kHz. 

(4) The mean power of emissions 
shall be attenuated below the mean 
output power of the transmitter in ac¬ 
cordance with the following schedule: 

(i) On any frequency removed from 
the operating frequency by more than 
50 percent up to and including 100 per¬ 
cent of the authorized bandwidth: at 
least 25 decibels; 

(ii) On any frequency removed from 
the operating frequency by more than 
100 percent up to and including 250 
percent of the authorized bandwidth: 
at least 35 decibels; 

(iii) On any frequency removed from 
the operating frequency by more than 
250 percent of the authorized band¬ 
width: at least 43 + 10 log,« (mean 
output power, in watts) decibels. 

(f) Unusual transmitting antennas or 
antenna elevations shall not be used to 
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deliberately extend the range of low 
power auxiliary stations beyond the 
limited areas defined in § 74.831. 

(g) Low power auxiliary stations 
shall be operated so that no harmful 
interference is caused to any other 
class of station operating in accor¬ 
dance with Commission’s rules and 
regulations and with the Table of Fre¬ 
quency Allocations in Part 2 thereof. 

Ch) In the event a station’s emissions 
outside its authorized frequency band 
causes harmful interference, the Com¬ 
mission may. at its discretion, require 
the licensee to take such further steps 
as may be necessary to eliminate the 
interference. 

CFR Doc. 78-8508 Filed 3-30-78; 8:45 am] 
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[Docket No. 21395; RM-2702) 

PART 91—INDUSTRIAL RADIO 
SERVICES 

PART 93— LAND TRANSPORTATION 
RADIO SERVICES 

Permitting Interservice Geographic 
Sharing of Certain 450 MHz Band 
Taxicab Radio Service Channels; 
Correction 

AGENCY: Federal Communications 
Commission. 

ACTION: Erratum. 

SUMMARY: This erratum corrects 
the First Report and Order in this 
proceeding by inserting “RM-2702” di¬ 
rectly underneath the Docket No. 
21395. in the heading of the document. 

EFFECTIVE DATE: April 20. 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Rebecca A. Brown, Rules Branch, 
Office of the Executive Director, 
202-632-7024. 

SUPPLEMENTARY INFORMATION: 
In the matter of amendment of Parts 
91 and 93 of the Commission’s Rules 
to permit Interservice geographic shar¬ 
ing of certain 450 MHz band Taxicab 
Radio Service Channels. 

The First Report and Order in the 
above entitled matter, published at 43 
FR 11993. March 23, 1978 (FCC 78- 
190. released March 21, 1978), is cor¬ 
rected by adding “RM-2702” directly 
underneath “Docket No. 21395” in the 
heading. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

[FR Doc. 78-8485 Filed 3-30-78; 8:45 am) 
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Title 50—Wildlife and Fisheries 

CHAPTER I—UNITED STATES FISH 
AND WILDLIFE SERVICE, DEPART¬ 
MENT OF THE INTERIOR 

PART 33—SPORT FISHING 

Opening of Certain National Wildlife 
Refuges to Sport Fishing: Mary¬ 
land, Virginia, and North Carolina 

AGENCY: United States Fish and 
Wildlife Service, Department of the 
Interior. 

ACTION: Special Regulations. 

SUMMARY: The Director has deter¬ 
mined that the opening to sport fish¬ 
ing of certain National Wildlife Ref¬ 
uges in Maryland, Virginia, and North 
Carolina is compatible with the objec¬ 
tives for which the areas were estab¬ 
lished, will utilize a renewable natural 
resource, and will provide additional 
recreational opportunity to the public. 

DATES: January 1, 1978 through De¬ 
cember 31, 1978. 

ADDRESSES: Contact the Refuge 
Manager at the address and/or tele¬ 
phone number listed below in the 
body of Special Regulations. 

FOR FURTHER INFORMATION 
CONTACT: 

Howard N. Larsen, Regional Direc¬ 
tor. U.S. Fish and Wildlife Service, 
One Gateway Center, Suite 700, 
Newton Comer, Mass. 02158, 617- 
965-5100, Ext. 200. 

SUPPLEMENTARY INFORMATION: 
Sport fishing is permitted on the Na¬ 
tional Wildlife Refuges indicated 
below in accordance with 50 CFR Part 
33 and the following Special Regula¬ 
tions. Portions of refuges which are 
open to sport fishing are designated by 
signs and/or shown on maps available 
from the addresses indicated below 
and from the Regional Director, U.S. 
Fish and Wildlife Service, One Gate¬ 
way Center, Suite 700, Newton Corner, 
Mass. 02158. Sport fishing shall be in 
accordance with all applicable State 
and Federal regulations subject to the 
following special conditions: 

§ 33.5 Special regulations; sport fishing; 
for individual wildlife refuge areas. 

Sport fishing is permitted on the fol¬ 
lowing areas: Chincoteague National 
Wildlife Refuge, Box 62, Chinco¬ 
teague, Va. 23336. Contact J. C. Appel, 
Refuge Manager, at 804-336-6122. Spe¬ 
cial conditions: Sport fishing, crab¬ 
bing. and clamming (shellfishing) is 
permitted on areas designated by signs 
as open. Open areas: (a) Surf fishing— 
the entire beach including Tom’s Cove 
is open as posted; (b) Other saltwater 
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fishing is permitted from banks of im¬ 
poundments and saltwater areas adja¬ 
cent to the beach access road in the 
area known as Swan Cove and Tom’s 
Cove and from other portions of the 
refuge including bay side waters as 
posted; (c) Clamming—the area be¬ 
tween high and low tide marks in 
Tom’s Cove, except as posted closed; 
(d) Crabbing—from the banks of im¬ 
poundments and saltwater areas adja¬ 
cent to the beach access road in the 
area known as Swan Cove and Tom’s 
Cove and from other areas including 
bay side waters as posted. Commercial 
fishing operations or methods are not 
permitted. A permit is required for 
fishing from 10 p.m. to sunrise. At 
least one member of the fishing party 
must be actively engaged in fishing at 
all times. Open fires and sleeping are 
not permitted. No permit is required 
at other times. 

Blackwater National Wildlife 
Refuge, RFD No. 1, Box 121, Cam¬ 
bridge. Md. 21613. Contact William H. 
Julian, Refuge Manager, at 301-228- 
2692. Special conditions: Sport fishing 
and crabbing is permitted during day¬ 
light hours on areas designated by 
signs from April 15 through October 
15. 1978. Boat launching from refuge 
lands is not permitted. The use of air- 
boats is prohibited. All fish and crab 
lines must be attended. No set tackle 
may be used. 

Mackay Island National Wildlife 
Refuge, Knotts Island, N.C., under ad¬ 
ministration of Back Bay National 
Wildlife Refuge, Pembroke No. 2 
Building, South 218. 287 Pembroke 
Office Park, Virginia Beach. Va. 23462. 
Contact Glen Bond, Refuge Manager, 
at 804-490-0505. Special conditions: 
Sport fishing is permitted during day¬ 
light hours on the areas designated by 
signs as open. Corey’s Ditch and the 
canal adjacent to the Knotts Island 
Causeway are open year round to bank 
fishing only. The remainder of the 
refuge areas are open from March 15 
to October 14, 1978. There is no horse¬ 
power limitation on out board motors 
used for boat fishing. Airboats are pro¬ 
hibited. 

Dismal Swamp National Wildlife 
Refuge. 680B Carolina Road, Suffolk, 
Va. 23434. Contact Ralph Keel, 
Refuge Manager, at 804-539-2479. Spe¬ 
cial conditions: Bank and boat fishing 
is permitted during daylight hours in 
Lake Drummond and in Washington, 
Riddick, East, and Jerico ditches. 
Public access to fishing areas is limited 
to boats entering Lake Drummond 
from the Feeder Ditch on the east side 
of the lake. Commercial fishing oper¬ 
ations or methods are not permitted. 
Fishing will be with hand held line or 
rod and reel. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern fishing on wildlife refuge areas 
generally which are set forth in Title 
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50, Code of Federal Regulations, Part 
33. The public is invited to offer sug¬ 
gestions and comments at any time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11949 and OMB Cir¬ 
cular A-107. 

Dated: March 23, 1978. 

William C. Ashe, 
Acting Regional Director, 

U.S. Fish and Wildlife Service. 

CFR Doc. 78-8441 Filed 3-30-78; 8:45 am) 
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CHAPTER VI—FISHERY CONSERVA¬ 
TION AND MANAGEMENT, NA¬ 
TIONAL OCEANIC AND ATMO¬ 
SPHERIC ADMINISTRATION, DE¬ 
PARTMENT OF COMMERCE 

PART 651—ATLANTIC GROUNDFISH 
(COD, HADDOCK, AND YELLOW- 
TAIL FLOUNDER) 

Interim Emergency Regulations and 
Request for Comments 

AGENCY: National Oceanic and At¬ 
mospheric Administration/Commerce. 

ACTION: Interim Emergency regula¬ 
tions and request for comments. 

SUMMARY: This document is intend¬ 
ed to serve two purposes. It is an emer¬ 
gency regulation and a notice of pro¬ 
posed rulemaking. The fishery man¬ 
agement plan and implementing regu¬ 
lations which govern the domestic 
fishery for cod, haddock, and yellow- 
tail flounder in the fishery conserva¬ 
tion zone (FCZ) of the Northwest At¬ 
lantic Ocean will expire on March 31, 
1978. The New England Fishery Man¬ 
agement Council has prepared a new 
fishery management plan for this fish¬ 
ery. The Secretary has approved that 
plan, and regulations implementing it 
on an emergency basis are hereby pro¬ 
mulgated. At the same time these reg¬ 
ulations should be viewed as interim 
rulemaking, and public comment re¬ 
garding them is invited. 

DATES: The emergency regulations 
will become effective at 0001 hours, 
April 1, 1978. Public comments on 
these Interim Emergency Regulations 
are invited until May 15,1978. 

ADDRESS: Comments should be ad¬ 
dressed to the Assistant Administrator 
for Fisheries, National Oceanic and 
Atmospheric Administration, 3300 
Whitehaven Parkway NW., Washing¬ 
ton, D.C. 20235. 

FOR FURTHER INFORMATION 
CONTACT: 
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Mr. William G. Gordon, Regional Di¬ 
rector, Northeast Region, National 
Marine Fisheries Service, 14 Elm 
Street, Gloucester, Mass. 01930, 
Telephone, 617-281-3600. 

SUPPLEMENTAL INFORMATION: 
The New England Fishery Manage¬ 
ment Council adopted a fishery man¬ 
agement plan for cod, haddock, and 
yellowtail flounder on February 15, 
1978. This plan, which was amended 
on March 2, 1978, contains several 
changes reflecting experience during 
1977 and new biological information. 

All quotas were changed. The had¬ 
dock quota was increased from 6,200 
metric tons in 1977 to 8,000 metric 
tons for 1978. The Gulf of Maine cod 
quota for commercial fishermen was 
increased from 5,000 metric tons to 
6,000 metric tons. A separate cod 
quota for the recreational fishery in 
that area was established at 2,500 
metric tons. The commercial quota for 
cod in areas other than the Gulf of 
Maine was increased from 20,000 
metric tons in 1977 to 22,000 metric 
tons in 1978. There is no specific recre¬ 
ational cod quota for areas other than 
the Gulf of Maine, although the 
Council realizes that the recreational 
and party-boat fisheries in southern 
New England are important fisheries. 
The reason that no quota was set is 
that the information necessary to es¬ 
tablish a meaningful quota simply is 
not available. 

The yellowtail flounder quotas are 
reduced for 1978, from 10,000 metric 
tons east of 69* W. long, to 4,400 
metric tons; and from 4,000 metric 
tons west of 69° W. long, to 3,700 
metric tons. There is no directed fish¬ 
ery for this species. Incidental catch 
limitations of 5,510 pounds or ten per¬ 
cent by weight of all fish on board, 
whichever is greater, are imposed. 

Greater flexibility is provided for ad¬ 
justing quarterly quotas and landing 
restrictions in order to avoid prema¬ 
ture closures and overfishing. When 
40 percent of the quarterly quota of 
haddock or yellowtail flounder have 
been taken, or when 45 days of the 
quarter have gone by, whichever 
occurs first, the Assistant Administra¬ 
tor for'Fisheries may publish an ap¬ 
propriate notice in the Federal Regis¬ 
ter adjusting the trip restrictions, as 
necessary. The Assistant Administra¬ 
tor may adjust trip restrictions for cod 
after the directed fishery for cod is 
closed. Closure of the fishery is discre¬ 
tionary with the Assistant Administra¬ 
tor. 

There is a limited foreign fishery 
based on reciprocal rights with 
Canada which is outside the scope of 
the Fishery Conservation and Manage¬ 
ment Act of 1976, 16 U.S.C. 1801 et. 
seq., as amended (Act). 

The Assistant Administrator recog¬ 
nizes the continuing critical conserva¬ 
tion needs of these fisheries and has 


determined that an emergency exists 
which justifies the promulgation of 
emergency regulations under Section 
305(e) of the Act to implement the 
Groundfish Plan for 1978 developed 
by the New England Fishery Manage¬ 
ment Council. The Assistant Adminis¬ 
trator also finds that formal notice of 
proposed rulemaking under the Ad¬ 
ministrative Procedure Act (5 U.S.C. 
553) is impractical and contrary to the 
public interest. 

Note.— The appropriate amended Envi¬ 
ronmental Impact Statement has been filed 
with the Environmental Protection Agency. 

Note.— The National Marine Fisheries 
Service is reviewing the fishery manage¬ 
ment plan for Atlantic groundfish (cod. had¬ 
dock. and yellowtaU flounder) pursuant to 
Executive Orders 11821 and 11949, and 
OMB Circular A-107. The economic Impact 
analysis is expected to be ready on April 24. 
1978. 

Signed at Washington, D.C., this 28 
day of March 1978. 

Winfred H. Meibohm, 
Associate Director, National 
Marine Fisheries Service. 

Title 50, Chapter VI, is amended by 
revising Part 651 to read as follows: 

Sec. 

651.1 Purpose. 

651.2 Definitions. 

651.3 Catch quotas. 

651.4 Size restrictions. 

651.5 Closed areas. 

651.6 Gear restrictions. 

651.7 Landing restrictions. 

651.8 Closed seasons. 

651.9 Reports and records. 

651.10 Licensing provisions. 

651.11 Vessel Identification. 

Authority: 16 U.S.C. 1801 et. seq., as 
amended. 

§ 651.1 Purpose. 

Regulations of this section shall 
apply to vessels of the United States 
fishing for haddock ( Melanogrammus 
aeglefinus), cod ( Gadus morhua) and 
yellowtail flounder (Limanda ferru- 
ginea) beginning April 1, 1978, in that 
portion of the Atlantic Ocean in which 
the United States exercises exclusive 
fishery management authority. 

§ 651.2 Definitions. 

Act—Means the Fishery Conserva¬ 
tion and Management Act of 1976, 16 
UJS.C. 1801 et. seq., as amended. 

Assistant Administrator—Means the 
Assistant Administrator for Fisheries 
or a designee. 

Authorized officer—Means: 

(a) Any commissioned, warrant, or 
petty officer of the Coast Guard; 

(b) Any certified enforcement or spe¬ 
cial agent of the National Marine 
Fisheries Service; 

(c) Any officer designated by the 
head of any Federal or State agency 
which has entered into an agreement 
with the Assistant Administrator or 
the Commandant of the Coast Guard 
to enforce the provisions of the Act; or 


FEDERAL REGISTER, VOL 43, NO. 63—FRIDAY, MARCH 31, 1978 







(d) Any Coast Guard personnel ac¬ 
companying and acting under the di¬ 
rection of any person described In sub- 
paragraph (1) of this paragraph. 

Commercial catch—Means fish 
caught by any method other than rod 
and reel. 

Directed fishery—Means a fishery 
conducted for the purpose of catching 
a particular species. 

Fishery conservation zone (FCZ)— 
Means the area adjacent to the United 
States which, except where modified 
to accommodate international bound¬ 
aries, encompasses all waters from the 
seaward boundary of each of the 
coastal states to a line on which each 
point is 200 nautical miles from the 
baseline from which the territorial sea 
of the United States is measure. 

Fishing—Means: 

(a) The catching, taking or harvest¬ 
ing of fish; 

(b) The attempted catching, taking 
or harvesting of fish; 

(c) Any other activity which can rea¬ 
sonably be expected to result in the 
catching, taking or harvesting of fish; 
or 

(d) Any operations at sea In support 
of, or in preparation for, any activity 
described above. 

The term “fishing” does not include 
scientific research activity which is 
conducted by a scientific research 
vessel. 

Fishing vessel—means any vessel, 
boat, ship, or other craft which is used 
for, equipped to be used for, or of a 
type which is normally used for: 

(a) Fishing; or 

(b) Aiding or assisting one or more 
vessels at sea in the performance of 
any activity relating to fishing, includ¬ 
ing, but not limited to, preparation, 
supply, storage, refrigeration, trans¬ 
portation, or processing. 

Foreign fishing—Means fishing by a 
vessel other than a vessel of the 
United States. 

Gulf of Maine—Means that portion 
of the fishery conservation zone north 
of 42*20' North latitude. 

Incidental catch—Means fish of any 
species, other than the directed fish¬ 
ery species, which are caught during a 
directed fishery. 

Recreational catch—Means fish 

caught by rod and reel. 

Regional Director—Means the Re¬ 
gional Director, Northeast Region, Na¬ 
tional Marine Fisheries Service, Feder¬ 
al Building, 14 Elm Street, Gloucester, 
Mass. 01930. telephone. 617-281-3600. 

Secretary—Means the Secretary of 
Commerce or a designee. 

Vessel of the United States—Means: 

(a) A vessel documented or num¬ 
bered by the Coast Guard under 
United States law; or 

(b) A vessel, under five net tons, 
which is registered under the laws of 
any State. 
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§ 631.3 Catch quotas. 

(a) Catch quotas for 1978 for vessels 
of the United States for haddock, cod. 
and yellowtail flounder are as follows: 

(1) Haddock, Commercial and recre¬ 
ational catch—8,000 metric tons. 
There shall be no directed fishery for 
haddock. The incidental catch quota is 
divided as follows: 

Catch Quota 

Quarter (metric tons ) 

April 1 to June 30.„__ 3,160 

July 1 to September 30.. 1,660 

October 1 to December 31___ 1,930 

(2) Cod. (i) Commercial catch—6,000 
metric tons for the Gulf of Maine and 
22,000 metric tons for Georges Bank 
and southern New England. The quota 
is divided as follows: 


Catch quota (metric tons) 


Quarter 


Gulf of 
Maine 

Georges 
Bank and 
southern 
New 
England 

April 1 to June 30.. 


1,760 

6.130 

July 1 to Sept 30... 

........... 

1,420 

5.630 

Oct 1 to Dec. 31..... 


1.420 

5.640 

(ii) Charter 

and 

headboat fishery- 

2,500 metric 

tons 

for the 

Gulf Of 


Maine. This quota is not divided into 
quarterly increments. 

(3) Yellowtail flounder. Commercial 
and recreational catch—4,400 metric 
tons east of 69° W. longitude and 3,700 
metric tons west of 69° W. longitude. 
There shall be no directed fishery for 
yellowtail flounder. The quotas are di¬ 
vided as follows: 


Quarter 

Catch quota (metric tons) 

East of 

69* W. 

Wert of 
69* W. 

April 1 to June 30_ 


950 

830 

July 1 to Sept 30_ 

„ T ,„ 

1,150 

760 

Oct. 1 to Dec. 31- 

— 

800 

960 


(b) The Assistant Administrator may 
adjust quarterly quotas upon publica¬ 
tion of a notice in the Federal Regis¬ 
ter, in the following circumstances: 

(1) When a quarterly quota is not 
reached, to add the surplus onto 
quotas in subsequent quarters; 

(2) When a quarterly quota is ex¬ 
ceeded, to deduct the overage from 
quotas in subsequent quarters. 

$ 651.4 Size restrictions. 

(a) It shall be unlawful to take or 
possess haddock or cod in a length less 
than 16 inches (406 mm), measured 
from the tip of the snout to the end of 
the tail. Provided, however, That com¬ 
mercial fishing vessels may have on 
board up to a maximum of ten percent 
by weight of each species aboard of 
fish that are less than the minimum 
size. Provided, also , That recreational 
fishing vessels may have on board not 
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more than two cod and/or haddock 
per angler per trip less than the mini¬ 
mum size. 

(b) It shall be the responsibility of 
masters of vessels taking cod and had¬ 
dock in the FCZ to ensure compliance 
with this size restriction by their crew, 
paying passengers, or other persons on 
board. 

} 651.5 Closed areas. 

(a) It shall be unlawful to use fish¬ 
ing gear other than pelagic fishing 
gear <i.e., purse seines or midwater 
trawls) during March, April, and May 
in areas bounded by rhumb lines con¬ 
necting the coordinates in the order 
listed in the following two areas: 

(1) 69°55' W., 42*10' N.; 69*10' W., 
41*10' N.; 68*30' W., 41*35' N.; 68*45' W.. 
41*50' N.; 69*00' W.. 41*50' N. 

(2) 67*00' W., 42*20' N.; 67*00' W., 
41*15' N.; 65*40' W., 41*15' N.; 65*40' W., 
42*00' N.; 66*00' W., 42*20' N. 

(b) The provisions of paragraph (a) 
of this section shall not apply: 

(1) To vessels that fish in area (1) 
with hooks having a gape of not less 
than 1.18 inches (3 cm.); 

(2) To vessels that fish in either area 
(1) or (2) or both with: 

(i) Pot gear designed and used to 
take lobster, or 

(ii) Dredges designed and used to 
take scallops. 

(c) It shall be unlawful for any 
person fishing In the above areas to 
attach any protective device to pelagic 
fishing gear or to employ any means 
that would, in effect, make it possible 
to fish for demersal species. 

§ 651.6 Gear restrictions. 

(a) It shall be unlawful to conduct a 
directed fishery for cod with trawl 
nets having, in any part of the net 
other than the cod end, meshes of di¬ 
mensions less than 4V4 inches (114 
mm), and having, in the cod end of the 
nets, meshes of dimensions less than 
5Vfe inches (130 mm). These mesh sizes 
relate to netting when measured wet 
after use. 

(b) Mesh sizes are measured by a flat 
wedge-shaped gauge having a taper of 
2 centimeters in 8 centimeters and a 
thickness of 2.3 millimeters, inserted 
into the meshes under a pressure or 
pull of 5 kilograms. The mesh size of a 
net shall be the average of the mea¬ 
surements of any series of 20 consecu¬ 
tive meshes, at least ten meshes from 
the landings, and when measured in 
the cod end of the net, beginning at 
the after end and running parallel to 
the long axis. 

(c) The mesh size regulations do not 
apply to vessels taking haddock, cod or 
yellowtail flounder as incidental catch, 
so long as such vessels do not have on 
board quantities of those species In 
excess of those permitted under 
5 651.7. 

(d) It shall be unlawful for any 
person to attach any device or use any 
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method that would have the effect of 
reducing the mesh sizes authorized In 
paragraph (a) of this section; except 
that chafing gear may be employed on 
the underside of trawl nets fished in 
contact with the bottom. 

5 651.7 Landing restrictions. 

(a) It shall be unlawful for any 
person or vessel to land haddock (at 
any time) or cod (after the directed 
fishery for cod is closed) in amounts 
greater than the following: 

(1) For vessels under 50 gross regis¬ 
tered tons: 2,000 pounds landed weight 
of that species per day of fishing, or 10 
percent by weight of all fish on board, 
whichever is greater. 

(2) For vessels of 50-125 gross regis¬ 
tered tons: 2,500 pounds landed weight 
of that species per day of fishing, or 10 
percent by weight of all fish on board, 
whichever is greater. 

(3) For vessels over 125 gross regis¬ 
tered tons: 3,000 pounds landed weight 
of that species per day of fishing, or 10 
percent by weight of all fish on board, 
whichever is greater. 

(4) For vessels of any size using fixed 
gear (hooks or gillnets): 16,000 pounds 
per week beginning on Sunday and 
ending on Saturday. 

(b) For vessels making trips of more 
than three days, two days will be de¬ 
ducted for steaming time. For exam¬ 
ple. on a seven-day trip, a vessel of 126 
gross registered tons may land 15,000 
pounds of an incidental-catch species, 
or 10 percent by weight of all fish on 
board, whichever is greater. (Seven 
days minus two days for steaming 
equals five days at 3,000 pounds per 
day, or 15,000 pounds.) 

(c) It shall be unlawful for any 
person or vessel to land more than 
5,510 pounds of yellowtail flounder per 
trip, or 10 percent by weight of all fish 
on board, whichever is greater. 

(d) The Assistant Administrator may 
adjust the landing restrictions in para¬ 
graphs (a) and (c) of this section, upon 
publication of a notice in the Federal 
Register, in the following circum¬ 
stances: 

(1) For cod, after the directed fish¬ 
ery is closed. 

(2) For haddock and yellowtail 
flounder, after 40 percent of the quar¬ 
terly quota is taken, or 45 days after 
the beginning of the quarter, whichev¬ 
er occurs first. 

The Assistant Administrator may 
adjust the landing restrictions, based 
on landings statistics and projected 
harvests, to ensure that the quarterly 
quotas are not taken before the end of 
a quarter. If the statistics indicate 
that one or more vessel classes in para¬ 
graph (a) of this section have taken 
more than their proportionate share 
of the current or a previous quarterly 
quota the Assistant Administrator 
may adjust the landing restrictions by 
varying amounts to allow each vessel 
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class to harvest its historic percentage 
of the catch. 

§ 651.8 Closed .seasons. 

(a) The Assistant Administrator 
shall announce the closure of the 
season for haddock, cod, or yellowtail 
flounder by publication of a notice in 
the Federal Register specifying the 
time and date for the termination of 
that fishery. The closure is deter¬ 
mined in the following manner: 

(1) When the cumulative catch of 
cod equals or is estimated to equal 50 
percent of the quarterly quota the As¬ 
sistant Administrator may publish a 
notice in the Federal Register termi¬ 
nating the directed fishery for cod for 
the remainder of the quarter. 

(2) When the total quarterly quota 
of any species is taken, the Assistant 
Administrator may announce that all 
taking of that species shall cease for 
that quarter, by publication of a 
notice in the Federal Register. 
During the period in which taking is 
prohibited, the crew of a vessel must 
sort a catch containing such prohibit¬ 
ed species and return them to the sea 
immediately, with a minimum of 
injury regardless of their condition. It 
shall be a rebuttable presumption that 
any species found on board a vessel 
following the publication of the notice 
prohibiting the taking of that species 
was caught and retained in violation 
of this part. 

(4) It shall be unlawful to land any 
species for which the taking has been 
prohibited. 

§ 651.9 Reports and records. 

(a) Dealers . (1) All persons, individ¬ 
uals, firms or corporations, at any port 
or place within the United States, that 
buy or receive from U.S. vessels or 
from a carrier licensed as a common 
carrier, engaged in either interstate of 
intrastate commerce, any haddock, 
cod, or yellowtail flounder taken by 
any fishing vessel, shall make and 
shall furnish to an authorized officer, 
within 72 hours after buying or receiv¬ 
ing, a complete record of each pur¬ 
chase, on forms supplied by the Re¬ 
gional Director. 

(2) All persons buying or receiving 
any haddock, cod, or yellowtail floun¬ 
der at sea for transport to any port of 
the United States must maintain re¬ 
cords identical to those required under 
paragraph (a)(1) of this section. 

(3) The possession by any person, 
firm or corporation of haddock, cod, or 
yellowtail flounder which such person, 
firm, or corporation knows, or should 
have known, to have been taken by a 
vessel of the United States without a 
valid license, is prohibited. 

(b) Owner or master. (1) In the tjase 
of a commercial fishing vessel licensed 
under §651.10 and taking any had¬ 
dock, cod, or yellowtail flounder, the 
owner or master of vessels of 100 gross 


tons or more must maintain an accu¬ 
rate log of fishing operations showing 
date, type and size of gear used, posi¬ 
tion fished, duration of fishing time, 
length of tow, time of gear set, and the 
estimated weight in pounds of each 
species taken at 12-hour intervals. 

(2) In the case of vessels of less than 
100 gross tons licensed under §651.10 
taking haddock, cod, or yellowtail 
flounder, the owner or master may be 
required to maintain the logbook for 
sampling purposes at the option of the 
Regional Director. 

(3) In the case of vessels licensed 
under § 651.10 and carrying passengers 
for hire, the owner or master shall 
maintain a logbook. The logbook shall 
contain a factual record on a daily 
basis of the number of crew and pas¬ 
sengers fishing, the location (by geo¬ 
graphical or loran coordinates) fished, 
and the total daily catch recorded by 
the approximate number and weight 
of haddock, cod, or yellowtail floun¬ 
der. The logbook shall record the 
exact number of haddock and cod of 
less than minimum legal size caught 
and retained on the vessel. 

(4) The logbooks required by this 
paragraph shall be available for in¬ 
spection by an authorized officer. The 
logbook shall be presented for exami 
nation and subsequent return to the 
master or owner of the vessel upon 
proper demand by an authorized offi¬ 
cer at any time. Such logbook must be 
retained by the owner or master of the 
vessel for one year after the date of 
the last entry in the logbook. 

§651.10 Licensing provisions. 

(a) No vessel may, without a license: 

(1) Take any haddock, cod, or yel¬ 
lowtail flounder within the FCZ, or 

(2) Transport, or deliver for sale, any 
haddock, cod. or yellowtail flounder 
taken within the FCZ. 

(b) The owner or operator of a vessel 
may obtain the appropriate license by 
furnishing, on the registration form 
provided by the Regional Director, in¬ 
formation specifying the names and 
addresses of the vessel owner and 
master, the name of the vessel, official 
number, directed fishery or fisheries, 
fish hold capacity (to the nearest 100 
pounds) and the homeport of the 
vessel. The registration form shall be 
submitted, in duplicate, to the Region¬ 
al Director, who shall issue the re¬ 
quested license, without fee, for an in¬ 
definite term. New licenses will be 
issued to replace lost or mutilated li¬ 
censes. A license shall expire whenever 
vessel ownership changes, or when the 
owner or master of the vessel changes 
the directed fishery or fisheries of 
such vessel. Application for a new li¬ 
cense, because of a change in vessel 
ownership, a change in the directed 
fishery or fisheries of the vessel, or 
the removal of a vessel from the di¬ 
rected fishery for cod, must be filed 
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with the Regional Director no later 
than 10 days following the change on 
a form provided by the Regional Di¬ 
rector. 

(c) The license issued by the Nation¬ 
al Marine Fisheries Service must be 
carried, at all times, on board the 
vessel for which it is issued. Such li¬ 
cense, the vessel, its gear, equipment 
and catch shall be subject to inspec¬ 
tion, at reasonable times, by an autho¬ 
rized officer. 

(d) Licenses issued under this Part 
may be revoked by the Assistant Ad¬ 
ministrator for violations of this Part. 

§651.11 Vessel identification. 

(a) Each fishing vessel subject to 
this Part over 25 feet (7.65 m.) in 
length shall display its official number 
on the port and starboard sides of the 
deckhouse or hull, and on an appropri¬ 
ate weather deck so as to be visible 
from above. 

(b) The identifying markings shall 
be permanently affixed to the vessel 
in contrasting block Arabic numerals 
at least 18 inches (45.72 cm.) for ves¬ 
sels over 65 feet (19.8 m.), and at least 
10 inches (25.4 cm) in height for all 
other vessels over 25 feet (7.62 m) in 
length. 

(c) The length of vessels shall be 
that reflected by Coast Guard records. 
The official number is the documenta¬ 
tion number issued by the Coast 
Guard or the certificate of number 
issued by a State or the Coast Guard 
for undocumented vessels. 

(d) The operator of each vessel shall: 
(1) Keep the identifying markings 
clearly legible and in good repair: and 

(2) Ensure that no part of the vessel, 
its rigging or its fishing gear obstructs 
the view of the markings from an en¬ 
forcement vessel or aircraft. 

(e) Vessels carrying fishing parties 
on a per capita basis or by charter 
must use markings that meet the 
above requirements, except for the re¬ 
quirement that they be permanently 
affixed. These non-permanent mark¬ 
ings must be displayed in conformity 
with the above requirements when the 
vessels are engaged in the groundfish 
fishery. 

(FR Doc. 78-8569 Piled 3-30-78; 8:45 am] 


[3510-22] 

PART 652—ATLANTIC SURF CLAM 
AND OCEAN QUAHOG FISHERIES 

AGENCY: National Oceanic and At- 
mospheric Administration/Commerce. 

ACTION: Amendment to Final Regu¬ 
lations. 

SUMMARY: This amendment speci¬ 
fies the effort procedures for fishing 
for surf clams in the fishery conserva¬ 
tion zone. Generally it allows for the 
selection of one of three fishing peri¬ 
ods: one 48-hour period, two 24-hour 
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periods or four 12-hour periods. This 
amendment also adjusts the quantity 
of surf clams available to U.S. fisher¬ 
men downward to 529,107 bushels 
during the period April 1, 1978 

through June 30.1978. 

EFFECTIVE DATE: April 1. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. William G. Gordon. Regional Di¬ 
rector, Northeast Region, National 
Marine Fisheries Service, 14 Elm 
Street, Gloucester, Mass. 01930, tele¬ 
phone 617-281-3600. 

SUPPLEMENTARY INFORMATION: 
Section 652.7(a) was last amended on 
February 21, 1978 (43 FR 7208) reduc¬ 
ing fishing effort to two preselected 
days. It was announced at that time 
that a more flexible approach was 
being considered and that public hear¬ 
ings would be held. Public hearings 
were held in Philadelphia, Pa., March 
7. 1978; Ocean City, Md.. March 9, 
1978; Red Bank. N.J., March 10, 1978: 
and Atlantic City, N.J., March 16, 
1978. These hearings were attended by 
approximately 200 individuals. In ad¬ 
dition, written comments were re¬ 
quested and received. The following is 
a discussion of the major substantive 
comments: 

Distribution of Catch 

A number of comments were re¬ 
ceived concerning adopting a manage¬ 
ment measure that would distribute 
the catch throughout the entire quar¬ 
ter. Other commenters indicated a 
desire to fish four days per week until 
the quarterly quota is caught, while a 
number of commenters suggested a 
two-day fishing week until the quota is 
caught. Commenters generally were 
opposed to fishing one day per week 
for the quarter since that system 
would be inefficient for the boat 
owners. The management measure 
adopted in this regulation should 
allow for a catch distribution over 
almost the entire quarter. It is antici¬ 
pated. however, that good weather 
permitting, greater fishing effort 
could result in a two to three week clo¬ 
sure at the end of each quarter. The 
need for further reduction to one. 24- 
hour period per week to extend fishing 
for the entire quarter will be evaluat¬ 
ed when 50 percent of the quarterly 
quota is caught. A four-day (96 hour) 
fishing week has been rejected because 
of the adverse effect a lengthy closure 
would have on vessel and processor 
employment. The one-day week has 
also been rejected due to the ineffi¬ 
ciency involved in a one-day work 
week for the entire quarter. 

Methods of Fishing Day Selection 

A petition w r as received asking for 
four, 12-hour fishing days. The peti¬ 
tion was signed by 38 individuals in 
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the industry. This system would pro¬ 
vide for the maximum number of fish¬ 
ing hours for vessels whose ports are 
within a short steaming distance to 
surf clam beds. In addition, vessels 
such as those in Chincoteague, Va., 
which experience navigation hazards, 
could select day-time hours to leave 
and return to port. This system does 
not allow the larger boats, or boats 
with long steaming times, fair access 
to the fishery. Additional time periods 
are available to accommodate this sit¬ 
uation. 

A consensus at the first three of the 
four hearings was an endorsement of 
the proposed system. This system pro¬ 
vides maximum flexibility in the selec¬ 
tion of periods fished and times select¬ 
ed. Larger boats might select either 
the two, 24-hour periods, or the 48- 
hour period, while smaller boats could 
choose the four, 12-hour periods. 
These periods will be fixed for the 
entire quarter and may be changed for 
subsequent quarters by written re¬ 
quest to the Regional Director. The 
request must be received by the Re¬ 
gional Director 15 days prior to the be¬ 
ginning of each quarter. A list of all li¬ 
censed vessels and their authorized 
fishing periods will be distributed at 
the beginning of each quarter. 

Any vessel that has not received a 
response to its request for a new time 
period must fish on the previously as¬ 
signed days as indicated on its license. 
For those vessels requesting a change 
for the second quarter of 1978 (April 1 
through June 30), their requests must 
be received by the Regional Director 
no later than April 10, 1978. The Assis¬ 
tant Administrator for Fisheries has 
determined that these regulations 
shall become effective on April 1. 1978, 
due to the conservation needs of the 
resource. 

The surf clam quota of 350,000 bush¬ 
els established for the first quarter of 
1978 (January 1 through March 31) 
has been exceeded. The Regional Di¬ 
rector has determined that 370,893 
bushels of surf clams were taken 
during the first quarter, that number 
exceeding the quota by 20,893 bushels. 
Section 652.6(1) authorizes the Re¬ 
gional Director to subtract the amount 
of the excess from the next succeeding 
quarter. Therefore, this regulation 
amends the quota of 550,000 bushels 
established for the second quarter of 
1978 (April 1 through June 30) by sub¬ 
tracting 20,893 bushels. Pursuant to 
§652.6(2), the Assistant Administrator 
for Fisheries is publishing this adjust¬ 
ment of the second quarterly quota. 

Signed at Washington, D.C., this 
29th day of March 1978. 

Winfred IL Meibohm, 
Associate Director, National 
Marine Fisheries Service, 

50 CFR 652.7(a) is revised to read: 
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§ 652.7 Effort restrictions. 

(a) Surf Clams. Fishing for surf 
clams shall be permitted during four 
days per week, from 12:01 a.m. (0001 
hours) Monday to 12 midnight (2400 
hours) Thursday. However, no fishing 
vessels shall engage in fishing for surf 
clams more than 48 hours in any week. 
For the period from April 1. 1978, 
through June 30. 1978, inclusive, the 
authorized fishing periods for surf 
clams for each vessel shall be periods 
designated on the letter of authoriza¬ 
tion received from the Regional Direc¬ 
tor. The letter shall be kept aboard 
the vessel at all times and shall state 
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those periods in which the vessel is au¬ 
thorized to fish for surf clams. Such 
periods shall be 12. 24. or 48 hours in 
duration and cumulatively can not 
exceed 48 hours total in one week. 

No changes in authorized fishing pe¬ 
riods will be permitted once a quarter 
has commenced. All requests for 
changes for subsequent quarters must 
be received by the Regional Director 
15 days prior to the beginning of the 
next quarter. Fishing for any part of 
an authorized period will be counted 
as one day of fishing. In this para¬ 
graph. “fishing" means the actual or 
attempted catching of fish, but not ac¬ 
tivities in preparation for fishing, such 












as traveling to or from the fishing 
grounds. 

50 CFR 652.6(a) is amended to read 
as follows: 

§ 652.6 Catch quotas. 

(a) Surf clams. 


“April 1. 1978 through June 30. 1978 
• • • 529,107 bushels". 

• • • * • 

[FR Doc. 78-8664 Filed 3-30-78; 8:45 am] 
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proposed rules 


This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 
give interested persons on opportunity to participate in the rule making prior to the adoption of the final rules. 


[6325-01] 

CIVIL SERVICE COMMISSION 

(5 CFR Part 890] 

FEDERAL EMPLOYEES HEALTH BENEFITS 
PROGRAM 

Transfers From Retired Federal Employees 
Health Benefits Program 

AGENCY: Civil Service commission. 
ACTION: Proposed rulemaking. 

SUMMARY: The Civil Service Com¬ 
mission proposes to permit persons 
currently enrolled In the Retired Fed¬ 
eral Employees Health Benefits Pro¬ 
gram to enroll in the Federal Employ¬ 
ees Health Benefits Program. The last 
such opportunity was held June 1 
through September 30. 1974. Since 
that time, the Commission has re¬ 
ceived numerous requests from annu¬ 
itants who did not change during that 
period but now wish to do so. Also, the 
Commission will be increasing premi¬ 
ums for persons enrolled in the Uni¬ 
form Plan effective January 1, 1979. 

DATE: Comments must be received on 
or before May 1, 1978. 

ADDRESS: Comments should be di¬ 
rected to Craig B. Pettibone, Chief, 
Office of Policy Development and 
Technical Services, Bureau of Retire¬ 
ment, Insurance, and Occupational 
Health. 1900 E Street NW., Washing¬ 
ton, D.C. 20415. 

FOR FURTHER INFORMATION 
CONTACT: 

Mary Ann Mercer—202-632-4034, 
Office of Policy Development and 
Technical Services. Bureau of Re¬ 
tirement, Insurance, and Occupa¬ 
tional Health. 

Accordingly, it is proposed to amend 
5 CFR part 890 by adding a paragraph 
<b) to §5 890.602 and 890.603, amending 
the first sentence of 5 890.604 and 
adding 5 890.605 as set out below: 

§ 890.602 Opportunities to change enroll¬ 
ment. 

(a) An annuitant eligible to enroll 
under 5 890.601 may register during 
the period from June 1, through Sep¬ 
tember 30, 1974. 

(b) An annuitant eligible to enroll 
under 5890.601 may register on and 
after April 1,1978. 

§ 890.603 Effective dales. 

(a) The effective date of an enroll¬ 
ment under 5890.602(a) is the first day 


of the first pay period following re¬ 
ceipt of the enrollment but not earlier 
than July 1, 1974. 

(b) The effective date of an enroll¬ 
ment under §890.602(b) is the first day 
of the first pay period following re¬ 
ceipt of the enrollment but not earlier 
than April 1,1978. 

§ 890.604 Termination of enrollment 

An annuitant who enrolls under 
5890.602(a) may at any time register to 
cancel his enrollment by filing with 
his employing office a properly com¬ 
pleted health benefits registration 
form, and may register to be reen¬ 
rolled under the Retired Federal Em¬ 
ployees Health Benefits Program as 
provided under subpart F of part 891 
of this chapter. • • • 

g 890.605 Persons confined on effective 
date. 

Benefits may not be limited for per¬ 
sons who, on the effective date of an 
enrollment under 5 890.602(b), are con¬ 
fined in a hospital or institution. 

(5 U.S.C. 8913.) 

For the United States Civil Service 
Commission. 

James C. Spry, 
Executive Assistant 
to the Commissioners. 

LFR Doc. 78-8246 Filed 3-30-78; 8:45 am] 


[6325-01] 

[5 CFR Part 891] 

RETIRED FEDERAL EMPLOYEES HEALTH 
BENEFITS 

Incraata in Government Contribution 

AGENCY: Civil Service Commission. 
ACTION: Proposed rulemaking. 

SUMMARY: The Civil Service Com¬ 
mission proposes to increase the Gov¬ 
ernment contribution toward the cost 
of coverage under the Retired Federal 
Employees Health Benefits Program. 
This will offset, to the extent possible 
under law. a Uniform Plan premium 
increase which will be effective Janu¬ 
ary 1, 1979, and will assure an equal 
Government contribution to all enrol- 
lees in the Retired Program. The Com¬ 
mission also proposes to change a ref¬ 
erence to a portion of part 890. 

DATE: Comments must be received on 
or before May 1.1978. 

ADDRESS: Comments should be di¬ 
rected to Craig B. Pettibone, Chief, 


Office of Policy Development and 
Technical Services. Bureau of Retire¬ 
ment. Insurance, and Occupational 
Health, 1900 E Street NW.. Washing¬ 
ton, D.C. 20415. 

FOR FURTHER INFORMATION 
CONTACT: 

Mary Ann Mercer—202-632-4634, 

Office of Policy Development and 

Technical Services, Bureau of Re¬ 
tirement, Insurance, and Occupa¬ 
tional Health. 

Accordingly, it is proposed to amend 
5 CFR 891.401 (a) and (b), and 
5 891.601 as set out below: 

5 891.401 Government contributions. 

(a) The commission shall pay, 
through the retirement office, $4 
monthly to each retired employee re¬ 
ceiving annuity and to each survivor 
receiving compensation who elects to 
receive a Government contribution 
tow 7 ard the cost of a private health 
benefits plan in which he or she is a 
subscriber for self alone, and $8 
monthly to each retired employee re¬ 
ceiving annuity and to each survivor 
receiving compensation who so elects 
toward the cost of a private health 
benefits plan in which he or she is a 
subscriber for self and family. The 
Commission shall pay, through the 
Office of Workers* Compensation Pro¬ 
grams $3.73 each 4-week period to 
each retired employee, other than a 
survivor, who is receiving compensa¬ 
tion and who elects to receive a Gov¬ 
ernment contribution toward the cost 
of a private health benefits plan in 
which he or she is a subscriber for self 
alone, and $7.47 each 4-week period to 
each who so elects toward the cost of a 
private health benefits plan in which 
he or she is a subscriber for self and 
family. The Commission shall not pay, 
in any case, more than the cost of a 
private health benefits plan each 
month or 4-week period, as the case 
may be. 

(b) The Commission shall contribute 
to the cost of the uniform plan $4 
monthly for each retired employee re¬ 
ceiving annuity and each survivor re¬ 
ceiving compensation, and $3.73 each 
4-w r eek period for any other retired 
employee receiving compensation, for 
an election for self alone; and $8 
monthly for each retired employee re¬ 
ceiving compensation, and $7.47 each 
4-week period for any other retired 
employee receiving compensation, for 
an election for self and family. Elec¬ 
tion to subscribe to the uniform plan 
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constitutes agreement by the retired 
employee that the retirement office 
may withhold from his or her annuity 
or compensation his or her share of 
the cost of the plan, as provided by 
this part. 

$ 891.601 Eligibility. 

Notwithstanding §891.103 a retired 
employee or survivor enrolled under 
§ 890.602(a) of this chapter may cancel 
his or her enrollment and reenroll 
under §891.602. 

(5 U.S.C: 8913; Pub. L. 86-724.) 

For the United States Civil Service 
Commission. 

James C. Spry, 
Executive Assistant 
to the Commissioners, 
[FR Doc. 78-8245 Piled 3-30-78; 8:45 am] 


[3410-02] 

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
[7 CFR Part 9321 
[Docket No. AO-352-A3] 

OLIVES CROWN IN CALIFORNIA 

Termination of Proposed Amendment 
Proceeding AO-352-A3 

AGENCY: Agricultural Marketing 
Service. USDA. 

ACTION: Withdrawal of proposed ru¬ 
lemaking. 

SUMMARY: This document termi¬ 
nates proceedings with respect to a 
proposed amendment No. 3 to the 
marketing order program because it 
was not favored by the required two- 
thirds majority of growers voting in 
the referendum. The amendment had 
been requested by the Olive Adminis¬ 
trative Committee, which administers 
the order locally for USDA, and two 
olive handlers. The proposed amend¬ 
ment would have: Provided authority 
to determine olive size by other than a 
count-per-pound basis: Provided, That 
minimum standards for natural condi¬ 
tion and packaged olives be those in 
the U.S. Standards for Grades of 
Canned Ripe Olives, or modification 
thereof; authorized addition of a 
public member to the administrative 
committee: and a number of adminis¬ 
trative changes. 

EFFECTIVE DATE: March 27, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Prior documents in this proceeding: 
Notice of hearing—issued February 25, 
1977; published March 2. 1977 (42 FR 
12063); notice of recommended deci¬ 
sion-issued October 7, 1977; published 


October 13, 1977 (42 FR 55095); and 
final decision—issued February 14, 
1978; published February 21, 1978 (43 
FR 7228). 

PRELIMINARY STATEMENT: A 
public hearing was held upon pro¬ 
posed further amendment of the mar¬ 
keting agreement, as amended, and 
order No. 932, as amended (7 CFR 
Part 932), (hereinafter referred to col¬ 
lectively as the “order”) regulating the 
handling of olives grown in California. 
The hearing was held at Fresno, Calif., 
on April 5-6. 1977, pursuant to the 
provisions of the Agricultural Market¬ 
ing Agreement Act of 1937, as amend¬ 
ed (7 U.S.C. 601 et seq.), and the appli¬ 
cable procedure specified in 7 CFR 
Part 900. 

The recommended decision of the 
Acting Administrator, Agricultural 
Marketing Service, was published on 
October 7. 1977 (42 FR 55095). On 
February 21, 1978 (43 FR 7228) the 
final decision of the Deputy Assistant 
Secretary was published and directed 
that a referendum be conducted 
among producers in the production 
area to determine whether the re¬ 
quired percentage of producers fa¬ 
vored issuance of the proposed amend¬ 
ment. 

It is hereby determined on the basis 
of the referendum, conducted Febru¬ 
ary 25-March 9. 1978, that the pro¬ 
posed amendment failed to get the re¬ 
quired two-thirds favorable producer 
vote and therefore the proposed 
amendment to the order and agree¬ 
ment should not be made effective. 

Accordingly, the proceedings with 
respect to the proposed amendment 
are hereby terminated. 

Signed at Washington, D.C., on 
March 27, 1978. 

P. R. “Bobby” Smith, 
Assistant Secretary for 
Ma rketing Services . 

[FR Doc. 78-8568 Filed 3-30-78; 8:45 ami 


[1505-01] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
[21 CFR Ports 133, 150, 166, 182, 184, and 186] 
[Docket No. 77G-03791 
SORBIC ACID AND ITS SALTS 

Proposed Affirmation and Dotation of GRAS 
Status 

Correction 

In FR Doc. 78-6054, appearing at 
page 9823 in the issue for Friday, 
March 10. 1978, in the middle column 
of page 9824, in the 13th line from the 
top. the words “• • • or sorbic acid 
• • •” should have read “• • • on 
sorbic acid • • Also, in the first 


column on page 9825, in the second 
line of the second complete paragraph, 
the words now reading “• • • on the 
0.1 percent diets • • •” should have 
read “• • • on the 0.1 or 0.5 percent 
diets • • 


[4110-03] 

[21 CFR Parts 172, 182, and 184] 

[Docket No. 77N-00391 

ALG! MATES 

Affirmation of Gras Status with Cartain 
Limitations; Extension of Comment Period 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Proposed rule; extension of 
time for comment. 

SUMMARY: This document extends 
to May 30, 1978, the comment period 
on the proposal to affirm the general¬ 
ly recognized as safe (GRAS) status of 
ammonium, calcium, potassium, and 
sodium alginates as direct human food 
ingredients with specific limitations, 
and to amend the food additive regula¬ 
tion for propylene glycol alginate. The 
comment period on that proposal was 
to expire on March 28, 1978. This 
action is taken in response to a request 
for extension of the comment period. 

DATE: Written comments by May 30. 
1978. 

ADDRESS: Written comments (pref¬ 
erably four copies) may be sent to the 
Hearing Clerk (HFC-20), Food and 
Drug Administration, Room 4-65, 5600 
Fishers Lane, Rockville, Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Corbin I. Miles, Bureau of Foods 
(HFF-335), Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation, and Welfare, 200 C Street 
SW., Washington. D.C. 20204, 202- 
472-4750. 

SUPPLEMENTARY INFORMATION: 
In the Federal Register of January 
27, 1978 (43 FR 3725), the Commis¬ 
sioner of Food and Drugs issued a pro¬ 
posal to affirm the generally recog¬ 
nized as safe (GRAS) status of ammo¬ 
nium. calcium, potassium, and sodium 
alginates as direct human food ingre¬ 
dients with specific limitations, and to 
amend the food additive regulation for 
propylene glycol alginate. 

On March 6, 1978, a letter was re¬ 
ceived from the law firm of Market, 
Hill and Byeriey on behalf of Kelco 
Division of Merck & Co., Inc. This 
letter requested a 60-day extension of 
the comment period on the proposal 
to affirm the GRAS status of the al- 
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ginates with specific limitations and to 
amend the food additives regulation 
for propylene glycol alginate. The ex¬ 
tension was requested to allow suffi¬ 
cient time for Kelco to prepare com¬ 
ments on the proposed rule. 

The Commissioner has decided that 
the opportunity to comment on GRAS 
affirmation proposals is an important 
part of the GRAS review process, and 
that an extension to the comment 
period for this proposal would be ap¬ 
propriate, and that it should be ex¬ 
tended to all interested parties. 

Accordingly, interested persons may, 
on or before May 30, 1978, submit to 
the office of the Hearing Clerk (HFC- 
20), Food and Drug Administration, 
Room 4-65, 5600 Fishers Lane, Rock¬ 
ville, Md. 20857, written comments 
(preferably four copies and identified 
with the Hearing Clerk docket number 
found in brackets in the heading of 
this document) regarding the Commis¬ 
sioner’s proposal. The envelope con¬ 
taining the comments should be 
prominently marked “ALGINATES.” 
Received comments may be seen in 
the office of the Hearing Clerk be¬ 
tween 9 a.m. and 4 p.m., Monday 
through Friday. 

Dated: March 28, 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance. 

[FR Doc. 78-8585 Filed 3-29-78; 10:06 ami 


[4110-03] 

[21 CFR Parts 207, 210, 225, 226, 501, 510, 
514, 558] 

[Docket No. 77N-00761 

NEW ANIMAL DRUGS FOR USE IN ANIMAL 
FEEDS 

Definitions and General Considerations; 
Extension of Time for Filing Comments 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Proposed rule; extension of 
comment period. 

SUMMARY: The Food and Drug Ad¬ 
ministration is extending until May 
19, 1978. the time for filing written 
comments on the proposal to redefine 
the articles used in medicated animal 
feeds. The extension is granted in re¬ 
sponse to requests from the American 
Feed Manufacturers Association and 
the National Feed Ingredients Associ¬ 
ation. 

DATE: Written comments by May 19, 
1978. 

ADDRESS: Written comments to the 
Hearing Clerk (HFC-20), Food and 


Drug Administration, room 4-65, 5600 
Fishers Lane, Rockville, Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert P. Schmidt, Bureau of Vet¬ 
erinary Medicine (HFV-224), Food 
and Drug Administration, Depart¬ 
ment of Health, Education, and Wel¬ 
fare, 5600 Fishers Lane, Rockville, 
Md. 20857, 301-443-3390. 

SUPPLEMENTARY INFORMATION: 
In the Federal Register of January 
17, 1978 (43 FR 2526), the Commis¬ 
sioner of Food and Drugs proposed 
amending the regulations regarding 
the nomenclature used to define var¬ 
ious articles used in the manufacture 
of medicated animal feeds. Interested 
persons were given until March 20, 
1&78, to file written comments on the 
proposal. The agency has received re¬ 
quest from the National Feed Ingredi¬ 
ents Association and the American 
Feed Manufacturers Association to 
extend the time for submission of 
comments because the document pro¬ 
poses extensive revisions to current 
regulations and requires considerable 
review by the associations’ member¬ 
ships and coordination of membership 
responses. The requests for extension 
are on file in the office of the Hearing 
Clerk (HFC-20), Food and Drug Ad¬ 
ministration. 

The Commissioner agrees that addi¬ 
tional time for submission of com¬ 
ments is appropriate. 

Interested persons may on or before 
May 19, 1978, submit to the Hearing 
Clerk (HFC-20), Food and Drug Ad¬ 
ministration, written comments re¬ 
garding the January 17 proposal on 
definitions and general considerations. 
Four copies of all comments shall be 
submitted, except that individuals 
may submit single copies. All com¬ 
ments shall be identified with Hearing 
Clerk Docket No. 77N-0076. Received 
comments may be seen in the above 
office between 9 a.m. and 4 p.m., 
Monday through Friday. 

(This action is taken pursuant to the Feder¬ 
al Food. Drug, and Cosmetic Act (secs. 512, 
701(a). 52 Stat. 1055, 82 Stat. 343-351 (21 
UJS.C. 360b, 371(a))) and under authority 
delegated to the Commissioner (21 CFR 
5.1).) 

Dated: March 23, 1978. 

William F. Randolph, 
Acting Associate 
Commissioner for Compliance. 
[FR Doc. 78-8314 Filed 3-27-78; 9:56 am] 


[4110-03] 

[21 CFR Part 429] 

[Docket No. 78N-0025] 

INSULIN PRODUCTS 

Requirements for Requesting Certification 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Proposed rule. 

SUMMARY: In response to a request 
from a drug manufacturer, the agency 
proposes to amend the insulin certifi¬ 
cation regulations to make unneces¬ 
sary, under certain conditions, the 
submission of samples and test results 
for certain types of insulin products. 
This action would eliminate unneces¬ 
sary testing in connection with re¬ 
quests for certification of these insulin 
products. 

DATES: Comments by May 30, 1978. 

ADDRESS: Written comments to the 
Hearing Clerk (HFC-20), Food and 
Drug Administration, Room 4-65, 5600 
Fishers Lane, Rockville, Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Edwin V. Dutra, Jr., Bureau of 
Drugs (HFD-30), Food and Drug Ad¬ 
ministration, Department of Health. 
Education, and Welfare. 5600 Fish¬ 
ers Lane, Rockville, Md. 20857, 301- 
443-6490. 

SUPPLEMENTARY INFORMATION: 
In response to a request from Eli Lilly 
& Co., Indianapolis, Ind. 46206, the 
Food and Drug Administration (FDA) 
is proposing to amend §429.40 (21 
CFR 429.40) of the regulations appli¬ 
cable to drugs containing insulin. The 
manufacturer has requested that 
when a sample of a trial mixture of an 
insulin product containing 100 USP 
units of insulin per milliliter (ml) has 
been previously approved by the Com¬ 
missioner, the submission of samples 
and test results of trial mixtures of in¬ 
sulin products containing 40 or 80 USP 
units of insulin per ml prepared from 
the same materials not be required. 
The manufacturer has requested that 
the revisions apply to samples and test 
results of trial mixtures of all its insu¬ 
lin products, i.e., insulin injection, in¬ 
sulin zinc suspension, insulin zinc sus¬ 
pension prompt, insulin zinc suspen¬ 
sion extended, protamine zinc insulin 
suspension, and isophane insulin sus¬ 
pension. The requested revision was 
prompted by the projected phaseout 
of all insulin concentrations except 
100-unit (U-100) insulin concentration 
as recommended by the American Dia¬ 
betes Association’s Committee on the 
Use of Therapeutic Agents. 

Current Requirements 

As an aid in explaining the current 
requirements for submitting samples 
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and test results on trial mixtures of In¬ 
sulin products subject to certification, 
these products have been divided into 
three categories according to their 
method of manufacture and the test¬ 
ing procedures employed: (1) Insulin 
injection; (2) protamine zinc insulin 
suspension, isophane insulin suspen¬ 
sion, and globin insulin injection; and 
(3) insulin zinc suspension, insulin zinc 
suspension prompt, and insulin zinc 
suspension extended. 

The current requirements for these 
categories of insulin products include 
the following: 

1. Each person requesting certifica¬ 
tion of an insulin master lot must 
submit to the agency samples and test 
results of a trial dilution of that 
master lot. A trial dilution of that in¬ 
sulin master lot is a simple dilution of 
a specified quantity of a master lot of 
insulin, glycerin, phenol or cresol, and 
hydrochloric acid, to yield a product 
containing not less that 35 USP units 
nor more that 45 USP units of insulin 
per ml. Upon approval of this trial di¬ 
lution, a manufacturer may then pre¬ 
pare, using the same materials and in 
the same manner, batches of insulin 
injection containing 40, 80, or 100 USP 
units of insulin per ml without submit¬ 
ting additional samples. (The term 
“trial dilution” is used only for insulin 
master lot samples.) 

2. Each person requesting certifica¬ 
tion of insulin products in the second 
category must submit to the agency 
samples and test results of a trial mix¬ 
ture of the product. A trial mixture is 
prepared by mixing the same materi¬ 
als, i.e., insulin and other appropriate 
ingredients such as protamine or 
globin hydrochloride, in the same 
manner that will be used in preparing 
the final batch. Thus, although pre¬ 
pared prior to making the final batch, 
this trial mixture is intended to repre¬ 
sent accurately the final batch. Under 
current regulations, if this trial mix¬ 
ture contains 40 USP units of insulin 
per ml and is approved by FDA, the 
manufacturer may then prepare, using 
the same materials and in the same 
manner, batches of insulin in this 
second category containing 40, 80, or 
100 USP units of insulin per ml with¬ 
out submitting additional samples. 

3. Each person requesting certifica¬ 
tion of insulin products in the third 
category must submit to the agency 
samples and test results of a trial mix¬ 
ture of the product. As in the second 
category of insulin products, this trial 
mixture is prepared by mixing the 
same materials in the same manner 
that will be used in preparing the final 
batch so that the trial mixture will ac¬ 
curately represent the final batch. 
Unlike the insulin products in the 
second category, however, batches of 
insulin in this category containing 80 
or 100 USP units of insulin cannot be 
prepared based upon the approval of a 


trial mixture containing 40 USP units 
per ml. Thus, a trial mixture represen¬ 
tative of each concentration of the 
final batch to be prepared must be 
submitted for approval. This is re¬ 
quired because the manufacture of 
these insulin products involves a care¬ 
fully controlled precipitation and crys¬ 
tallization process. Further, these in¬ 
sulin products are not subject to bio¬ 
logical assay, and control depends 
upon careful testing within the param¬ 
eters of the finished product. 

Tentative Conclusions 

After careful review of the methods 
of manufacture, the testing proce¬ 
dures employed, and agency experi¬ 
ence: 

1. In reference to the first category 
of insulin products, Le., insulin injec¬ 
tion. the Commissioner proposes to 
accept for approval trial dilutions of 
insulin master lots whose potencies 
are estimated to be 40, 80, or 100 USP 
units of insulin per ml. Under this pro¬ 
posal batches of insulin injection con¬ 
taining 40, 80. or 100 USP units of in¬ 
sulin per ml may be prepared based on 
testing of trial dilutions of any one of 
the three concentrations. Agency ex¬ 
perience with insulin injection demon¬ 
strates that the test dilution need not 
be identical to the dilution concentra¬ 
tion proposed for marketing. 

2. The Commissioner believes that 
the provision for submitting samples 
and results of trial mixtures should be 
revised for the second category of 
drugs, i.e., protamine zinc insulin sus¬ 
pension, isophane insulin suspension, 
and globin zinc insulin injection. The 
Commissioner is unaware of any valid 
scientific reason, including agency ex¬ 
perience under the current provisions, 
for not allowing batches of these three 
insulin products containing 40, 80, or 
100 USP units of insulin per ml to be 
formulated based on testing of a trial 
mixture of any one of the three con¬ 
centrations. 

Thus, after reviewing the manufac¬ 
turer's request and considering agency 
experience with insulin products, the 
Commissioner tentatively agrees with 
the manufacturer's request as it per¬ 
tains to protamine zinc insulin suspen¬ 
sion and isophane insulin suspension. 
In addition, although not in response 
to a request of the manufacturer, he 
proposes to apply the revised require¬ 
ments to globin zinc insulin injection. 

3. The Commissioner, however, dis¬ 
agrees with the manufacturer’s re¬ 
quest regarding the third category of 
drugs, Le., insulin zinc suspension, in¬ 
sulin zinc suspension prompt, and in¬ 
sulin zinc suspension extended. He be¬ 
lieves that trial mixtures of these insu¬ 
lin products should continue to be 
tested as presently required. Because 
of the precipitation and crystallization 
process used in manufacturing these 
insulin products, agency testing expe¬ 


rience with these products has demon¬ 
strated that the trial mixture can rep¬ 
resent the finished product accurately 
only if it is of the same concentration 
as the final batch. Further, the agency 
has found that most of the batches it 
has rejected or withdrawn have been 
those of insulin products in the third 
category. 

The Commissioner also proposes to 
increase the quantity of USP units of 
insulin that must be submitted as sam¬ 
ples to test adequately the trial dilu¬ 
tions or trial mixtures for certification 
purposes. 

The Food and Drug Administration 
has determined that this document 
does not contain an agency action cov¬ 
ered by 21 CFR 25.1(b) and consider¬ 
ation by the agency of the need for 
preparing an environmental impact 
statement is not required. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 506. 
701(a), 55 Stat. 851, 52 Stat. 1050-1053 
as amended, 1055 (21 U.S.C. 356, 
371(a)) and und er authority delegated 
to him (21 CFR 5.1), the Commission¬ 
er proposes to amend 21 CFR 429.40 
by revising paragraphs (d)(2), (3), (5), 
(7), and (gXl) to read as follows: 

§429.40 Requests for certification: Sam¬ 
ples; storage; approvals preliminary to 
certification. 

• • • • • 

(d) • • • 

(2) If the batch is to be insulin injec¬ 
tion a trial dilution made from such 
master lot or mixture, glycerin, phenol 
or cresol, and hydrochloric acid, which 
dilution conforms to the standard of 
identity, strength, quality, and purity 
for insulin injection, except that it 
may contain approximately 40, 80, or 
100 units of insulin per milliliter; in a 
quantity containing approximately 
5,000 U.S.P. units of insulin. 

(3) If the batch is to be protamine 
zinc insulin suspension, a trial mixture 
which is intended to be accurately rep¬ 
resentative of the mixture which will 
constitute the finished batch; in a 
quantity containing approximately 
10,000 U.S.P. units of insulin. 

• • • * • 

(5) If the batch is to be globin zinc 
insulin injection, a trial mixture made 
from the master lot or mixture re¬ 
ferred to in paragraph (d)(1) of this 
section, globin, zinc chloride, hydro¬ 
chloric aid, glycerin, and phenol or 
cresol, which mixture is intended to be 
accurately representative of the mix¬ 
ture which will constitute the finished 
batch; in a quantity containing ap¬ 
proximately 10,000 U.S.P. units of in¬ 
sulin. 

• • • • • 

(7) If the batch is to be isophane in¬ 
sulin suspension, a trial mixture which 
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is intended to be accurately represen¬ 
tative of the finished batch; in a quan¬ 
tity of approximately 10,000 U.S.P. 
units of insulin. 


• • • • • 

(g)(1) No sample referred to in para¬ 
graph (d) (1) to (8), inclusive, of this 
section, and no result referred to in 
paragraph (e) (1) to (8), inclusive, of 
this section, is required if such sample 
or result has been submitted in con¬ 
nection with a previous request for 
certification. Except for (d)(9), (10), 
and (e)(9), the samples referred to in 
paragraph (d) of this section and the 
results referred to in paragraph (e) of 
this section for insulin injection, prot¬ 
amine zinc insulin suspension, globin 
zinc insulin Injection, or isophane in¬ 
sulin suspension are not required if 
the Commissioner has previously ap¬ 
proved a trial mixture containing 40, 
80, or 100 unit of insulin per milliliter 
or trial dilution contining approxi¬ 
mately 40, 80, or 100 units of insulin 
per milliliter and the mixture or dilu¬ 
tion was prepared from the same ma¬ 
terials and in the same manner, except 
for adjustment of pH of the buffer so¬ 
lution. 


• • • • • 

Interested persons may. on or before 
May 30, 1978, submit to the Hearing 
Clerk (HFC-20), Food and Drug Ad¬ 
ministration, Rm. 4-65, 5600 Fishers 
Lane, Rockville, Md. 20857, written 
comments regarding this proposal. 
Four copies of all comment shall be 
submitted, except that individuals 
may submit single copies of comments, 
and shall be identified with the Hear¬ 
ing Clerk docket number found in 
brackets in the heading of this docu¬ 
ment. Received comments may be seen 
in the above office between the hours 
of 9 a.m. and 4 p.m., Monday through 
Friday. 

Note.— The Food and Drug Administration 
has determined that this proposal win not 
have a major economic Impact as defined by 
Executive Order 11821 (amended by Execu¬ 
tive Order 11949) and OMB Circular A-107. 
A copy of the economic impact assessment 
Is on file with the Hearing Clerk, Food and 
Drug Administration. 

Dated: March 24, 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance, 

1FR Doc. 78-8439 Filed 3-30-78; 8:45 am] 


14110-03] 

[21 CFR Port. 812 and 814] 
rDocket No. 77N-0248) 

PUBLIC INFORMATION 
Diftcioturo of f> itter.ee 

AGENCY: Food and Drug Administra¬ 
tion. 


FEDERAL 


PROPOSED RULES 

ACTION: Correction of proposed rule. 

SUMMARY: This document corrects a 
proposal published in the Federal 
Register of March 28, 1978 (43 FR 
12869) to permit public disclosure of 
the existence and status of applica¬ 
tions for approval of new drugs, new 
animal drugs, and medical devices 
pending before the Food and Drug Ad¬ 
ministration (FDA); the public ac¬ 
knowledgement of the existence of no¬ 
tices of intent to market medical de¬ 
vices; and the disclosure of the exis¬ 
tence of applications for investigation¬ 
al notices for new drugs, new animal 
drugs, and medical devices. This docu¬ 
ment supplies inadvertently omitted 
specific proposed regulations concern¬ 
ing investigational device exemptions 
and product development protocols. 

DATE: Comments by May 30, 1978. 

ADDRESS: Hearing Clerk (HFC-20), 
Food and Drug Administration, Room 
4-65, 5600 Fishers Lane, Rockville, Md. 
20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Stuart M. Pape, Office of the Gener¬ 
al Counsel (GCF-1), Food and Drug 

Administration, Department of 

Health, Education, and Welfare, 

5600 Fishers Lane, Rockville, Md. 

20857, 310-443-4350. 

SUPPLEMENTARY INFORMATION: 
In the Federal Register of March 28, 
1978, the Commissioner of Food and 
Drugs proposed to amend a number of 
existing regulations and to establish 
some new regulations to provide for 
the disclosure to the public of (1) the 
existence and regulatory status of new 
drug applications (NDA’s), new animal 
drug applications (NADA’s), and appli¬ 
cations for premarket approval for 
medical devices; (2) the existence of 
notices of intent to market medical de¬ 
vices submitted in compliance with 
section 510(k) of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 
360<k)); and (3) the existence of inves¬ 
tigational new drug notices (IND’s) 
and investigational new animal drug 
notices (INAD’s). Although the pream¬ 
ble discussion made it clear that the 
proposal addressed applications for in¬ 
vestigational exemptions submitted 
for medical devices (IDE’s) and prod¬ 
uct development protocols (PDFs), 
provisions applying explicitly to IDE’s 
and PDP’s were inadvertently omitted 
from the proposed regulations. This 
document corrects those omissions. 
For the sake of clarity, the affected 
sections are reproduced below in full. 

Accordingly, under the Federal 
Food, Drug, and Cosmetic Act (sec¬ 
tions 301(j), 505, 507, 512, 515, 520, 
701(a), 52 Slat. 1042 as amended. 1052- 
1053 as amended, 1055, 59 Stat. 463 as 
amended, 82 Stat. 343-351, 90 Stat. 
552-559, 565-574 (21 U.S.C. 331(j), 355, 
357, 360b, 360e, 360j, 371(a)), the 
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Public Health Service Act (sec. 1 et 
seq., 58 Stat. 682 et seq. as amended 
(42 U.S.C. 201 et seq.)), and the Free¬ 
dom of Information Act (5 U.S.C. 552) 
and under authority delegated to the 
Commissioner (21 CFR 5.1), the fol¬ 
lowing corrections are made in the 
proposal published in the Federal 
Register of March 28, 1978 (43 FR 
12869) to amend Chapter I of Title 21 
of the Code of Federal Regulations: 

1. Part 812 is amended by adding a 
new § 812.38 to read as follows: 

§812.38 Confidentiality of data and infor¬ 
mation in an application. 

The existence of an application for 
an investigational device exemption 
will be disclosed by the Food and Drug 
Administration to the public upon re¬ 
quest. 

2. Section 814.9(a) is corrected to 
read as follows: 

§ 814.9 Confidentiality of information. 

(a) The existence of an application 
for premarket approval (including pro¬ 
posed and approved product develop¬ 
ment protocols) will be disclosed by 
the Food and Drug Administration to 
the public upon request. The Director 
of the Bureau of Medical Devices will 
maintain a list available for public dis¬ 
closure of pending applications and 
their status. 


Interested persons may, on or before 
May 30. 1978, submit to the Hearing 
Clerk (HFC-20), Food and Drug Ad¬ 
ministration, Room 4 65. 5600 Fishers 
Lane, Rockville, Md. 20857, written 
comments regarding this proposal. 
Four copies of all comments shall be 
submitted, except that individuals 
may submit single copies of comments, 
and shall be identified with the Hear¬ 
ing Clerk docket number found In 
brackets in the heading of this docu¬ 
ment. Received comments may be seen 
In the above office between the hours 
of 9 a.m. and 4 p.m., Monday through 
Friday. 

Dated: March 28, 1978. 

Joseph P. Hile, 
Associate Commissioner for 
Compliance. 

[FR Doc. 78-8588 FUed 3-30-78; 8:45 am] 


[4830-01] 

DEPARTMENT OF THE TREASURY 

Internal R«v»nut Service 
126 CFR Pad 48) 

[LR-180-77J 

EXCISE TAX ON FURTHER MANUFACTURE OF 
CERTAIN LIGHT -DUTY TRUCKS, BUSES, AND 
RELATED ARTICLES 

Proposed Rulemaking 

AGENCY: Internal Revenue Service, 
Treasury. 
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PROPOSED RULES 


ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This document contains 
a proposed regulation relating to the 
imposition of the manufacturers 
excise tax under the Internal Revenue 
Code of 1954. The proposed regulation 
would clarify the application of the 
law under existing regulations in cer¬ 
tain cases involving the further manu¬ 
facture and sale of light-duty trucks, 
buses, and related articles after sale by 
an original manufacturer. This regula¬ 
tion would provide the public with 
guidance needed to comply with the 
Code. 

DATES: Written comments and re¬ 
quests for a public hearing must be de¬ 
livered or mailed by May 30. 1978. 

ADDRESS: Send comments and re¬ 
quests for a public hearing to: Com¬ 
missioner of Internal Revenue. Atten¬ 
tion: CC:LR:T [LR-180-77], Washing¬ 
ton. D.C. 20224. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas Rogan of the Legislation 
and Regulations Division, Office of 
the Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue 
NW., Washington, D.C. 20224, Atten¬ 
tion: CC.LRrT, 202-568-3478, not a 
toll-free call. 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains a proposed 
amendment to the Manufacturers and 
Retailers Excise Tax Regulations (26 
CFR Part 48) under section 4061 (a) of 
the Internal Revenue Code of 1954. It 
is proposed to clarify §48.4061 <a)-l 
(f)(1) published in Treasury Decision 
7461 in the Federal Register on Janu¬ 
ary 13, 1977 (42 FR 2670). This amend¬ 
ment is to be issued under the author¬ 
ity contained in section 7805 of the 
Code (68A Stat. 917; 26 U.S.C. 7805). 

Need for Clarification 

Treasury Decision 7461 deleted 
§ 142.1-l(d) of the Temporary Excise 
Tax Regulations under the Revenue 
Act of 1971 (26 CFR Part 142), relat¬ 
ing to light-duty trucks, buses, and re¬ 
lated articles. This deleted section con¬ 
tained a rule concerning taxability on 
a sale after further manufacture of 
light-duty vehicles, which rule does 
not appear in the final regulations 
promulgated under Treasury Decision 
7461. 

It is necessary to eliminate any nega¬ 
tive inference that might be drawn 
from the absence of an express rule 
covering this matter in the final regu¬ 
lations. Therefore, the proposed 
amendment would again state without 
substantive change the rule of taxabil¬ 
ity, as stated in the now-deleted tem¬ 
porary regulations, for cases involving 


the further manufacture and sale of 
light-duty trucks, buses, and related 
articles after sale by an original manu¬ 
facturer. 

Comments and Requests for a Public 
Hearing 

Before adopting this proposed regu¬ 
lation, consideration will be given to 
any written comments that are sub¬ 
mitted (preferably six copies) to the 
Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A 
public hearing will be held upon writ¬ 
ten request to the Commissioner by 
any person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 

Drafting Information 

The principal author of this pro¬ 
posed regulation was Thomas Rogan 
of the Legislation and Regulations Di¬ 
vision of the Office of Chief Counsel. 
Internal Revenue Service. However, 
personnel from other offices of the In¬ 
ternal Revenue Service and Treasury 
Department participated in developing 
the regulation, both on matters of sub¬ 
stance and style. 

Proposed amendments to the regula¬ 
tions 

The proposed amendment to 26 CFR 
Part 48 is as follows: 

Section 48.4061(a)-l (FXl) is amend¬ 
ed by adding the following new subdi¬ 
vision immediately after subdivision 
(iii): 

§ 48.4061 (a)-l Imposition of tax; exclu¬ 
sion for light-duty truck#, etc. 

• • • • • 

(f) Exclusion of light-duty trucks, 
buses, and related articles from tax— 
(1) In general • • • 

(iv) Where the modification of an ar¬ 
ticle, exempt from tax when sold by 
the original manufacturer, constitutes 
further manufacture after the original 
manufacturer’s sale, a tax may be im¬ 
posed on the subsequent manufactur¬ 
er’s sale or use of the modified article. 


Jerome Kurtz, 
Commissioner of 
Internal Revenue. 

[FR Doc. 78-8584 Filed 3-30-78; 8:45 am] 


[3810-01] 

DEPARTMENT OF DEFENSE 

Defense Civil Preparedness Agency 
[32 CFR Port 1806] 

OFFICIAL CIVIL DEFENSE INSIGNE 
Extension of Time 

AGENCY: Defense Civil Preparedness 
Agency. 

ACTION: Proposed rule; extension of 
comment period. 

SUMMARY: The time for submission 
of comments on the proposal relating 
to the official use of the civil defense 
insigne is extended. 

DATE: Comments should be submit¬ 
ted by May 17,1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Walter Girstantas, Assistant Direc¬ 
tor for Administrative Services, De¬ 
fense Civil Preparedness Agency. 
Room 1D487, Pentagon, Washing¬ 
ton. D.C. 20301, 202-695-3402. 

SUPPLEMENTAL INFORMATION: 
On March 16, 1978 notice of a propos¬ 
al to revise the regulation (32 CFR 
Part 1806) governing use of the offi¬ 
cial civil defense insigne was published 
in the Federal Register, 43 FR 10940. 
Comments are to be submitted by 
April 17, 1978. However, DCPA is dis¬ 
tributing copies of this proposal by 
mail to interested State and local di¬ 
rectors, and recent experience has in¬ 
dicated a one-month time period is too 
short to make such distribution and 
get comments back. Thus, the time to 
submit comments is being extended 
for one month. 

Therefore the date for submission of 
comments on this proposed revision of 
regulation is extended to May 17, 1978. 

Bardyl R. Tirana, 
Director, Defense 
Civil Preparedness A gency. 
[FR Doc. 78-8561 Filed 3-30-78; 8:45 am] 


[1505-01] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[40 CFR Port 87] 

(FRL 345-4; Docket No. OMSAPC—78-1] 

CONTROL OF AIR POLLUTION FROM 

AIRCRAFT AND AIRCRAFT ENGINES 

Proposed Amendments to Standards 

Correction 

In FR Doc. 78-7690 appearing at 
page 12615 of the Federal Register of 
Friday, March 24. 1978, at page 12623, 
§87.21(e)(l), (2), and (3) appear incor¬ 
rectly and should have appeared as 
follows: 
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(e) Smoke exhaust emissions from 
each aircraft gas turbine engine of the 
classes specified below manufactured 
on or after the dates indicated shall 
not exceed: 

(1) Classes Tl, T2, T3, T4 (January 
1, 1981): . . . SN = 79(rO)~° 265 (rO) is in 
kilonewtons). 

(2) Class P2 (January 1. 1979): . . . 
SN = 277(rO)"° 280 (rO is in kilowatts). 

• (3) Class T5 (January 1, 1980): . . . 
SN = 79(rO)"° 265 (rO is in kilonewtons). 


[6712-01] 

FEDERAL COMMUNICATIONS 
COMMISSION 

[47 CFR Part 681 

[CC Docket No. 78-100, RM-2955; FCC 78- 
199] 

UNSOLICITED TELEPHONE CALLS (“JUNK 
PHONE CALLS**) 

Inquiry 

AGENCY: Federal Communications 
Commission. 

ACTION: Notice of inquiry. 

SUMMARY: FCC institutes inquiry 
into manually dialed and automatical¬ 
ly dialed unsolicited telephone calls 
(“junk phone calls**). 

DATES: Comments must be received 
on or before May 26, 1978, and reply 
comments must be received on or 
before June 23, 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

David A. Irwin. Policy and Rules Di¬ 
vision, Common Carrier Bureau, 
Federal Communications Commis¬ 
sion, Washington, D.C. 20554; 632- 
9342. 

Adopted: March 15. 1978. 

Released: March 30,1978. 

In the matter of unsolicited telephone 
calls (“junk phone calls*'), CC Docket 
No. 78-100, RM-2955. 

1. For many years, various sales or¬ 
ganizations have used the telephone to 
sell a variety of products and services 
to consumers. Most of these unsolicit¬ 
ed sales calls were made by persons 
hired to dial numbers listed in tele¬ 
phone directories and deliver live mes¬ 
sages when the telephone was an¬ 
swered. In some instances, these live 
messages were augmented by a short 
recorded message. In other cases, a re¬ 
corded sales message was turned on as 
soon as the phone was answered, and 
then the sales person came back on 
the line to talk to the customer after 
the tape had stopped. 

2. Recently, new devices known as 
automated dialer and recorded mes¬ 


sage players (ADRMP), have been de¬ 
veloped and introduced into the mar¬ 
ketplace. These devices are designed to 
automatically dial a series of tele¬ 
phone numbers (either preselected or 
chosen at random) and play a prere¬ 
corded message when the phone is an¬ 
swered. We understand that some of 
these devices have the capability of 
placing thousands of calls a day, with¬ 
out any human involvement once the 
message is recorded and the first 
phone number selected. 

3. Because of the potentially in¬ 
creased volume of calls which may be 
caused by these devices, a formal peti¬ 
tion was filed, on August 26. 1977, by 
Walter S. Baer and the Citizens Com¬ 
munications Center, requesting that 
the Commission issue a notice of in¬ 
quiry and proposed rulemaking “to 
consider protecting telephone sub¬ 
scribers from nuisance, annoyance, 
and invasion privacy resulting from 
the use of automated dialing devices 
to present unsolicited recorded mes¬ 
sages over the public telephone net- 
work.’’ The petition suggested that the 
rulemaking: 

(a) Consider restrictions on the use 
of automated dialing devices for pre¬ 
senting unsolicited recorded messages 
to telephone subscribers; 

(b) Designate means by which tele¬ 
phone subscribers can indicate that 
they do not wish to receive unsolicited 
advertising messages, and specify pen¬ 
alties to advertisers who violate such 
subscribers' desires for privacy; 

(c) Designate special tariffs for tele¬ 
phone sales campaigns to fully reflect 
their cost of service; and 

(d) Require users of automated dial¬ 
ing devices to precede each recorded 
message with an announcement identi¬ 
fying it as coming from an automated 
dialing device. 

4. The petition was designated as 
RM-2955, and placed on public notice 
on September 13, 1977. The public 
notice afforded interested persons an 
opportunity to file comments support¬ 
ing or opposing the petition. By order, 
released September 28, 1977 (42 FR 
53661), the date for filing comments 
was extended to November 14. 1977. In 
response to our public notices, and 
news media publicity, we have received 
more than 1,000 comments (both 
formal and informal) on this subject. 
Among those filing comments are Fed¬ 
eral Government agencies (Office of 
Telecommunications Policy, Office of 
Consumer Affairs), State agencies 
(Wisconsin Department of Justice, 
Office of Consumer Protection; Penn¬ 
sylvania Department of Justice, Office 
of Consumer Advocate; Massachusetts 
Secretary of Consumer Affairs), public 
interest groups (W.A.T.S.—“Working 
Against Telephone Solicitation"; Insti¬ 
tute for Public Interest Representa¬ 
tion) and the telephone industry 
(American Telephone <fc Telegraph 


Co., GTE Service Corp., United States 
Independent Telephone Association). 

5. The comments, which raise many 
legal, technical, and policy issues, are 
overwhelmingly in favor of either an 
outright ban or severe restrictions on 
telephone sales soliciting. Many who 
commented find it an annoyance to 
stop whatever they are doing to run to 
the telephone, only to find that the 
caller is a machine attempting to pre¬ 
sent a prerecorded sales message. 
Some people have complained that 
since the ADRMP can call numbers at 
random or in sequence, an unlisted 
telephone number would provide no 
protection. Further, an ADRMP tem¬ 
porarily could prevent emergency calls 
from getting through, where the type 
of telephone company central office 
equipment is employed which does not 
disconnect the receiving party’s line 
until the call’s originator hangs up its 
telephone. 

6. It is argued that the use of an 
ADRMP is really no different than 
having a group of people making unso¬ 
licited calls, except that the ADRMP 
is cheaper and more efficient. There¬ 
fore, some parties conclude that there 
is no need for regulation of these ma¬ 
chines. On the other hand, other par¬ 
ties, also recognizing the similarity of 
the two situations, suggest that the 
scope of this proceeding be expanded 
to address all forms of telephone solic¬ 
iting. 

7. We are also aware that on October 
12, 1977, companion bills known as the 
“Telephone Privacy Act," were pro¬ 
posed in the U.S. Senate by Sen. Wen¬ 
dell R. Anderson (S. 2193), and in the 
House by Rep. Les Aspin (H.R. 9505). 
The bills, which would add a section to 
the Communications Act of 1934, went 
beyond the petition filed with the 
FCC by extending the restrictions on 
the ADRMPs to persons conducting 
live soliciting as well. The bills have 
four main provisions: 

(1) Telephone companies would have 
to compile an annual list of subscrib¬ 
ers who do not want to receive unsoli¬ 
cited sales calls; 

(2) Organizations using ADRMPs 
would have to obtain copies of the lists 
from the telephone companies; 

(3) Telephone company administra¬ 
tive costs would be recovered through 
fees charged the commercial firms for 
the lists of telephone subscribers; and, 

(4) Penalties would be imposed on 
those who violate the regulations. 

Civic, charitable, political, and polling 
organizations would be exempted from 
the provisions of the bills. The Com¬ 
mission has been requested to com¬ 
ment on this proposed legislation. 

8. Based on the widespread public in¬ 
terest in this subject, coupled with the 
potential impact on all telephone cus¬ 
tomers of a proliferation of telephone 
sales soliciting, we will institute an in¬ 
quiry into unsolicited telephone calls. 
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At the outset we wish to make clear 
that this inquiry will be concerned 
with both automatically and manually 
dialed calls. We are requesting com¬ 
ments on the jurisdictional, constitu¬ 
tional, procedural, technical, oper¬ 
ational, and economic issues listed 
below. Once we have made a prelimi¬ 
nary determination on these issues— 
especially the jurisdictional and con¬ 
stitutional issues—we will be in a 
better position to determine whether 
to proceed with formal rulemaking. 

Jurisdictional Issues 

Cl) In view of recent Court decisions 
regarding the Commission’s jurisdic¬ 
tion over terminal equipment connect¬ 
ed to the nationwide telephone net¬ 
work,* does the Commission have ju¬ 
risdiction to regulate the use of 
ADRMP equipment if such equipment 
is ued only to place calls that do not 
cross State lines? Does registration of 
an ADRMP under Part 68 of the Com¬ 
mission's rules confer any privileges of 
use in this situation? 

(2) Does the fact that unsolicited 
calls—even those that do not cross 
State lines—traverse a portion of the 
interstate nationwide telephone net¬ 
work, confer jurisdiction over such 
calls upon the Commission? 

(3) Absent new legislation, does the 
Commission have jurisdiction to regu¬ 
late automatically dialed (by 
ADRMPs) unsolicited telephone calls, 
including those that do not cross State 
lines? Absent new legislation, does the 
Commission have jurisdiction to regu¬ 
late manually dialed unsolicited tele¬ 
phone calls, including those that do 
not cross State lines? 

(4) In the event that the Commis¬ 
sion does not have exlusive Jurisdic¬ 
tion over any of the above matters, do 
the Commission and States regulatory 
agencies have joint jurisdiction, and if 
so, what mechanisms may be used in 
exercising such jurisdiction? 

Constitutional Issues 

(5) How do unsolicited telephone 
calls compare with highway billboards, 
loud speakers on automobiles, radio 
and TV ads, newspaper and magazine 
ads, “junk mail," and door-to-door 
salesmen in terms of invasion of priva¬ 
cy? 

(6) Is freedom from unsolicited tele¬ 
phone calls a reasonable expectation 
of privacy? Does the fact that tele¬ 
phone solicitations require a person to 
take positive action (answering the 
telephone) while most other forms of 
advertising may be received passively, 


1 North Carolina Utilities Commission v. 
FCC, 537 P. 2d 787 (4th Cir. 1976), petition 
for cert, denied, 45 U.S.L.W. 3257 (October 
5. 1976); North Carolina Utilities Commis¬ 
sion v. FCC, 552 F. 2d 1036 (4th Cir. 1977), 

petition for cert, denied, - U.S.L.W. - 

October 3. 1977). 


affect one's reasonable expectation of 
privacy? 

(7) In view of the foregoing, do cus¬ 
tomers have a right of privacy which 
would protect them from receiving un¬ 
solicited telephone calls? If so, does 
one's ability to hang up his telephone 
adequately protect any right to priva¬ 
cy? 

(8) Does the first amendment's free¬ 
dom of speech clause guarantee orga¬ 
nizations the right to make unsolicited 
telephone calls ? 2 

(9) Would regulation of unsolicited 
telephone calls infringe on the first 
amendment's free speech guarantee? 

(10) Would regulation of only com¬ 
mercial solicitation, but not nonprofit 
or political solicitation, constitute an 
unconstitutional discrimination? Alter¬ 
natively, is there a constitutional justi¬ 
fication for exempting not for profit 
and/or political solicitation from regu¬ 
lation? 

(11) For constitutional purposes, is 
there any significant distinction be¬ 
tween automatically dialed and man¬ 
ually dialed calls? 

Technical Issues 

(12) How many ADRMPs are now 
connected to the telephone network, 
and what are the projections for each 
of the next 5 years? How many call at¬ 
tempts would a typical ADRMP be ca¬ 
pable of making or expected to make 
in 1 day? How many calls would a typi¬ 
cal ADRMP be expected to complete 
in one day? How many calls—both 
local and long distance—are placed 
over the nationwide telephone net¬ 
work on a typical day? 

(13) What is the expected impact of 
ADRMPs on the nationwide telephone 
system in the present and near future? 
Will the use of ADRMPs have any ad¬ 
verse impact on the overall operation 
of the telephone network? If the use 
of ADRMPs becomes more wide¬ 
spread, is it anticipated that such in¬ 
creased usage will cause congestion in 
local telephone offices? If so, will some 
communities be more severely impact¬ 
ed than others? 

(14) If any adverse is anticipated, 
how can such impact be avoided? For 
example, is it possible to relieve any 
anticipated congestion by assigning 
ADRMPs only to special purpose 
lines? 

(15) Is it possible for central office 
equipment to identify incoming solici¬ 
tation calls and then to block the com¬ 
pletion of such calls to persons who do 
not wish to receive them? Can such 
task be performed by telephone or 
other equipment on the customer’s 


2 See, Virginia State Board of Pharmacy 
v. Virginia Citizens Consumer Council, Inc, 
425 US. 748 (1976), Hynes v. Mayor and 
Council of Borough of Oradell, 1425 U.S. 610 
(1976); Rowan v. Post Office Department, 
397 U.S. 728(1970). 


premises? What alternative techniques 
are available for such purposes,' and 
what are their respective costs? 

(16) Can ADRMPs be designed to 
allow only a certain number of rings 
before disconnecting and going on the 
next number? 

(17) Can ADRMPs be designed to 
disconnect as soon as the called party 
hangs up, even if the telephone com¬ 
pany's equipment does not automati¬ 
cally free the called party’s line when 
he hangs up? 

Operational Issues 

(18) How should "unsolicited calls" 
be defined? Should that term include 
calls from: Polling or surveying organi¬ 
zations. commercial sales solicitations, 
political fundraising organizations, 
charitable fundraising organizations, 
organizations with which the called 
person is currently doing business, or¬ 
ganizations with which the called 
person has previously done business, 
organizations which have received the 
called person’s name from a friend or 
relative, organizations whose advertis¬ 
ing may have led those called to be¬ 
lieve that the additional information 
they requested would be mailed, a 
labor union letting its members know 
that a strike is over, an airline inform¬ 
ing its passengers that a flight has 
been delayed or cancelled; should the 
term include calls originated by com¬ 
puters for the purpose of transmitting 
digital data as part of a computer mes¬ 
sage system or other computer net¬ 
work? 

(19) Should an outright ban be im¬ 
posed on all unsolicited calls, whether 
manually or automatically dialed? 

(20) Should unsolicited calls be pro¬ 
hibited from being placed to parties 
who have affirmatively stated their 
objection to receiving such calls? 
Should unsolicited calls be allowed to 
be placed only to parties who have af¬ 
firmatively consented to receive such 
calls? What are the relative costs of 
each of these options? 

(21) Once subscribers have informed 
the local telephone company of their 
desire to receive or not receive unsoli¬ 
cited calls, how is this information to 
be used? Should a special symbol 
(§uch as an asterisk > be placed beside a 
subscriber’s name in the telephone di¬ 
rectory? If a special directory symbol 
is used, how will subscribers with un¬ 
listed or unpublished numbers be acco¬ 
modated, and how will new and 
changed listings be accommodated? Al¬ 
ternatively, should each telephone 
company be required to maintain lists 
of subscribers who have given notice 
of their desire to receive or not receive 
unsolicited calls 0 What other proce¬ 
dures could be adopted to insure that 


'Could some form of distinctive ringing be 
used to signify an incoming ADRMP call? 
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unsolicited calls are not received by 
subscribers who do not wish to receive 
them? 

(22) What would be the costs to the 
telephone companies of each of the 
above alternatives? How would these 
costs be recovered? Should they be re¬ 
covered from organizations placing un¬ 
solicited calls? 4 

(23) Should unsolicited calls be re¬ 
quired to be preceded by an announce¬ 
ment: (1) Identifying the caller. (2) 
stating that it is a prerecorded mes¬ 
sage (if that be the case), and (3) brief¬ 
ly describing the nature of the call? 

(24) Should any limitation be im¬ 
posed* on the number of times an unso¬ 
licited call may be made to a given 
number? 

(25) Should ADRMPs be required to 
allow only a certain number of rings 
before disconnecting and going on to 
the next number? 

(26) Should ADRMPs be required to 
release the called party's line as soon 
as he hangs up? 

(27) Should the duration of unsoli¬ 
cited calls from ADRMPs be limited to 
a specific time period such as one 
minute? 

(28) Should unsolicited calls be re¬ 
stricted to certain periods of the day 
and/or certain days of the week? 

9. This inquiry is instituted pursuant 
to sections 1. 4(i), 4(j). 201-205. 218. 
220. and 403 of the Communications 
Act of 1934 (47 U.S.C. sections 151. 
154(1). 154(j), 201-205. 218, 220, and 
403). 

10. Interested persons may file com¬ 
ments on or before May 26. 1978, and 
reply comments on or before June 23. 
1978. s Pursuant to the applicable pro¬ 
cedures set forth in § 1.51 of the Com¬ 
mission’s rules, an original and five 
copies of all statements, briefs, or com¬ 
ments shall be furnished the Commis¬ 
sion. Members of the general public 
who wish to express their interest by 
participating informally may do so by 
submitting one copy of their com¬ 
ments, without regard to form, pro¬ 
vided only that the docket number is 
specified in the heading. All comments 
received in response to this notice will 
be available for public inspection in 
the Docket Reference Room in the 
Commission's Offices in Washington. 
D.C. In reaching its determinations in 
this proceeding, the Commission may 


4 In view of the capability of ADRMPs to 
put a greater burden on the common switch¬ 
ing exchange and Interexchange equipment 
than other users, should there be a separate 
tariff or special tariff provisions such as 
usage sensitive or traffic sensitive pricing to 
ameloriate any additional costs associated 
with such use which are currently not re¬ 
covered. Could equipment limitations such 
aa interdialing intervals achieve this same 
result? 

‘Due to the Jurisdictional nature of this 
proceeding, we specifically solicit the State 
commissions* comments and views regarding 
the issues raised by the proceeding. 


also take into account other relevant 
material before it. in addition to the 
specific comments invited by this 
notice. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

Separate Statement of Chairman 

Charles D. Ferris 

IN RE: UNSOLICITED TELEPHONE CALLS 
44 JUNK PHONE CALLS" 

I am pleased that the Commission is 
today setting in motion a formal pro¬ 
cess to examine this matter of wide¬ 
spread public concern. Few recent pe¬ 
titions for rulemaking filed with us 
have generated as much public com¬ 
ment as this one. I hope that this in¬ 
quiry stimulates even greater public 
attention to, and understanding of, 
the nature of our common carrier reg¬ 
ulations. It is a complex field, but one 
in which a well-informed public can 
and should participate. 

We have already received over 1,000 
comments filed by Federal and State 
agencies, industry and consumer 
groups, and concerned individuals. 
The comments are overwhelmingly in 
favor of government action. It might 
be fair to ask, why then are we today 
launching an inquiry, rather than pro¬ 
posing specific rules and moving quick¬ 
ly to their adoption? The answer is 
that few of the commenting parties 
have addressed in depth the serious 
constitutional, jurisdictional, and prac¬ 
tical hurdles we must cross before we 
can take any actions in this field. 

I can understand the strong objec¬ 
tions of a subscriber of an unlisted 
telephone number when automatic di¬ 
aling and recording machines pierce 
that desired privacy to convey mes¬ 
sages on every conceivable product 
and service our inventive advertising 
community can develop. I understand 
from published reports that already 
manually dialed telephone solicitation 
is a $6 billion a year business, with 
over 7 million calls placed each day. 
The prospect of radically increased 
telephone solicitation through mecha¬ 
nization gives me great personal con¬ 
cern. But my own private reactions 
cannot be my proper test as a govern¬ 
ment regulator. We face here a con¬ 
flict, at the outset, between fundamen¬ 
tal constitutional rights: The right of 
individual privacy, and the first 
amendment right to speak and per¬ 
suade. 

Even were we to place inhibitions on 
unsolicited messages for purely com- 
merical sales purposes alone, we must 
be careful that we do so in conformity 
with recent Supreme Court cases indi¬ 
cating that there is a narrowing con¬ 
stitutional line between "commercial 


•See separate statements of Commission¬ 
ers Perris, Chairman, and Fogarty below. 


speech" and idea advocacy. 1 Beyond 
commercial use. however, what can 
and should we do to restrict use of 
these machines for charitable solicita¬ 
tion, or solicitation of political support 
for candidates or legislation? 

Just as in the case of "junk mail." 
one person's definition of junk may 
not be another’s. To some, a mailing 
or recorded phone call seeking support 
for a petition for or against the 
Panama Canal Treaty is a welcome op¬ 
portunity to participate in the politi¬ 
cal process. Others will consider it a 
nuisance and an invasion of their per¬ 
sonal privacy. Outright prohibition of 
these machines would bar their use for 
non-solicitation purposes, as well. Ap¬ 
parently, some airlines Eire now using 
them to automatically inform all pas¬ 
sengers that a particular flight has 
been delayed or cancelled. We seek 
comment on where we can and should 
draw the line. 

Second, we face critical jurisdiction¬ 
al issues. The FCC does not normally 
regulate local telephone company 
rates and practices. Unless there is a 
rational link to our statutory jurisdic¬ 
tion over the interstate telephone net¬ 
work, local rates and practices are for 
the State to regulate. The California 
Public Utilities Commission has al¬ 
ready directed all phone companies in 
that state to prohibit automatic dial¬ 
ing and announcing devices. Other 
States, such as Maryland, are consid¬ 
ering such action. We seek comment 
whether we do have jurisdiction in 
this particular area, and if so, whether 
it is exclusive or concurrent with the 
States. If we have joint jurisdiction 
with the States, we seek to resolve 
how we should exercise it. 

In addition to these threshold legal 
issues, we are asking for comment on a 
host of technical and policy issues 
that will face us if we decide to act in 
this field. Actions that we might take 
range from an outright ban of these 
machines to requiring their users to 
pay special tariffs designed to reflect 
their high usage of the phone net¬ 
work. requiring users to purchase spe¬ 
cially dedicated lines, or developing a 
subscriber choice system like the exist¬ 
ing system by which individuals can 
ask that third-class mail not be deliv¬ 
ered to them. Each approach carries 
with it its own set of policy choices. I 
hope that, as a result of this inquiry, 
we will be able to make those choices 
on a rational basis with a complete 
factual record. 

Separate Statement of Commissioner 
Joseph R. Fogarty 

re: UNSOLICITED TELEPHONE CALLS 

I agree with the necessity of inquir¬ 
ing into the need and wisdom of regu- 


‘E.g., Virginia State Board of Pharmacy v. 
Virginia Citizens Consumer Council, 425 
US. 748(1976). 
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lating “Junk” telephone calls. Because 
of divided Federal-State jurisdiction 
over telecommunications, I believe it is 
imperative to elicit the views of 
NARUC and the individual State regu¬ 
latory commissions, in order that ef¬ 
forts can be coordinated to the fullest 
extent possible. 

Legislation pending before both 
houses of Congress would mandate 
Commission regulation of unsolicited 
telephone calls. Without commenting 
on the merits of these bills, I believe 
the Commission should have an oppor¬ 
tunity to determine for itself whether 
it has jurisdiction in this area and 
what Constitutional issues will be ex¬ 
pedited in order that the Commis¬ 
sion’s findings can be presented to 
Congress when it considers the pro¬ 
posed legislation. 

[FR Doc. 78-8474 Filed 3-30-78; 8:45 am] 


[6712-01] 

[BC Docket No. 78-52; RM-28083 

[47 CFR Port 73] 

TELEVISION BROADCAST STATIONS IN WASH¬ 
INGTON, D.C, WALDORF, MD., FAIRFAX 
AND FRONT ROYAL, VA. 

Ordor axfending tim« for filing comments and 
reply comments 

AGENCY: Federal Communications 
Commission. 

ACTION: Order extending time for 
comments. 

SUMMARY: Action taken herein ex¬ 
tends the time for filing comments 
and reply comments in a proceeding 
concerning proposed television chan¬ 
nel changes in Washington. D.C.. Wal¬ 
dorf, Md., Fairfax and Front Royal, 
Va. Petitioner, Central Virginia Educa¬ 
tional Television Corporation, states 
that the additional time is needed so 
that it can explore in detail the alter¬ 
natives proposed in the Notice. 

DATES: Comments must be filed on 
or before April 24, 1978, and reply 
comments on or before May 18, 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mildred B. Nesterak, Broadcast 
Bureau, 202-632-7792. 

SUPPLEMENTARY INFORMATION: 
Adopted: March 22, 1978, 

Released: March 24,1978. 

By the Chief, Broadcast Bureau: 1. 
On February 8, 1978, the Commission 
adopted a Notice of Proposed Rule 
Making, 43 FR 7330, concerning the 
above-entitled proceeding. The present 
dates for filing comments and reply 
comments are March 24, and April 17, 
1978, respectively. 


2. On March 8, 1978, Central Virgin¬ 
ia Educational Television Corp. 
(“CVETC”), filed a timely request 
seeking an extension of time for filing 
comments to and including April 24, 
1978. CVETC states that the alterna¬ 
tives proposed by the Commission in 
its Notice pose numerous technical 
questions which CVE TC wishes to ex¬ 
plore in detail. CVETC notes that this 
exploration will require more time 
than is now available. 

3. We are of the view that the public 
interest would be served by this exten¬ 
sion as it would provide Central Vir¬ 
ginia Educational Television Corpora¬ 
tion with an opportunity to file more 
thorough comments, thus aiding the 
Commission in reaching a judicious de¬ 
cision in this proceeding. 

4. Accordingly, it is ordered, that the 
dates for filing comments and reply 
comments in BC Docket 78-52 are ex¬ 
tended to and including April 24, and 
May 18, 1978, respectively. 

5. This action is taken pursuant to 
authority found in sections 4(i), 
5(d)(1), and 303(r) of the Communica¬ 
tions Act of 1934, as amended, and sec¬ 
tion 0.281 of the Commission's Rules. 

Federal Communications 
Commission, 

Wallace E. Johnson, 

Chief, Broadcast Bureau, 

[FR Doc. 78-8514 Filed 3-30-78; 8:45 am] 


[4310-55] 

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 
[50 CFR Part 17] 

ENDANGERED AND THREATENED WILDLIFE 
AND PLANTS 

Proposed Deregulation of the Mexican Duck 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Proposed rule. 

SUMMARY: The Service proposes 
that the Mexican duck (“Anas diazi ”), 
presently determined as endangered in 
Arizona, New Mexico, and Texas, be 
removed from the U.S. list of endan¬ 
gered and threatened wildlife and 
plants. A review of the status of this 
duck reveals that: (1) The duck is a 
subspecies of the mallard (Anas platyr- 
hynchos), (2) a zone of “hybridization” 
between Mexican ducks and mallards 
extends from northern New Mexico to 
southern Durango, Mexico, (3) the 
populations of pure Mexican ducks are 
not under any threats to their contin¬ 
ued existence throughout all or a sig¬ 
nificant portion of their range, and (4) 
recent surveys of midwinter popula¬ 
tions of Mexican and Mexican-like 
ducks show a minimum or 22,500 birds 
present in the United States and 
Mexico. This proposal reflects a deter¬ 


mination by the Service that the 
Mexican duck is not. in fact, an endan¬ 
gered or threatened species, and that 
its conservation can be more effective¬ 
ly managed under the protection and 
benefits afforded by the Migratory 
Bird Treaty Act of 1918, than under 
the Endangered Species Act of 1973. 

DATES: Comments from the public 
must be received by May 30, 1978. 
Comments from the Governors of the 
States involved with this action must 
be received by June 16,1978. 

ADDRESSES: Submit comments to 
Director (OES), U.S. Fish and Wildlife 
Service, Department of Interior, 
Washington, D.C. 20240. Comments 
and materials received or already on 
file will be available for public inspec¬ 
tion during normal business hours at 
the Service’s Office of Endangered 
Species. Suite 1100, 1612 K Street 
NW., Washington, D.C. 20240. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Keith M. Schreiner, Associate 

Director—Federal Assistance, U.S. 

Fish and Wildlife Service, Washing¬ 
ton, D.C. 20240, 202-343-4646. 

SUPPLEMENTARY INFORMATION: 

Background 

The Endangered Species Act of 1973 
requires the Secretary of the Interior 
to determine whether a species is en¬ 
dangered or threatened on the basis of 
the best scientific or commercial data 
available. The earlier (1966 and 1969) 
endangered species laws required simi¬ 
lar consideration. Data on the Mexi¬ 
can duck available in 1966 suggested 
that hybridization with the mallard 
and major losses of habitat (wetlands) 
in the southwest and northern Mexico 
threatened its existence. Based on 
data then available it was surmised 
that the Mexican duck was in similar 
stress throughout its range. Thus, The 
Mexican duck was listed as an endan¬ 
gered species under the 1966 law 
which was limited solely to native spe¬ 
cies. The 1969 law allowed the listing 
of both native and foreign species on 
separate lists; the Mexican duck was 
retained on the native endangered spe¬ 
cies list, the present Act (1973) com¬ 
bined the two 1969 lists. 

Because the foreign population of 
Mexican duck was never formally de¬ 
termined as endangered under the En¬ 
dangered Species Conservation Act of 
1969 or the Endangered Species Act of 
1973, only the U.S. segment of the 
Mexican duck population is presently 
protected. However, in the Federal 
Register and other publications by 
the Service the Mexican duck was 
noted as endangered in “U.S.A. (Arizo¬ 
na and Texas), Mexico.” This was the 
result of an administrative error on 
the part of the Service and should 
have been described as “U.S.A. (New 
Mexico, Texas, and Arizona).” 
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Based upon data on the Mexican 
duck received by the Service In the 
past 2 years, a notice of status review 
was published in the Federal Register 
on November 28, 1977 (42 FR 60579). 
All comments and additional data re¬ 
ceived through early February 1978 
are summarized below. 

Summary of Factors Affecting the 
Species 

With respect to the Mexican duck, 
section 3 of the Act defines “endan¬ 
gered species" as “• • • any species 
which is in danger of extinction 
throughout all or a significant portion 
of Its range • • V The term “threat¬ 
ened species" is defined as “• • • any 
species which is likely to become an 
endangered species within the foresee¬ 
able future throughout all or a signifi¬ 
cant portion of its range.” 

The Service's Committee on Rare 
and Endangered Wildlife Species 
based its original classification (1966 
“Red Book") of endangered for the 
Mexican duck on two principal factors: 
"• • * drainage of suitable marsh habi¬ 
tat throughout range and hybridiza¬ 
tion with common mallard in the 
United States." Section 4(a) of the En¬ 
dangered Species Act of 1973 estab¬ 
lishes five basic factors to be used by 
the Service when determining a spe¬ 
cies under the Department's jurisdic¬ 
tion to be endangered or threatened. 
Below the Service presents a summary 
of the best data now available relative 
to the two 1966 primary factors con¬ 
cerning the Mexican duck in 1966 and 
the five factors under section 4(a) of 
the Act. (The term “Mexican-like 
duck" refers to the ducks typically 
found from northern New Mexico to 
southern Durango that at least super¬ 
ficially resemble pure Anas platyrhy- 
chos diazi, as discussed further in this 
section.) 

(1) Present or threatened destruc¬ 
tion, modification, or curtailment of 
its habitat or range. There is little 
question that drainage of wetlands, 
particularly along the Rio Grande in 
New Mexico, has caused a reduction of 
riparian marshlands. However, the 
Mexican duck has adapted to this 
change by moving out of the river bot¬ 
toms and by colonizing small irrigation 
impoundments and crop lands. Since 
the 1930's the Mexican duck has ex¬ 
panded its range westward into south¬ 
eastern Arizona and eastward into 
west Texas. Also there has been an in¬ 
creased number of observations of the 
Mexican-like ducks in the higher ele¬ 
vations of western and southern New 
Mexico. The Sendee has data to show 
that the total population of Mexican- 
like ducks has not changed significant¬ 
ly in modem times. This duck appar¬ 
ently never has been common because 
of the general lack of water in the 
Southwest. There are presently esti¬ 
mated to be about 1,000 Mexican-like 
ducks nesting in the United States. 


Only within the past 5 years has any 
definite information on the abundance 
of the Mexican duck in Mexico 
become available. The total population 
of Mexican-like ducks in northern 
Mexico (Durango and Chihuahua) is 
thought to be only slightly larger than 
that in the United States. Perhaps as 
many as 2,000 ducks are present at the 
beginning of the nesting season in this 
area. (Population figures reported 
herein are based upon the lowest point 
in the population, i.e., immediately 
prior to nesting.) 

The best data available to the Ser¬ 
vice shows a stable population of 
Mexican ducks for the past 30 years in 
Mexico. The present best counts of 
the population in central Mexico are 
16,000 ducks in the period immediately 
prior to the nesting season. These 
Mexican counts were conducted over 
only a portion of the range of the 
duck, and they did not cover all local¬ 
ities where the Mexican duck may be 
present. Thus, these counts do not re¬ 
flect the range-wide population of this 
duck and should be considered as 
minimum counts. 

Winter waterfowl survey data taken 
by the Service since the early 1960’s 
when adjusted for coverage, show a 
relatively constant population level of 
the Mexican and Mexican-like ducks 
throughout the period. The January 
1978 winter waterfowl survey was 
made with special attention to the 
Mexican duck. A count of 22,470 was 
made and is considered to be a conser¬ 
vative figure of the actual total for 
Mexico. A count of 545 Mexican-like 
ducks was made in southeastern Arizo¬ 
na, southern New Mexico, and western 
Texas. 

Although the range of the Mexican 
duck is restricted, when compared to 
most kinds of waterfowl, the bird has 
been successful in occupying a variety 
of habitats within this limited distri¬ 
bution. So long as water and cover are 
available, Mexican ducks can be found 
from humid pine-oak mountains to 
arid mesquite grasslands. This duck is 
found in natural as well as man-made 
wetlands. This great adaptability of 
the Mexican duck allows it to adjust to 
changes in its environment. The duck 
has successfully responded to the loss 
of its natural marsh habitat by adapt¬ 
ing to a field-feeding existence coupled 
with its use of small irrigation im¬ 
poundments or canals. The ducks dis¬ 
perse widely over their geographical 
range during all parts of the year and 
seek out a variety of wetlands. These 
wanderings are not true migrations, 
but are simply movements to locate 
suitable food, water, and shelter. 
During extended dry periods the 
ducks may become relatively concen¬ 
trated, otherwise they are usually 
paired and apart from other ducks. 

(2) Other natural or man-made fac¬ 
tors affecting its continued existence. 


Some degree of hybridization between 
Mexican ducks and mallards was rec¬ 
ognized in 1966. Most estimates at that 
time were in the range of 30-60 per¬ 
cent “hybrids" and increasing rapidly; 
the present best assessment is that 
about 90 percent have always been 
“hybrids" and there has been only 
minor changes in this century. A 
recent study by Dr. J. P. Hubbard, 
New Mexico Department of Game and 
Fish (1977, The Biological and Taxo¬ 
nomic Status of the Mexican Duck), 
shows that between the Mexican duck 
and the mallard there are no effective 
reproductive isolating mechanisms. 
These two ducks freely interbreed 
when they are in contact with each 
other, and have formed a “hybrid 
swarm" or zone of intergradation that 
extends from northern New Mexico to 
southern Durango in Mexico. 


l)i»tril»ution of ( umntun Mallard unl>). 

Mr\i» »n hark and ihrir aonr of ititrrjgration in 
ihr l nitrd Mali * and Mrxiro 



Intergradation is evident in the 
oldest specimens from the U.S. of 
Mexican-like ducks dating back to 
1893. Authorities suspect it has been 
occurring for many hundreds, if not 
thousands, of years. 

Limited banding of Mexican-like 
ducks in New Mexico, Arizona, and 
Texas as well as field observations in¬ 
dicate that they are largely nonmigra- 
tory. However, there are seasonal 
movements related to local changes in 
water and food. Absence of migratory 
behavior appears to be characteristic, 
also, of mallards that are nesting 
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northward from southern New Mexico 
to southern Colorado. For example, 
banding studies show that the appar¬ 
ently pure mallards breeding in south 
central Colorado (San Luis Valley at 
head of the Rio Grande) have little or 
no migratory tendency. 

At a January 1978 meeting, the 
American Ornithologist's Union Com¬ 
mittee on Classification and Nomen¬ 
clature of North American Birds clas¬ 
sified the Mexican duck a subspecies. 
Anas platyrhynchos diazi, of the 
common mallard. This classification 
was restricted to the pure population 
of central Mexico. Those Mexican-like 
ducks indigenous to the area from 
New Mexico to Durango were classi¬ 
fied as intergrades (Anas platyrhyn¬ 
chos platyrhynchos X diazi ) with the 
mallard. 

(3) Overutilization for commercial, 
sporting, scientific, or educational 
purposes . There is no evidence that 
the Mexican duck is utilized to any 
significant degree for commercial, 
sporting, scientific, or educational pur¬ 
poses. It is reported to be very wary. It 
is likely that some utilization of this 
duck as a source of food occurs in 
Mexico. In the United States a few 
Mexican-like ducks are harvested each 
hunting season as determined from 
wing collection survey data from New 
Mexico, Arizona, and Texas. It is not 
known exactly what proportion of the 
population this harvest represents, but 
it is believed to be quite small. In gen¬ 
eral, its behavior and scattered distri¬ 
bution as well as low human popula¬ 
tions in much of its range seem to pre¬ 
clude any large scale harvest. 

(4) Inadequacy of existing regulatory 
mechanisms. Mexican-like ducks in 
the United States are afforded protec¬ 
tion under the Migratory Bird Treaty 
Act of 1918 (16 U.S.C. 701-711). The 
regulatory mechanisms existing under 
this Act appear to be an adequate 
means for conserving and managing 
populations of these birds. 

(5) Disease and predation. There is 
no evidence to suggest that any unusu¬ 
al predation or disease problems exist 
for Mexican ducks or Mexican X mal¬ 
lard intergrades in the United States 
or Mexico. 

To summarize the above five factors, 
the population of Mexican-like ducks 


in the United States consists of inter- 
grades between Mexican ducks and 
mallards. Population surveys in the 
United States and Mexico during the 
past 10-15 years show a relatively 
stable population of Mexican and 
Mexican-like ducks. Evidence suggests 
there is not any present or threatened 
jeopardy to the continued existence of 
the Mexican duck in any portion of its 
range. The Service finds no Justifica¬ 
tion for the classification as endan¬ 
gered or threatened for one parental 
subspecies in a population that is com¬ 
posed of a freely interbreeding popula¬ 
tion of that subspecies and another 
conspecific subspecies. 

The above data were obtained by the 
Service in response to the November 
28 notice of review or were previously 
provided. Information and comments 
on the Mexican duck in response to 
the November 28 notice of review were 
provided by the Mexican duck recov¬ 
ery team. States of New Mexico and 
Texas, American Ornithologists’ 
Union (Committee), Wilcox-San 
Simon Natural Resource Conservation 
District (Arizona), Safari Club Inter¬ 
national. U.S. Bureau of Land Man¬ 
agement (Santa Fe), Bureau of Recla¬ 
mation, and the Fish and Wildlife Ser¬ 
vice’s own regional office in Albuquer¬ 
que, N. Mex. Individual comments and 
data were also received from Dr. John 
Aldrich (Washington, D.C.) and Dr. A. 
G. Canaris (El Paso, Tex.). Nearly all 
of those mentioned above supported 
the removal of the Mexican duck from 
protection under the Endangered Spe¬ 
cies Act of 1973. One letter from Ecol¬ 
ogy Center of Southern California 
supported continued protection of the 
Mexican duck based largely upon the 
same reasons originally used in 1966 to 
classify this duck. Continued Federal 
protection will still be afforded the 
Mexican duck under the Migratory 
Bird Treaty Act of 1918. 

Effects of the Rulemaking 

If this proposed action becomes 
final, it will correct what is an unnec¬ 
essary and erroneous classification of 
the Mexican duck under the Act. the 
Mexican duck, as well as any inter¬ 
grades between it and the mallard, will 
remain under the protection and bene¬ 
fits of the Migratory Bird Treaty Act 
of 1918. the Mexican duck, if removed 


from the list of endangered and 
threatened wildlife and plants would 
no longer be afforded any protection 
or benefits under the Endangered Spe¬ 
cies Act of 1973. 

Public Comments Solicited 

The Director desires to obtain the 
comments and suggestions of the 
public, other concerned governmental 
agencies, the scientific community, or 
any other interested party on this pro¬ 
posed rule. Final promulgation of any 
regulations will take into consider¬ 
ation the comments received by the 
Director. Such comments, and any ad¬ 
ditional information received, may 
lead the Director to adopt final regula¬ 
tions that differ from this proposal. 

National Environmental Policy Act 

An environmental assessment has 
been prepared in conjunction with this 
proposal. It is on file in the Service's 
Office of Endangered Species and may 
be examined during regular business 
hours. A determination will be made 
at the time of final rulemaking as to 
whether this is a major Federal action 
which would significantly affect the 
quality of the environment as defined 
by section 102(2X0 of the National 
Environmental Policy Act of 1969. 

The primary author of this docu¬ 
ment is Jay M. Sheppard, Office of 
Endangered Species, 202-343-7814. 

Regulation Promulgation 

Accordingly, it is hereby proposed to 
amend Part 17, Subpart B, Title 50 of 
the Code of Federal Regulations as set 
forth below: 

§ 27.11 [Amended] 

To amend section 27.11 by deleting 
the Mexican duck ( Anas diazi ) from 
the list of endangered and threatened 
wildlife and plants. 

Note.— The Service has determined that 
this document does not contain a major pro¬ 
posal requiring preparation of an economic 
impact statement under Executive Order 
11949 and OMB Circular A-107. 

Dated: March 23, 1978. 

Lynn A. Greenwalt, 
Director, 

Fish and Wildlife Service. 

[FR Doc. 78-8400 Filed 3-30-78; 8:45 ami 
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[3410-05] 

DEPARTMENT OF AGRICULTURE 

Commodity Credit Corporation 

[Arndt. 3] 

SALES OF CERTAIN COMMODITIES 

Monthly Sales List (Period June 1, 1977 

Through May 31, 1978); Interest Rates and 

Peanuts 

The CCC Monthly Sales List for the 
period June 1, 1977 through May 31, 
1978. published at 42 FR 40945 
(August 12, 1977), $ls amended at 42 
FR 54582 (October 7, 1977) and 42 FR 
4079 (January 31, 1978), is further 
amended as follows: 

1. The last sentence of section 1 (b) 
entitled “General'* is revised to read as 
follows: Interest at the rate of 10 per¬ 
cent will be charged for delinquent 
payments on all sales. 

2. Section 31 is revised as follows: 
Peanuts Farmers Stock—Restricted 
Use Sales—Crushing or Export—(Seg¬ 
regation 1 and 2 lots) (f.o.b. origin). 

The minimum price is the market 
price but not less than the following 
formula price: 

1. Segregation 1 lots. The formula 
price is 100 percent of the 1977 crop 
price support value (prior to deduction 
for storage, handling and inspection) 
for the applicable location type and 
Quality, plus a markup. On December 
4, 1977, a markup will begin to accu¬ 
mulate at the rate of $1 per net ton 
per week (farmers stock basis). 

2. Segregation 2 lots. The formula 
price is 24 cents per pound of total 
kernel content (TKC) (adjustments 
will be made after delivery per An¬ 
nouncement PR-1) plus a markup. On 
February 5, 1978. a markup will begin 
to accumulate at the rate or 0.05 cent 
per pound TKC per week. 

Sales are made under announcement 
PR-1. When slocks are available, lot 
lists or invitations to bid will be issued 
by peanut associations for submission 
of competitive bids to the Producer 
Associations Division. Association and 
Producer Associations Division ad¬ 
dresses are listed on the last page of 
this press release. 

Permissable uses of the peanuts, 
which are listed in more detail in an¬ 
nouncement PR-1, include the export 
of shelled peanuts, of any type, which 
grade U.S. Splits or U.S. No. 1 or 
better or “With Splits’* grades as de¬ 
fined in Marketing Agreement for Pea¬ 


nuts No. 146, and the remaining ker¬ 
nels crushed domestically or exported 
for crushing if fragmented in accor¬ 
dance with PR-1. 

3. Section 32 is added which reads as 
follows: Peanuts Farmers Stock—Re¬ 
stricted Use Sales—Domestic Crushing 
and Domestic Use of Oil—(Segregation 
1, 2, and 3 lots) (f.o.b. origin). 

Competitive offer basis under An¬ 
nouncement PR-DCR-1. Adjustments 
in the sales price will be made after 
delivery per Announcement PR-DCR- 
1. Proof of domestic use of peanut oil 
will be required per Announcement 
PR-DCR-1. For segregation 3 lots 
meal use restriction is subject to PPB 
count for aflatoxin. 

When stocks are available, lot lists 
or invitations to bid will be issued by 
peanut associations for submission of 
bids to the Producer Associations Divi¬ 
sion. Association and Producer Associ¬ 
ations Division addresses are listed on 
the last page of this press release. 

(Sec. 4, 62 Stat. 1070, as amended (15 U.S.C. 
714b); sec. 407, 63 Stat. 1055, as amended (7 
UJS.C. 1427).) 

Effective date: January 31, 1978, 2:30 
p.m. (e.s.t.). 

Signed at Washington, D.C., on 
March 9, 1978. 

Donald L. Gillis, 

Acting Executive Vice President, 
Commodity Credit Corporation. 

CFR Doc. 78-8481 Filed 3-30-78; 8:45 ami 


[3410-07] 

Farmer* Home Administration 

[Notice of Designation Number A586] 

ARKANSAS 

Designation of Emergency Area* 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following Ar¬ 
kansas Counties as a result of snow, 
ice, hail, sleet, and/or freezing rain 
January 11 through January 21. 1978: 

Cleveland, Grant, WhJte. 

Therefore, the Secretary has desig¬ 
nated these areas as eligible for emer¬ 
gency loans pursuant to the provisions 
of the Consolidated Farm and Rural 
Development Act, as amended, and 
the provisions of 7 CFR 1904 subpart 
C, exhibit D, paragraph V B, including 
the recommendation of Governor 


David H. Pryor that such designation 
be made. 

Applications for emergency loans 
must be received by this Department 
no later than September 14, 1978, for 
physical losses and March 19, 1979, for 
production losses, except that quali¬ 
fied borrowers who receive initial 
loans pursuant to this designation 
may be eligible for subsequent loans. 
The urgency of the need for loans in 
the designated area makes it impracti¬ 
cable and contrary to the public inter¬ 
est to give advance notice of proposed 
rulemaking and invite public participa¬ 
tion. 

Done at Washington, D.C., this 23rd 
day of March 1978. 

Gordon Cavanaugh, 
Administrator, 

Farmers Home Administration. 

[FR Doc. 78-8482 Filed 3-30-78; 8:45 ami 

[Notice of Designation Number A584) 

PENNSYLVANIA 

Designation of Emergency Area* 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in Northumberland 
County, Pa., as a result of a snowstorm 
January 20 and 21, 1978, with high 
winds followed by freezing rain Janu¬ 
ary 25. 1978. 

Therefore, the Secretary has desig¬ 
nated this area as eligible for emergen¬ 
cy loans pursuant to the provisions of 
the Consolidated Farm and Rural De¬ 
velopment Act, as amended, and the 
provisions of 7 CFR 1904 subpart C. 
exhibit D, paragraph V B. including 
the recommendaiton of Governor 
Milton J. Shapp that such designation 
be made. 

Applications for emergency loans 
must be received by this Department 
no later than September 12. 1978, for 
physical losses and March 16, 1979, for 
production losses, except that quali¬ 
fied borrowers who receive initial 
loans pursuant to this designation 
may be eligible for subsequent loans. 
The urgency of the need for loans in 
the designated area makes it impracti¬ 
cable and contrary to the public inter¬ 
est to give advance notice of proposed 
rulemaking and invite public participa¬ 
tion. 
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Done at Washington. D.C., this 23rd 
day of March 1978. 

Gordon Cavanaugh. 

Administrator, 

Farmers Home Administration. 
[FR Doc. 78-8483 Filed 3-30-78; 8:45 am] 


[3410-11] 

Forest Service 

KETTLE RANGE PLANNING UNIT LAND 
MANAGEMENT PLAN 

Availability of Final Environmental Statement 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969. the Forest Service, Department 
of Agriculture, has prepared a final 
environmental statement for the 
Kettle Range Planning Unit Land 
Management Plan, USDA-FS-R6- 
FES(Adm>-77-4. 

This environmental statement de¬ 
scribes six alternative land manage¬ 
ment plans for the 232,550 acres of the 
Kettle Range Planning Unit. 

This final environmental statement 
was transmitted to EPA on March 24, 
1978. 

Copies are available for inspection 
during regular working hours at the 
following locations: 

USD A, Forest Service. South Agriculture 
Building. Room 3210, 12th Street and In¬ 
dependence Avenue SW. ( Washington, 
D.C. 20013. 

USD A, Forest Service, Pacific Northwest 
Region. 319 Southwest Pine Street, Port¬ 
land, Oreg. 97204. 

Colville National Forest. Supervisor's 
Office. Federal Building. Colville. W’ash. 
99114. 

Kettle Falls Ranger District. Kettle Falls. 
Wash. 99141. 

Republic Ranger District, Republic, Wash. 
99166. 

Spokane “I and E" Office, UB. Courthouse. 
Room 112, West 920 Riverside Avenue, 
Spokane, Wash. 99201. 

A limited number of single copies 
are available upon request to Forest 
Supervisor Robert B. Terrill, Supervi¬ 
sor’s Office, Federal Building, Colville. 
Wash. 99114. 

Copies of the environmental state¬ 
ment have been sent to various Feder¬ 
al, State, and local agencies as out¬ 
lined in the CEQ guidelines. 

Einar L. Roget, 
Associate Deputy Chief. 

March 24, 1978. 

CFR Doc. 78-8484 Filed 3-30-78; 8:45 am] 


[3410-11] 

SOUTH FORK PLANNING UNIT 
Availability of Final Envlronmontal Statement 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 


1969, the Forest Service, Department 
of Agriculture, has prepared a final 
environmental statement for the 
South Fork Planning Unit Land Man¬ 
agement Plan. USDA-FS-R6- 
FES(Adm)-76-10. 

The environmental statement con¬ 
tains a preferred alternative which al¬ 
locates 238,219 acres of Malheur and 
Ochoco National Forest lands in the 
South Fork of the John Day River 
drainage to the following blend of 
land management activities: 11,359 
acres of the Canyons roadless area to 
the Black Canyon management area 
(roadless); 105,924 acres to Resource 
Management with Fish and Wildlife 
emphasis (this area includes the rest 
of the inventoried roadless area); 
14,636 acres to Resource Management 
with visual emphasis; and the remain¬ 
der, 106,300 acres, to Resource Man¬ 
agement with timber and range em¬ 
phasis. 

In addition, the wild horse manage¬ 
ment territory will maintain an aver¬ 
age herd of 100 wild horses. 

The final environmental statement 
was transmitted to EPA on March 24, 
1978. 

Copies are available for inspection 
during regular working hours at the 
following locations: 

USD A, Forest Service. South Agriculture 
Building, Room 3210, 12th Street and In¬ 
dependence Avenue SW., Washington, 
D.C. 20013. 

USD A, Forest Service, Pacific Northwest 
Region, 319 Southwest Pine Street, Port¬ 
land, Oreg. 97204. 

USD A, Forest Service, Malheur National 
Forest, 139 Northeast Dayton Street, 
John Day, Oreg. 97845. 

USDA, Forest Service, Ochoco National 
Forest, Federal Building. Prineville, Oreg. 
97754. 

A limited number of single copies 
are available upon request to Forest 
Supervisor Dan E. Williams, Malheur 
National Forest. 139 Northeast 
Dayton Street. John Day, Oreg. 97845. 

Copies of the environmental state¬ 
ment have been sent to various Feder¬ 
al, State, and local agencies as out¬ 
lined in the CEQ guidelines. 

Einar L. Rocft, 
Associate Deputy Chief. 
March 24, 1978. 

CFR Doc. 78-8542 Filed 3-30-78; 8:45 am] 


[3410-05] 

Office of tho Secretary 

CHEYENNE RIVER SIOUX INDIAN TRIBE IN 
SOUTH DAKOTA 

Food Grain Donotlont 

Pursuant to the authority set forth 
in section 407 of the Agricultural Act 
of 1949, as amended (7 U.S.C. 1427) 
and Executive Order 11336, I have de¬ 
termined that: 


1. The chronic economic distress of 
the needy members of the Cheyenne 
River Sioux Indian Tribe in South 
Dakota has been materially increased 
and become acute because of severe 
and prolonged drought creating a seri¬ 
ous shortage of livestock feeds. This 
reservation is designated for Indian 
use and is utilized by members of the 
Indian tribe for grazing purposes. 

2. The use of feed grain or products 
thereof made available by the Com¬ 
modity Credit Corporation for live¬ 
stock feed for such needy members of 
the tribe will not displace nor inter¬ 
fere with normal marketing of agricul¬ 
tural commodities. 

3. Based on the above determina¬ 
tions, I hereby declare the reservation 
and grazing lands of this tribe to be 
acute distress areas and authorize the 
donation of feed grain owned by the 
Commodity Credit Corporation to li- 
vestockmen who are determined by 
the Bureau of Indian Affairs, Depart¬ 
ment of the Interior, to be needy 
members of the tribe utilizing such 
lands. These donations by the Com¬ 
modity Credit Corporation may com¬ 
mence upon signature of this notice 
and shall be made available through 
May 15, 1978, or to such other time as 
may be stated in a notice issued by the 
Department of Agriculture. 

Signed at Washington, D.C., on 
March 24, 1978. 

Bob Bergland, 
Secretary. 

[FR Doc. 78-8195 FUed 3-30-78; 8:45 am] 


[78-8196] 


FORT BERTHOLD INDIAN TRIBE IN NORTH 
DAKOTA 

F«ed Groin Donation* 

Pursuant to the authority set forth 
in section 407 of the Agricultural Act 
of 1949, as amended (7 UJS.C. 1427) 
and Executive Order 11336, I have de¬ 
termined that: 

1. The chronic economic distress of 
the needy members of the Fort Berth- 
old Indian Tribe in North Dakota has 
been materially increased and become 
acute because of severe and prolonged 
drought, heavy snow pack and cold 
temperatures creating a serious short¬ 
age of livestock feeds. This reservation 
is designated for Indian use and is uti¬ 
lized by members of the Indian tribe 
for grazing purposes. 

2. The use of feed grain or products 
thereof made available by the Com¬ 
modity Credit Corporation for live¬ 
stock feed for such needy members of 
the tribe will not displace nor inter¬ 
fere with normal marketing of agricul¬ 
tural commodities. 
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3. Based on the above determina¬ 
tions, I hereby declare the reservation 
and grazing lands of this tribe to be 
acute distress areas and authorize the 
donation of feed grain owned by the 
Commodity Credit Corporation to live¬ 
stock producers who are determined 
by the Bureau of Indian Affairs, De¬ 
partment of the Interior, to be needy 
members of the tribe utilizing such 
lands. These donations by the Com¬ 
modity Credit Corporation may com¬ 
mence upon signature of this notice 
and shall be made available through 
May 31, 1978, or to such other time as 
may be stated in a notice issued by the 
Department of Agriculture. 

Signed at Washington, D.C., on 
March 24, 1978. 

Bob Bergland, 
Secretary. 

[PR Doc. 78-8196 Filed 3-30-78; 8:45 am] 


[6320-01] 

CIVIL AERONAUTICS BOARD 

[Docket 305981 

COSTELLO TRAVEL SERVICE, INC, AND 
BUREAU OF INFORCEMENT v. CIE TOURS IN- 
TERNATIONAL, INC, AND EMERALD INTER¬ 
NATIONAL TRAVEL, INC 

Enforcement Proceeding; Heoring 

Notice is hereby given, pursuant to 
the provisions of the Federal Aviation 
Act of 1958, as amended, that the 
hearing in the above-entitled matter 
will be held on May 2, 1978, at 9:30 
a.m. (local time) in Room 1003, Hear¬ 
ing Room B. 1875 Connecticut Avenue 
NW., Washington, D.C., before the un¬ 
dersigned Judge. 

Dated at Washington, D.C., March 
27. 1978. 

Frank M. Whiting, 
Administrative Law Judge. 
[FR Doc. 78-8547 Filed 3-30-78; 8:45 am) 


[6320-01] 

[Docket 30616] 

“SUPER-SAVER" FARES INVESTIGATION 
Poilponem.nl of Hearing 

Notice is hereby given, pursuant to 
the provisions of the Federal Aviation 
Act of 1958, as amended, that the 
hearing in the above-entitled proceed¬ 
ing which was assigned to begin on 
April 18, 1978, at 9:30 a.m. (local time), 
in Room 1003, Hearing Room D, Uni¬ 
versal North Building, 1875 Connecti¬ 
cut Avenue, Washington, D.C. 20428 
(43 FR 8575, March 2. 1978) is hereby 
postponed pending any further notice. 

Dated at Washington, D.C., March 
27, 1978. 

Marvin H. Morse, 
Administrative Law Judge. 

CFR Doc. 78-8546 Filed 3-30-78; 8:45 am] 


[6325-01] 

CIVIL SERVICE COMMISSION 

FEDERAL EMPLOYEES HEALTH BENEFITS 
PROGRAM 

Special Open Seaton 

Notice is hereby given that pursuant 
to the authority contained in section 
8913 of Chapter 89. Title 5 of the 
United States Code and section 
301(d)(2) of 5 CFR Part 890, the U.S. 
Civil Service Commission hereby an¬ 
nounces that a special open season will 
be conducted for Federal employees 
and annuitants, to be held from May 
15 to May 31, 1978. This special open 
season will be limited to Federal em¬ 
ployees and annuitants living in the 
enrollment areas of comprehensive 
medical plans recently approved for 
participation in the Federal Employ¬ 
ees Health Benefits Program effective 
July 1, 1978. These plans and their re¬ 
spective enrollment areas are as fol¬ 
lows: 

1. Intergroup Prepaid Health Service, Inc.. 

Illinois counties of Cook. Lake, McHenry. 

Will and Indiana counties of Lake and 
Porter. 

2. Central Essex Health Plan , Inc.. 

Essex County, N.J. 

3. Group Health Plan of New Jersey 

A 10 mile radius of the Health Plan facili¬ 
ty located on Broadway at 54th Street, West 
New York. N.J. 

4 . Rutgers Community Health Plan 

New Jersey counties of Morris, Union. 
Somerset, Mercer, Monmouth and Middle¬ 
sex. 

During the special open season, an 
eligible enrolled employee or annu¬ 
itant may change his or her enroll¬ 
ment from the plan in which he or she 
is already enrolled to the newly ap¬ 
proved plan. The election must be for 
the same type of coverage (self only or 
self and family) as the present enroll¬ 
ment, unless a change of type is other¬ 
wise authorized. 

Change of enrollment during the 
special open season will take effect on 
the first day of the first pay period 
which begins on or after July 1, 1978, 
and in the case of an employee, which 
follows a pay period during any part 
of which he or she is in pay status. 

Federal employees and annuitants 
may obtain further information from 
their respective payroll offices or by 
writing to the Comprehensive Plans 
Division, Bureau of Retirement, Insur¬ 
ance, and Occupational Health, U.S. 
Civil Service Commission, P.O. Box 
7544, Washington, D.C. 20044. 

For the United States Civil Service 
Commission. 


Dated: March 31. 1978. 

James C. Spry, 
Executive Assistant to the 
Commissioners. 
[FR Doc. 78-8243 Filed 3-30-78; 8:45 am] 


[6325-01] 

PRIVACY ACT OF 1974 
Proposed New Routine Uie 

AGENCY: U.S. Civil Service Commis¬ 
sion. 

ACTION: Proposal for a new routine 
use for an existing system of records. 

SUMMARY: The purpose of this doc¬ 
ument is to give notice, pursuant to 5 
U.S.C. 552a(e)(ll) of the Privacy Act 
of 1974, of intent to establish a new 
routine use covering disclosures of in¬ 
formation from Equal Employment 
Opportunity (EEO) Discrimination 
Complaint Files to individuals named 
in the complaints as alleged discrimin¬ 
ating officials (ADO’s). 

COMMENT DATE: Any interested 
party may submit written comments 
regarding the proposal. To be consid¬ 
ered. comments must be received on or 
before April 30, 1978. 

ADDRESS: Address comments to the 
Director, Bureau of Personnel Man¬ 
agement Information Systems, U.S. 
Civil Service Commission. 1900 E 
Street NW.. Washington, D.C. 20415. 
Comments received will be available 
for public inspection at the above ad¬ 
dress between the hours of 9 a.m. and 
4 p.m., Monday through Friday. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. James Scott, Office of Federal 

Equal Employment Opportunity, 

202-632-6889. 

SUPPLEMENTARY INFORMATION: 
The published description of the af¬ 
fected system. Appeals, Grievances, 
and Complaints Records (CSC/ 
GOVT-1), appears in the Federal Reg¬ 
ister of September 23, 1977 (42 FR 
48737). 

Background 

On March 13. 1978, the Civil Service 
Commission published Federal Person¬ 
nel Manual (FPM) Letter 713-42, Sub¬ 
ject: Participation in the Discrimina¬ 
tion Complaint Process of Persons 
Named as ’’Alleged Discriminating Of¬ 
ficials/* That letter announced a 
change in Civil Service Commission 
policy to allow a greater degree of par¬ 
ticipation in the discrimination com¬ 
plaint process by individuals named as 
alleged discriminating officials. The 
letter contained the explanation for 
the change, the procedural require¬ 
ments to implement it, and guidance 
to agencies to administer the revision 
in the complaint process. For the con- 
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venience of readers of this notice, per¬ 
tinent paragraphs of the FPM letter 
are quoted below. In addition, readers 
should note that Commission regula¬ 
tions on the discrimination complaint 
process are found in Part 713 of Title 
5 of the Code of Federal Regulations. 
These regulations are referenced in 
the following FPM material. 

FPAf Letter 713-42 instructions and guid¬ 
ance 

• • • • • 

2. The primary focus of previous discus¬ 
sions and guidance related to this matter 
has been on creating and maintaining a 
positive environment for the use of the com¬ 
plaint process by aggrieved individuals, and 
on insulating complainants (and witnesses) 
from the possibility of reprisal or harass¬ 
ment based on their participation in the 
complaint process. The participation of su¬ 
pervisors and others who may have been 
named by complainants as ‘'alleged discri¬ 
minating officials” has been essentially 
limited to their serving as witnesses who 
provide sworn testimony regarding com¬ 
plaints and the situations from which they 
arise. In practice, agencies have on some oc¬ 
casions so limited this participation that al¬ 
leged discriminating officials have some¬ 
times been required to furnish testimony 
without having even been informed that 
complainants have implicated them person¬ 
ally in allegedly discriminatory acts, or 
without knowing the exact nature of 
charges which have been made against 
them. 

3. It is vital, of course, that aggrieved em¬ 
ployees and applicants continue to feel free 
to avail themselves of the fuU due process 
afforded by the discrimination complaint 
procedures without fear of reprisal for 
having done so. However, the assurance of 
full due process to complainants should not 
and need not be accomplished at the ex¬ 
pense of the rights of those individuals 
against whom accusations of discrimination 
have been made. It has become clear that, 
in the interest of fairness, persons named as 
aUeged discriminating officials should have 
more clearly defined rights and a more sig¬ 
nificant role in the complaint process and 
that this can be accomplished without un¬ 
dermining the integrity of the complaint 
process. 

• • • • • 

5. The principal purpose of the discrimina¬ 
tion complaint procedure is to determine 
whether in fact discrimination has occurred, 
so that remedial action can be taken as ap¬ 
propriate. Investigations and hearings in 
discrimination complaint cases are essential¬ 
ly fact-finding processes which have as their 
purpose the development and recording of 
evidence on which an informed and impar¬ 
tial decision can be based. It is not the pur¬ 
pose of the complaint procedure to indict or 
try individual officials; complaints are 
lodged “against” agencies, and not “against” 
individuals. 

6. Nevertheless, agencies may properly 
decide to take disciplinary action against of¬ 
ficials who are shown by the evidence com¬ 
piled in connection with a discrimination 
complaint to have in fact been culpable of 
discrimination or other improper actions. 
Grievance or appeal channels are, of course, 
available to officials who wish to contest 
such action. 


7. There are many cases, however, in 
which disciplinary action is determined to 
be unwarranted because the evidence does 
not support the allegations made against in¬ 
dividuals, or in which the evidence clearly 
establishes that a person alleged to have 
discriminated against a complainant has in 
fact not been culpable. In either of these sit¬ 
uations, unless the “alleged discriminating 
official” has had an opportunity to know 
precisely what has been alleged, and has 
been afforded a full and fair opportunity to 
present evidence, the official may Justifi¬ 
ably feel unfairly burdened with the stigma 
often associated with having been named as 
an alleged discriminator. Under these cir¬ 
cumstances, moreover, an alleged discrimin¬ 
ating official might understandably be con¬ 
cerned about possible adverse effects on his 
or her career. 

In the interest of fairness to all persons 
involved in the processing of discrimination 
complaints, and of assuring that the evi¬ 
dence compiled at various stages in the com¬ 
plaint process is complete in terms of pre¬ 
senting all relevant views on contentious 
matters, agencies should assure that per¬ 
sons named as “alleged discriminating offi¬ 
cials” are adequately informed of any 
charges made against them, and are afford¬ 
ed a full and fair opportunity to respond to 
such charges. 

Counseling: 

9. When, at the informal counseling stage, 
an aggrieved employee or applicant has 
named or otherwise identified an individual 
as being responsible for an aUeged act of 
discrimination, the EEO counselor must so¬ 
licit the views of that “alleged discriminat¬ 
ing official” unless the counselor otherwise 
obtains and provides information which ex¬ 
onerates the official to the clear satisfaction 
of the aggrieved person. Preliminary to the 
counselor’s Interview with the official, the 
latter must be advised that he or she has 
been named or identified by a potential 
complainant, must be informed of the 
nature of any accusations made, and must 
be advised of the right to have a representa¬ 
tive present during the interview to provide 
advice on how to respond to any questions 
the counselor may ask. The EEO counselor 
must be careful, however, not to reveal the 
identity of the aggrieved individual when 
the Individual has not authorized the EEO 
counselor to do so. 

Investigation: 

10. An alleged discriminating official, 
whether identified at the time a formal 
complaint is filed or during the course of 
the investigation, must be given an opportu¬ 
nity to respond to any and all allegations 
made against him or her. In this respect, 
the investigator should interview and re¬ 
ceive information from the alleged discri¬ 
minating official as many times as may be 
necessary to assure that the official has an 
opportunity to respond to all of the allega¬ 
tions. Pertinent documents (i.e. documents 
in which the official is identified and 
charged with discrimination or other wrong¬ 
doing) intended for inclusion in the investi¬ 
gative file. Including the EEO counselor’s 
report, the complaint, the complainant’s af¬ 
fidavit, and other affidavits in which the al¬ 
leged discriminating official is named, must 
be made available to the official for this 
purpose. Names of and identifying informa¬ 
tion on persons other than the complainant 
and the alleged discriminating official 
should be deleted from copies of the docu¬ 


ments shown to the alleged discriminating 
official, to protect such persons from unwar¬ 
ranted invasion of privacy. 

11. The alleged discriminating official 
must be given full opportunity to state the 
facts as he or she sees them, in affidavit 
form, for inclusion in the investigative file. 
The official should also be given an oppor¬ 
tunity to suggest witnesses who might be 
contacted for corroborating testimony, but 
should be informed (as should complainants 
under similar circumstances) that only 
those witnesses whose testimony is consid¬ 
ered necessary to the Investigation will be 
interviewed, and that the only testimony 
that will be obtained in affidavit form and 
included in the investigative file is that de¬ 
termined to be relevant and necessary. 

12. The agency official who is overseeing 
the processing of the complaint (usually the 
equal employment opportunity officer) 
should keep an alleged discriminating offi¬ 
cial informed of the progress of the investi¬ 
gation in approximately the same manner 
in which the complainant is kept Informed. 
When the investigation is completed, the 
EEO officer should review the investigative 
file to determine whether or not it contains 
information relevant to all of the allega¬ 
tions. If the EEO officer finds that there 
are allegations against the alleged discri¬ 
minating official in the investigative report 
on which no opportunity was given the offi¬ 
cial to provide his or her version of the 
facts, then the EEO officer should require 
such additional investigation as may be 
needed for that purpose. 

Informal Adjustment and Proposed Disposi¬ 
tion: 

13. The EEO officer or other agency offi¬ 
cial responsible for attempting informal ad¬ 
justment of a complaint may, at his or her 
discretion, consult with the alleged discri¬ 
minating official regarding the terms under 
which the agency will attempt to resolve 
the complaint informally. If an informal ad¬ 
justment is agreed upon, the agency must 
inform the alleged discriminating official of 
the terms of the agreement. If no agree¬ 
ment is reached, a copy of the agency’s pro¬ 
posed disposition of the complaint must be 
provided to the alleged discriminating offi¬ 
cial. 

Hearing: 

14. The alleged discriminating official 
would normally be expected to have person¬ 
al knowledge of facts bearing on the com¬ 
plaint. and his or her testimony at a hear¬ 
ing, if one is conducted, would ordinarily be 
considered necessary by the parties to the 
complaint. However, if the official is not 
called to testify by either the complainant 
or the agency, the complaints examiner as¬ 
signed to conduct the hearing in the case 
must assure that the alleged discriminating 
official is informed of the hearing and given 
an opportunity to testify if he or she wishes 
to do so. The examiner must make sure that 
the alleged discriminating official has an op¬ 
portunity to comment for the record regard¬ 
ing any new allegations of wrongdoing on 
the official’s part which are brought by 
other witnesses during the course of the 
hearing. 

15. The alleged discriminating official has 
a right to have a representative present to 
provide advice at any time the official is 
asked for testimony during the complaint 
process, including the Investigative and 
hearing stages. However, the representa¬ 
tive’s role at a hearing is limited to advising 
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the alleged discriminating official on how to 
respond to questions. The presence of the 
alleged discriminating official and his or her 
representative at a hearing will be limited to 
the time the official appears as a witness. 
The representative does not have the right 
to examine and cross-examine witnesses. 
Only the complaints examiner and the rep¬ 
resentatives of the complainant and the 
agency may examine and cross-examine wit¬ 
nesses. 

Final Decision: 

16. The agency must provide the alleged 
discriminating official a copy of the agen¬ 
cy's final decision on the complaint. 

a. If the clear effect of the agency deci¬ 
sion is to deny or reject the complainant’s 
allegations against the alleged discriminat¬ 
ing official, the latter should not be given 
access to the entire complaint file. 

b. If the agency decision, either directly 
through a finding of discrimination or indi¬ 
rectly through a finding of error, concludes 
or implies impropriety on the part of the al¬ 
leged discriminating official, the entire com¬ 
plaint file—with names and identifying in¬ 
formation deleted where appropriate as in 
paragraph 10 above—must be made avail¬ 
able for his or her review. 

c. If the agency takes or proposes adverse 
action or other disciplinary action against 
the alleged discriminating official based on 
evidence developed in connection with the 
processing of the complaint, the entire com¬ 
plaint file—without deletions—must be 
made available for his or her review. For 
this purpose, “disciplinary action" includes 
any action (e.g., a requirement that the offi¬ 
cial undergo equal employment opportunity 
training) which would constitute censure of 
the alleged discriminating official’s conduct 
or competence. 

Appeals to the Commission: 

17. If a complainant appeals an agency de¬ 
cision to the Civil Service Commission’s Ap¬ 
peals Review Board, the agency must pro¬ 
vide a copy of the Board s decision to the al¬ 
leged discriminating official. If the decision 
of the Board reverses or modifies that of 
the agency in such a manner as to affect the 
alleged discriminating official, the agency 
should apply the Instructions outlined in 
paragraph 16 above as appropriate. 

General Guidance: 

18. These Instructions contemplate in¬ 
creased access for alleged discriminating of¬ 
ficials to information contained in com¬ 
plaint files, which are subject to the provi¬ 
sions of the Privacy Act (6 U.S.C. 552a). Dis¬ 
closures to alleged discriminating officials 
will be made consistent with the foregoing 
instructions as a routine use. If alleged dis¬ 
criminating officials make requests pursu¬ 
ant to the Freedom of Information Act (5 
U.S.C. 552) for information contained in 
complaint files, disclosures also will be 
made, consistent with the foregoing instruc¬ 
tions. To the extent that disclosures of in¬ 
formation contained in complaint files 
would not be consistent with the foregoing 
instructions, disclosures should be refused 
under exemptions (bXS). (b)(6) and (b)(7) 
(A) and (C) of the Freedom of Information 
Act, 5 U.S.C. 552 (bX5). (b)(6). <bX7) (A). 
(C). 

19. Complainants, of course, receive copies 
of the investigative file, the hearing tran¬ 
script, etc. While statements included In 
complaint files are obtained without a 
Pledge of confidence (5 CFR 713.216(a)), 


those statements, as well as other docu¬ 
ments in the files, frequently include infor¬ 
mation of a personal and sensitive nature. 
All persons given access to this information. 
Including complainants and alleged discri¬ 
minating officials, should be advised of the 
need to exercise discretion with regard to its 
use. In thi s reg ard, the regulatory prohibi¬ 
tion (at 5 CFR 735.206) against use of cer¬ 
tain official information for private pur¬ 
poses would have general applicability. In 
addition. Privacy Act restrictions against 
improper disclosure are binding on agency 
employees. 

20. It is essential to the integrity of the 
complaint system that complainants, their 
representatives, and witnesses be free from 
restraint, interference, coercion, discrimina¬ 
tion or reprisal at any stage of the com¬ 
plaint process. In view of the broadened role 
for alleged discriminating officials provided 
for in these instructions, it is Imperative 
that agencies ensure, through training and 
other means of communication, that super¬ 
visory and management personnel are 
knowledgeable about the regu latory provi¬ 
sions in this regard (at 6 CFR 713.261), and 
understand the need to observe the spirit as 
well as the letter of the regulations. 

21. The procedures outlined above relate 
specifically to the processing of individual 
complaints of discrimination under sections 
713.211 through 713.222 of the Commis¬ 
sion’s regulations. The principles reflected 
in these procedures, however, i.e., assuring 
that persons named as alleged discriminat¬ 
ing officials are informed regarding any al¬ 
legations made against them, are given a 
full and fair opportunity to respond for the 
record and are kept Informed as to the pro¬ 
gress and outcome of cases, should also be 
guiding in connection with the processing of 
class complaints of discrimination under 
sections 713.601 through 713.614 of the reg¬ 
ulations. 


Proposed routine use: The proposed 
routine use, which follows, will be 
added to the Civil Service Commission 
Government-wide system of Appeals, 
Grievances, and Complaints Records 
(CSC/GOVT-1). The current notice 
for this system is published at 42 FR 
48737 et seq (September 23, 1977). The 
proposed new routine use reads as fol¬ 
lows: 


• • • • • 

k. To disclose Information to persons 
named as alleged discriminating offi¬ 
cials in Equal Employment Opportuni¬ 
ty (EEO) Discrimination Complaint 
cases, to allow such persons the oppor¬ 
tunity to respond to allegations of dis¬ 
crimination which are made against 
them during the course of the discrim¬ 
ination complaint process. 

Unless a notice to the contrary is 
published in the Federal Register, 
this routine use will become effective 
thirty days after the date of this 
notice (May 1, 1978). 

For the United States Civil Service 
Commission. 

James C. Spry, 
Executive Assistant to 
the Commissioners . 

CFR Doc. 78-8571 Filed 3-30-78; 8:45 ami 


[3510-25] 

DEPARTMENT OF COMMERCE 

Industry and Trade Administration 
[Order No. 45-1; Arndt. 1] 

BUREAU OF TRADE REGULATION 

Statement of Organization, Functions and 
Delegation of Authority 

This order amends ITA Organization 
and Function Order 45-1 of December 
4, 1977 (42 FR 64716), as follows: 

Section 7 is revised to read: 

Sec. 7. Office of Industrial Mobiliza¬ 
tion. .01 The Office of the Director in¬ 
cludes the Director who shall plan and 
direct the execution of policies and 
programs of the Office. The Director 
serves as U.S. Representative to the 
NATO Industrial Planning Committee 
and co-chairs the U.S./Canadian 
Emergency Planning Committee for 
Industrial Production and Materials. 
The Director shall supervise and 
direct the following organizational 
components: 

.02 The Priorities and Allocations 
Division shall support current nation¬ 
al defense requirements, the program 
to maximize domestic energy supplies, 
and other high national priority pro¬ 
grams as may be authorized, by ad¬ 
ministering the Defense Materials 
System and the Defense Priorities 
System under the Title I of the De¬ 
fense Production Act of 1950, as 
amended, including the findings of 
scarcity and necessity for exercising 
these authorities required by Section 
101(c)(3) of the Act, and shall enforce 
compliance with the DPS and DMS; 
administer materials allocation of 
chemicals or substances necessary for 
the treatment of crater; shall conduct 
training seminars for Government and 
industry executives, contractors and 
other company officials in the admin¬ 
istrative procedures of DMS and DPS 
and the special priorities system as 
they relate both to defense and energy 
requirements; and provide for assisting 
defense contractors adversely affected 
by natural disasters. 

.03 The Industrial Resources Divi¬ 
sion shall provide guidance to the Fed¬ 
eral Preparedness Agency, GSA, on 
matters relating to the National 
Stockpile Program; provide statistical 
data on strategic and critical materi¬ 
als; represent the Department on in¬ 
terdepartmental stockpile committees; 
identify industrial facilities of excep¬ 
tional importance to the national secu¬ 
rity, mobilization readiness and postat¬ 
tack survival and recovery; supervise 
the preparation of analyses of critical¬ 
ly important industrial products and 
services; conduct feasibility studies to 
determine industrial capabilities to 
meet national emergencies; investigate 
and report on alleged impact of im¬ 
ports on national security, prepare 
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studies and analyses on critical materi¬ 
als and industries as required to sup¬ 
port NATO and U.S./Canadian emer¬ 
gency planning committees; and sup¬ 
port the Industry Evaluation Board. 
The Director of the division chairs the 
Industry Evaluation Board. 

.04 The Emergency Preparedness Di¬ 
vision shall develop and test plans and 
procedures for response to a nuclear 
attack or other national emergency, so 
that the Office of Industrial Mobiliza¬ 
tion. with support from the Depart¬ 
ment’s field installations, can ensure 
continuity of its essential functions, 
including provisions for an Emergency 
Production Agency capability at se¬ 
lected alternate sites throughout the 
U.S.; prepare and maintain emergency 
measures for regulating industrial pro¬ 
duction and distribution during emer¬ 
gency situations; recruit, assign and 
provide annual training programs 
based upon current national emergen¬ 
cy response concepts and international 
conditions for cadres of National De¬ 
fense Executive Reservists from indus¬ 
try throughout the U.S. to assume 
major responsibilities in a national 
emergency; maintain Industrial Mobi¬ 
lization Data Centers at selected na¬ 
tional and regional relocation sites; 
provide for the physical security of fa¬ 
cilities important to the national de¬ 
fense and the essential civilian econo¬ 
my; identify for GSA the machine 
tools and their manufacturers for ex¬ 
pediting procurement in an emergency 
under the Machine Tool Trigger Order 
Program; provide such other assis¬ 
tance as necessary to support Federal, 
State and local emergency response 
plans and interagency coordination for 
such plans; develop emergency set- 
aside criteria and procedures and re¬ 
lated emergency regulations and dele¬ 
gations for steel, copper, aluminum 
and nickel alloys; and provide emer¬ 
gency planning support to the Direc¬ 
tor, Office of Industrial Mobilization, 
for participation in NATO Industrial 
Planning Committee and the U.S./Ca- 
nadian -Emergency Planning Commit¬ 
tee for Industrial Production and Ma¬ 
terials. 

Effective date: March 9, 1978. 

Frank A. Weil, 
Assistant Secretary for 
Industry and Trade. 

Stanley Marcuss, 
Deputy Assistant Secretary 
for Trade Regulation. 

[FR Doc. 78-8440 Filed 3-30-78; 8:45 am] 


[3510-25] 

EXPORTERS’ TEXTILE ADVISORY COMMITTEE 
Public Meeting; Change of Dote 

Pursuant to section 10(a) of the 
“Federal Advisory Committee Act, as 


amended, 5. U.S.C. App. (1976)” notice 
is hereby given that a meeting of the 
Exporters’ Textile Advisory Commit¬ 
tee will be held at 10 a.m., on April 11, 
1978, in Room 4833, U.S. Department 
of Commerce, Main Commerce Build¬ 
ing, 14th and Constitution Avenue 
NW„ Washington, D.C. 20230, instead 
of April 6, 1978, as previously an¬ 
nounced in the Federal Register <43 
FR 95-14). 

Dated; March 27, 1978. 

Robert E. Shepherd, 
Deputy Assistant Secretary for 
Domestic Business Development 
CFR Doc. 78-8498 Filed 3-30-78; 8:45 am] 


[3510-03] 

Martime Administration 
[Docket No. S-599] 

LYKES BROS. STEAMSHIP CO., INC 
Application 

Notice Is hereby given that Lykes 
Corp. (Lykes), the parent of Lykes 
Bros. Steamship Co., Inc. (Steamship), 
proposes to merge into the LTV Corp. 
(LTV). The merger is presently struc¬ 
tured as follows: (i) Lykes will be di¬ 
rectly merged into LTV; (ii) each 
share of Lykes Common Stock will be 
converted into LTV Common Stock 
and LTV Participating Preferred 
Stock; and (iii) each share of Lykes 
Preferred Stock will be converted into 
LTV Preferred Stock. 

LTV and Lykes represent that no 
change is presently contemplated in 
the activities, corporate organization, 
or financial structure of Steamship. 
Steamship has been advised by LTV 
that upon consummation of the 
merger written permission will be re¬ 
quired under section 805(a) of the 
Merchant Marine Act, 1936, as amend¬ 
ed, for the activities described below: 

Jones 8c Laughlln Industries, Inc. CJLI) is 
a wholly-owned subsidiary of LTV, and 
owns all the outstanding voting stock of 
Jones 8c Laughlln Steel Corp. (J. 8c L. 
Steel). The River Transportation Division of 
J. 8c L. Steel owns and operates five tow¬ 
boats and owns or charters in excess of 210 
coal barges, to transport coal on the inland 
waterways, principally the Ohio, Monoga¬ 
hela, and Alleghney Rivers, to docks, stock¬ 
piles, and plants in Pennsylvania for use by 
J. 8c L. Steel. In addition, officers, directors, 
or executives of LTV are or may hereafter 
become officers, directors, or executives of 
JLI or J. 8c L Steel, and officers, directors, 
or executives of LTV (including the merged 
Lykes) and its subsidiaries may own stock in 
LTV. 

Any person, firm, or corporation 
having any interest (within the mean¬ 
ing of section 805(a)) in such applica¬ 
tion and desiring to be heard on issues 
pertinent to section 805(a) and desir¬ 
ing to submit comments or views con¬ 
cerning the application must, by close 


of business on April 12, 1978 file same 
with the Secretary. Maritime Adminis¬ 
tration, in writing, in triplicate, to¬ 
gether with petition for leave to inter¬ 
vene which shall state clearly and con¬ 
cisely the grounds of interest, and the 
alleged facts relied on for relief. 

If no petitions for leave to intervene 
are received within the specified time 
or if it is determined that petitions 
filed do not demonstrate sufficient in¬ 
terest to warrant a hearing, the Mari¬ 
time Administration will take such 
action as may be deemed appropriate. 

In the event petitions regarding the 
relevant section 805(a) issues are re¬ 
ceived from parties with standing to 
be heard, a hearing will be held, the 
purpose of which will be to receive evi¬ 
dence under section 805(a) relative to 
whether the proposed operations (a) 
could result in unfair competition to 
any person, firm, or corporation oper¬ 
ating exclusively in the coastwise or 
intercoastal service, or (b) would be 
prejudicial to the objects and policy of 
the Act relative to domestic trade op¬ 
erations. 

(Catalog of Federal Domestic Assistance 
Program No. 11.504 Operating-Differential 
Subsidies (ODS).) 

By Order of the Assistant Secretary 
for Maritime Affairs. 

Dated. March 28, 1978. 

James S. Dawson, Jr., 
Secretary. 

[FR Doc. 78-8555 Filed 3-30-78; 8:45 am] 


[3510-13] 

Notional Bureau of Standards 
VOLUNTARY PRODUCT STANDARD 
Notice of Intent to Withdraw 

In accordance with section 10.12 of 
the Department’s “Procedures for the 
Development of Voluntary Product 
Standards” (15 CFR Part 10), notice is 
hereby given of the intent to withdraw 
voluntary product standard PS 5-66, 
“Porcelain Enameled Formed Steel 
Plumbing Fixtures.” 

It has been determined that this 
standard is technically inadequate and 
that revision would serve no useful 
purpose because the subject matter of 
PS 5-66 is adequately covered by the 
American National Standards Insti¬ 
tute’s standard ANSI A112.19.4, “Por¬ 
celain Enameled Formed Steel Plumb¬ 
ing Fixtures.” 

Any comments or objections con¬ 
cerning this intended withdrawal of 
this standard should be made in writ¬ 
ing to the Standards Development 
Services Section, National Bureau of 
Standards, Washington, D.C. 20234, 
within 30 days after publication of this 
notice. The effective date of withdraw¬ 
al will not be less than 60 days after 
the final notice of withdrawal. With- 
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drawal action terminates the author¬ 
ity to refer to a published standard as 
a voluntary standard developed under 
the Department of Commerce proce¬ 
dures from the effective date of with¬ 
drawal. 

Dated: March 28, 1978. 

Ernest Ambler, 
Director . 

[FR Doc. 78-8490 Filed 3-30-78; 8:45 am] 


[3510-13] 

USER-TERMINAL PROTOCOLS—ENTRY AND 
EXIT PROCEDURES BETWEEN TERMINAL 
USERS AND COMPUTER SERVICES 

Extontlon of Tim# for Filing Comments 

In a notice published in the Federal 
Register on December 12. 1977 (42 FR 
62408-62416). the National Bureau of 
Standards published a proposed stan¬ 
dard for user-terminal protocols that 
was being recommended for Federal 
use. The notice announced that prior 
to submission of this proposal to the 
Secretary of Commerce for approval 
as a Federal standard, it was essential 
to assure that proper consideration be 
given to the needs and views of the 
public. State and local governments, 
manufacturers, and service suppliers. 
To that end, the notice invited inter¬ 
ested parties to send their comments 
to the Associate Director for ADP 
Standards, Institute for Computer Sci¬ 
ences and Technology, National 
Bureau of Standards, by March 13, 
1978. 

Following publication of that notice, 
the National Bureau of Standards has 
received requests for an extension of 
time in which to submit comments. It 
appears that these requests for exten¬ 
sion of time are justified because of 
the technical complexity of the pro¬ 
posed standard. 

Accordingly, in light of those re¬ 
quests for additional time to consider 
and prepare a meaningful response to 
the proposed standard for user-termi¬ 
nal protocols, the period of time for 
filing comments is hereby extended to 
May 15, 1978. As before, the comments 
should be submitted to the Associate 
Director for ADP Standards, Institute 
for Computer Sciences and Technol¬ 
ogy, National Bureau of Standards, 
Washington, D.C. 20234. 

Dated: March 28. 1978. 

Ernest Ambler, 
Director. 

[FR Doc. 78-8491 Filed 3-30-78; 8:45 am] 


[3510-22] 

National Oc#anlc and Afmotpharic 
Administration 

ATLANTIC GROUNDFISH 

Approval of Amendment to FUh#ry 
Managom#nt Plan 

The fishery management plan “At¬ 
lantic Groundfish” prepared by the 
New England Fishery Management 
Council was approved by the Secre¬ 
tary of Commerce on March 8, 1977, 
under the authority of the Fishery 
Conservation and Management Act of 
1976 (16 U.S.C. 1801 et seq.) (the 
“Act”). The plan was subsequently 
amended by the Secretary on Novem¬ 
ber 9. 1977, (42 FR 54812) and Decem¬ 
ber 30, 1977, (42 FR 65186) based upon 
Secretarial findings that emergencies 
existed in the cod, haddock, and yel- 
lowtail flounder fisheries. 

The Notice is to announce the ap¬ 
proval of another amendment to the 
plan. The amendment, prepared by 
the New England Fishery Manage¬ 
ment Council, has been reviewed and 
approved under a delegation of au¬ 
thority from the Secretary to the As¬ 
sistant Administrator for Fisheries, 
NOAA. 

The amended plan reflects different 
optimum yields specified by the Coun¬ 
cil for cod, haddock, and yellowtail 
flounder; establishes quarterly quotas 
for U.S. commercial fishermen and an 
annual quota for cod for the charter 
boat and headboat industry in the 
Gulf of Maine; provides for inseason 
adjustments to quarterly quotas and 
landing restrictions; and provides that 
all yellowtail flounder be taken only 
as incidental catch. The specifications 
of maximum sustainable yield, the ca¬ 
pacity and extent to which fishing ves¬ 
sels of the United States will harvest 
the optimum yield, and the total al¬ 
lowable level of foreign fishing are all 
continued unchanged as published on 
March 14. 1977 (42 FR 13998). 

A notice of availability of the supple¬ 
ment to ’the final environmental 
impact statement and amendment to 
the fishery management plan was filed 
with the Federal Register for publi¬ 
cation on March 29, 1978. 

In order to continue the manage¬ 
ment regime for Atlantic groundfish 
beyond March 31, 1978. when the ex¬ 
isting emergency regulations expire, 
the New England Fishery Manage¬ 
ment Council and the Secretary agree 
that the amended plan must be imple¬ 
mented by emergency regulations to 
maintain continuity of management 
and prevent overfishing. Therefore, 
emergency regulations have been pub¬ 
lished in the F'ederal Register on this 
date that are effective April 1. 1978. 
These regulations also serve as pro¬ 
posed regulations for the purpose of 
obtaining public comment with a view 
to making them final regulations. 


This notice also advises the public 
that the Secretary intends to hold 
public hearings upon the proposed 
regulations to provide opportunities to 
receive additional information pertain¬ 
ing to the assessment and specification 
of optimum yield, as well as comments 
upon the proposed conservation and 
management measures. The dates and 
places of the public hearings will be 
published at a later date. 

Dated: March 28, 1978. 

Winfred H. Meibohm, 
Associate Director, National 
Marine Fisheries Service. 

Revisions to the fishery manage¬ 
ment plan are as follows: 

1. Table 54 is amended by deleting 
the heading and numbers under the 
column “O.Y.” and substituting the 
following: 

Optimum 


Specie* yield 

Haddock... . ,, 8 000 

Cod: 

5Y- 8.500 

5Z and 6. 23.000 

Yellowtail flounder 

»Ze-- 4.400 

5Zw and 8_ 3,700 


2. A new paragraph is added at the 
end of section II.C.3(a) as follows: 

The Council recommends annual optimum 
yields for cod in 1978, as follows: Gulf of 
Maine—8.500 mt; Georges Bank/Southem 
New England—22.000 mt. 

3. A new paragraph is added at the 
end of section II.C.3(b) as follows: 

The Council recommends annual optimum 
yields of yeUowtaU flounder in 1978, as fol¬ 
lows: East of 69' W. longitude—4,400 mt; 
West of 69* W. longitude—3,700 mt. 

4. A new paragraph is added at the 
end of section II.C.3(e) as follows: 

The Council recommends an annual opti¬ 
mum yield of haddock in 1978 of 8.000 mt 
for the Gulf of Maine, Georges Bank and 
Southern New England. 

5. Delete section II.C.4.A. in its en¬ 
tirety and substitute the following: 

(A) Quotas. (1) Cod. 

(a) It is recommended that the annual 
landings of cod from the Gulf of Maine be 
limited to 6,000 mt (U.S. commercial) and 
2,500 mt (UJS. charter boat and headboat). 

(b) It is recommended that the annual 
landings of cod from Georges Bank and 
Southern New England be limited to 22,000 
mt for U.S. commercial fishing vessels only. 

(c) It is recommended that the cod quotas 
for the U.S. commercial fishery be allocated 
on a quarterly basis as follows: 


Quarter 

Gulf of Maine 

George* Bank 
and Southern 
New England 


ml 

mt 

Apr. 1 to June 



30- 

1,760 

6.130 

July 1 to Sept. 



30. 

1.420 

5.630 

Oct. 1 to Dec. 31 

1.420 

5.640 
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Quarterly allocations may be adjusted 
upon publication of a notice In the Federal 
Register. 

(2) Yellowtafl Flounder, (a - ) It Is recom¬ 
mended that the U.S. landings of yellowtail 
flounder from Georges Bank east of 69’ W. 
longitude be limited to an incidental catch 
quota of 4,400 mt on a quarterly basis as fol¬ 
lows: 

Quarter catch 

Quarter quota (ml) 

Apr. 1 to Jane 30-- 950 

July 1 to Sept. 30-- 1.130 

Oct 1 to Dec. 31- 800 

(b) It Is recommended that U.S. landings 
of yellowtail flounder from the areas west 
of 69* W. longitude be limited to an inciden¬ 
tal catch quota of 3.700 mt, allocated on a 
quarterly basis as follows: 

Quarterly catch 

Quarter quota (mt) 

Apr. 1 to June 30 _ 830 

July 1 to Sept 30_ 780 

Oct 1 to Dec. 31_ 980 

Quarterly allocations may be adjusted 
upon publication of a notice in the Federal 
Register. 

<3> Haddock, (a) It is recommended that 
the U.S. landings of haddock from both the 
Gulf of Maine and Georges Bank—Southern 
New England areas be limited to an inciden¬ 
tal catch of 8.000 mt. 

(b) It is recommended that this incidental 
haddock quota be allocated on a quarterly 
basis as follows: 

Quarterly catch 

Quarter quota (mt) 

Apr. 1 to June 30__.. 8.160 

July 1 to SepL 30_ 1.660 

Oct. 1 to Dec. 31.. 1.930 

Quarterly allocations may be adjusted 
upon publication of a notice in the Federal 
Register. 

6. A new section n.C4(c)(2) is added 
as follows: 

(c) Area and Season Restrictions. 

( 1 ) • • • 

(2) Closure, It is recommended that the 
NOAA Assistant Administrator announce 
the closure of the season for any species by 
publication of a notice in the Federal Reg¬ 
ister specifying the time and date for the 
closure, 

7. A new Section ILC.4.(E) is added 
as follows: 

(E) Landings restrictions The provisions 
to restrict landings of incidental catch are 
as follows: 

Yellowtail Flounder: Incidental catch provi¬ 
sions apply with trip limits of 5.510 lb or 
10 percent by weight of all fish on board 
per trip, whichever is greater. 

Cod (after directed fishery is closed) and 
haddock: 

Vessel class 
Under 50 gross reg. 
tons. 

60 to 125 gross reg. 
tons. 

Over 125 gross reg. 
tons. 

Fixed gear vessels 
of any size using 
hooks or gillneta. 

For vessels making trips of more than 3 
days, 2 days will be deducted for steaming 


time. For example: on a 7 day trip, a vessel 
of 126 GRT may land an incidental catch 
only of 15,000 lb of haddock or 10 percent 
by weight of all fish on board, whichever is 
greater. 

The Council recommends that trip limita¬ 
tions be reduced as necessary to prevent 
quarterly or annual closings. Trip limita¬ 
tions may be adjusted upon publication of a 
notice in the Federal Register. 

LFR Doc. 78-8562 Filed 3-30-78; 8:45 ami 


[3510-22] 


NORTH PACIFIC FISHERY MANAGEMENT 

COUNCIL AND ITS SCIENTIFIC AND STATISTI¬ 
CAL COMMITTEE AND ADVISORY PANEL 

Public Meeting 

Notice is hereby given of (1) a joint 
meeting of the North Pacific Fishery 
Management Council established by 
section 302(a) of the Fishery Conser¬ 
vation and Management Act of 1976 
(Pub. L. 94-265), and its Scientific and 
Statistical Committee (SSC), and Ad¬ 
visory Panel (AP), both established 
under section 302 (g) of the Act. (2) 
separate meetings of the SSC and AP. 

The SSC will meet April 26, 1978. in 
the Council offices. Suite 32, 333 West 
4th Avenue. Post Office Mall Building, 
Anchorage, Alaska, convening at 8:30 
&.m. and adjourning at 4:30 p.m. 

The AP will meet April 26, 1978. in 
the Windson Room I of the Sheffield 
House Hotel. Anchorage, Alaska, con¬ 
vening at 8:30 ajn. and adjourning at 5 
p.m. 

The Council and its SSC and AP will 
meet jointly on Thursday and Friday, 
April 27-28, 1978. in Windsor Rooms I 
and H, of the Sheffield House Hotel, 
Anchorage, Alaska, convening at 8:30 
a.m. on April 27, and adjourning at ap¬ 
proximately 5 pjn. 

Proposed Agenda: (1) Executive Di¬ 
rector’s Report and other Council ad¬ 
ministrative business; (2) Reports from 
Scientific and Statistical Committee 
and Advisory Panel; (3) Progress 
report and update from Council's 
Drafting Management Planning 
Teams; (4) Review of foreign fishing 
activities; (5) Discussions of manage¬ 
ment plans; and (6) Other Council 
business. 

Meetings are open to public. For 
more information on seating, changes 
to the x^enda, and/or written com¬ 
ments, contact: Mr. Jim H. Branson. 
Executive Director, North Pacific 
Fishery Management Council, P.O. 
Box 3136DT, Anchorage. Alaska 99510; 
telephone 907-274-4563. 

Dated: March 28, 1978. 

Winfred XL Meibohn, 
Associate Director, National 
Marine Fisheries Service. 

fFR Doc. 7B-8449 Filed 3-30-78; 8:45 ami 


Incidental catch trip limit 
2,000 lb landed weight per day 
of each species or 10 pet of 
total catch by weight. 

2.600 lb landed weight per day 
of each specie* or 10 pet of 
total catch by weight. 

3.000 lb landed weight per day 
of each specie* or 10 pet of 
total catch by weight. 

16.000 lb per week 


[3510-22] 


MAXINE MAMMALS 
htuoncs of Import Permrt 

On February 1, 1978, notice was pub¬ 
lished in the Federal Register (43 FR 
4273), that an application has been 
filed with the National Marine Fisher¬ 
ies Service by Hubbs-Sea World Re¬ 
search Institute, San Diego, Calif. 
92109, for a permit to import six (6) 
leopard seals ( Hydrurga leptonyx ) for 
the purpose of scientific research. 

Notice is hereby given that on 
March 24, 1978, and as authorized by 
the provisions of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), the National Marine Fisheries 
Service issued a permit for the above- 
cited importation to the Hubbs-Sea 
World Research Institute subject to 
certain conditions set forth therein. 
The permit is available for review in 
the following offices: 

Assistant Administrator for Fisheries, Na¬ 
tional Marine Fisheries Service, 3300 Whi¬ 
tehaven Street NW„ Washington. D.C^ 
and 

Regional Director, National Maxine Fisher¬ 
ies Service, Southwest Region, 300 South 
Ferry Street, Terminal Island, Calif. 
90731. 

Dated: March 24,1978. 

Winfred H. Meibohm, 
Associate Director, 
National Marine Fisheries Service. 

[FR Doc. 78-8527 Filed 3-30-78; 8:45 ami 


[3510-22] 

MARINE MAMMALS 

btuonce of Permit To Toko 

On January 23, 1978, notice was pub¬ 
lished in the Federal Register (43 FR 
314i>>. that an application has been 
filed with the National Marine Fisher¬ 
ies Service by Mar ineland S.A., Costa 
D en Blaues, Paima Nova, Mallorca, 
Spain, for a permit to take four (4) 
California sea lions iZalophus califor- 
nianvz'i and four (4) Atlantic bottlen- 
otsed dolphins (.Tursiops truncatus ). 
for the purpose of public display. 

Notice is hereby given that on 
March 2 ». 1978, and as authorized by 
the provisions of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), the National Marine Fisheries 
Service Issued a permit for the re¬ 
quested taking to Marineland S.A.. 
subject to certain conditions set forth 
therein. The permit is available for 
review in the following offices: 

Assistant Administrator for Fisheries, Na¬ 
tional Marine fisheries Service, 3300 Whi¬ 
tehaven Street NW„ Washington, D.C.; 
Regional Director, National Marine Fisher¬ 
ies Service, Southwest Regjon, 300 South 
Ferry Street, Terminal Island, Calif. 
90731; and 
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Regional Director. National Marine Fisher¬ 
ies Service. Southeast Region. Duval 
Building. 9450 ICoger Boulevard, St. Pe¬ 
tersburg, Fla. 33702. 

Issued: March 24. 1978. 

Winfred H. Meibohm, 
Associate Director, 
National Marine Fisheries Service. 

CFR Doc. 78-8544 Filed 3-30-78; 8:45 am] 


[ 3510 - 22 ] 

MARINE MAMMALS 
Modification of Permit 

Notice is hereby given that pursuant 
to the provisions of sections 216.33 (d) 
and (e) of the regulations governing 
the taking and importing of marine 
mammals (50 CFR Part 216), the sci¬ 
entific research permit issued to Dr. 
Bruce R. Mate. Marine Science 
Center, School of Oceanography, 
Oregon State University. Newport, 
Oreg. 37365. on July 22. 1976. is modi¬ 
fied by means of modification No. 1 in 
the following manner: 

The permit holder is authorized to 
harass up to an additional 200 harbor 
seals ( Phoca vitulina rtchardii), 100 
California sea lions ( Zalophus califor- 
nianus ), and 50 Steller sea lions ( Eu- 
metopias jubatus ), in the course of 
conducting the research authorized 
under permit No. 142. Not more than 
20 Steller sea lions may be killed acci¬ 
dentally while conducting the activi¬ 
ties, with those killed to be counted 
against the total number of animals 
authorized to be killed under permit 
No. 142. 

This modification is effective on 
March 31. 1978. 

The permit, as modified, and docu¬ 
mentation pertaining to the modifica¬ 
tion. are available in the following of¬ 
fices: 

Assistant Administrator for Fisheries, Na¬ 
tional Marine FLsheries Service, 3300 Whi¬ 
tehaven Street NW.. Washington. D.C. 
20235; and 

Regional Director. National Marine Fisher¬ 
ies Service, Northwest Region, 1700 West- 
lake Avenue North. Seattle. Wash. 98109. 

Dated: March 27. 1978. 

Winfred H. Meibohm, 
Associate Director, 
National Marine Fisheries Service. 

IFR Doc. 78-8545 Filed 3-30-78; 8:45 am] 


[ 3510 - 22 ] 

MARINE MAMMALS 
Modification of Pormit 

Notice is hereby given that pursuant 
to the provisions of sections 216.33 (d) 
&nd (e) of the regulations governing 
the taking and Importing of marine 


mammals (50 CFR Part 216), and sec¬ 
tion 222.25 of the regulations govern¬ 
ing endangered species permits (50 
CFR Part 222), permit No. 180 issued 
to Northwest and Alaska Fisheries 
Center, National Marine Fisheries Ser¬ 
vice, 7600 Sand Point Way NE.. Seat¬ 
tle,* Wash. 98115, on April 6. 1977 (42 
FR 23675), is modified in the following 
manner: 

Section B-2 has been changed to 
read, “of the animals authorized in 
section A-l, not more than 220 ani¬ 
mals may be taken by marking with 
bleach or dye prior to December 31; 
1978, subject to the following provi¬ 
sions: 

(a) One hundred and seventy ani¬ 
mals, including the animals marked in 
1977, may be marked on Laysan 
Island. 

(b) Fifty additional animals may be 
marked on Kure Atoll if a shark abate¬ 
ment program is instituted. 

(c) Each animal of the 220 autho¬ 
rized may be remarked one time/* 

This modification is effective on the 
date of publication of this notice in 
the Federal Register. 

The permit, as modified, and docu¬ 
mentation pertaining to the modifica¬ 
tion are available for review in the fol¬ 
lowing offices: 

Assistant Administrator for Fisheries. Na¬ 
tional Marine Fisheries Service, 3300 Whi¬ 
tehaven Street NW.. Washington. D.C. 
20235; 

Regional Director. National Marine Fisher¬ 
ies Service, Southwest Region, 300 South 
Ferry Street, Terminal Island, Calif. 
90731; and 

Regional Director. National Marine Fisher¬ 
ies Service. Northwest Region. 1700 West- 
lake Avenue, North. Seattle. Wash. 98109. 

Dated: March 16, 1978. 

Jack W. Gehringer, 
Deputy Director, National 
Marine Fisheries Service. 
IFR Doc. 78-8528 Filed 3-30-78; 8:45 am] 


[ 3510 - 22 ] 

UNITED FISHERMEN OF ALASKA 
lnuanco of Central Permits 

General permits were issued on 
March 28.* 1978, to the United Fisher¬ 
men of Alaska, Juneau. Alaska, to take 
marine mammals Incidental to com¬ 
mercial fishing operations under cate¬ 
gories (iii), encircling gear, purse sein¬ 
ing not Involving the intentional 
taking of marine mammals; (Iv) sta¬ 
tionary gear, and (v) other gear, pur¬ 
suant to 50 CFR 216.24 (42 FR 64551- 
64560). 

The permits are available for public 
inspection in the Office of the Assis¬ 
tant Administrator for Fisheries, Na¬ 
tional Marine Fisheries Service, 3300 
Whitehaven Street NW., Washington, 
D.C. 


Dated: March 28, 1978. 

Winifred H. Meibohm, 
National Marine 
Fisheries Service. 
(FR Doc. 78-8529 Filed 3-30-78; 8:45 am] 


[ 3510 - 04 ] 

Notional Technical Information Service 
GOVERNMENT-OWNED INVENTIONS 
Availability for Licensing 

The inventions listed below are 
owned by the U.S. Government and 
are available for domestic and possibly 
foreign licensing in accordance with 
the licensing policies of the agency- 
sponsors. 

Copies of the patents cited are avail¬ 
able from the Commissioner of Pat¬ 
ents and Trademarks. Washington. 
D.C. 20231, for $.50 each. Requests for 
copies of patents must include the 
patent number. 

Copies of the patent applications 
can be purchased from the National 
Technical Information Service (NTIS), 
Springfield, Va. 22161 for $4.00 ($8.00 
outside North American Continent). 
Requests for copies of patent applica¬ 
tions must include the PAT-APPL 
number. Claims are deleted from 
patent application copies sold to the 
public to avoid premature disclosure in 
the event of an interference before the 
Patent and Trademark Office. Claims 
and other technical data will usually 
be made available to serious prospec¬ 
tive licensees by the agency which 
filed the case. 

Requests for licensing information 
on a particular invention should be di¬ 
rected to the address cited for the 
agency-sponsor. 

Douglas J. Campion, 
Patent Program Coordinator, 
National Technical Informa¬ 
tion Service. 

U.S. Department op the Air Force, AF/ 
JACP. 1900 Half Street NW.. Washing¬ 
ton, D.C. 20314. 

Patent application 837,135: Single Disper¬ 
sive Delay Line Compressive Receiver; 
filed Sept. 28. 1977. 

Patent application 841,776: Ramp Toe Stow¬ 
age System; filed Oct. 13.1977. 

Patent application 844,163: Parachute 
Canopy Deployment Control Apparatus; 
filed Oct. 21, 1977. 

Patent application 848,622: Degasser and 
Liquid Seal Reservoir, filed Nov. 4, 1977. 
Patent application 852,112: Parachute In¬ 
spection Arch: filed Nov. 16, 1977. 

Patent 4.058.141: Supersonic Flow Diffuser 
with Energy Redistribution; filed July 19. 
1976; patented Nov. 15, 1977; not available 
NTIS. 

Patent 4.058.331: Remotely Actuated Two 
Stage Structural Latch; filed Oct. 29, 1976; 
patented Nov. 15, 1977; not available 
NTIS. 

Patent 4,058,734: Passive Infrared Resolu¬ 
tion Target; filed July 19, 1976; patented 
Nov. 15. 1977; not available NTIS. 
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U.S. Department of the Navy, Assistant 
Chief for Patents, Office of Naval Re¬ 
search, Code 302, Arlington, Va. 22217. 

Patent application 828,562: Liquid Propel¬ 
lant Gun Breech Pressure Axial Injector, 
filed Aug. 29, 1977. 

Patent application 831,635: Wing in Ground 
Effect Vehicle; filed Sept. 8. 1977. 

Patent application 833,852: Ignitor, filed 
Sept. 16. 1977. 

Patent 3,351.463: High Strength Nickel-Base 
Alloys; filed Aug. 20, 1965 ; patented Nov. 
7,1967; not available NTIS. 

Patent 3.594,239: Method of Treating 
Unique Martensitic Alloys; filed Feb. 26, 
1968; patented July 20. 1971; not available 
NTIS. 

£FR Doc. 78-8501 Piled 3-30-78; 8:45 ami 


[ 3510 - 17 ] 

Offict of Mi* S*cr*tory 

AOVI&OKY PANEL FOt THE GULF OF MEXICO 
FISH CRY MANAGEMENT COUNCIL 

Eltabn.hmftnt 

In accordance with the provisions of 
the Federal Advisory Committee Act, 
as amended (5 U.S.C. App. (1976)) and 
Office of Management and Budget 
Circular A-63 of March 1974, and after 
consultation with GSA, the Depart¬ 
ment of Commerce has determined 
that the establishment of the Advisory 
Panel for the Gulf of Mexico Fishery 
Management Council is in the public 
interest in connection with the perfor¬ 
mance of duties imposed on the De¬ 
partment by the Fishery Conservation 
and Management Act of 1976, Pub. L. 
94-265 (16 UJS.C. 1852). 

The Panel will provide the Council 
with advice and counsel with respect 
to activities on matters of fishery 
management policy, the preparation 
and review of fishery management 
plans, and the effectiveness of plans 
which have been implemented. 

The Panel shall be composed of indi¬ 
viduals who are knowledgeable or ex¬ 
perienced with regard to the manage¬ 
ment, conservation, or recreational or 
commercial harvest of the fishery re¬ 
sources of the Council's geographical 
area of concern. The Panel will oper¬ 
ate through sub-panels, each con¬ 
cerned with carrying out the objec¬ 
tives and duties of the Panel with re¬ 
spect to a particular fishery manage¬ 
ment unit. 

Eleven sub-panels wHl be Initially es¬ 
tablished. 

The Panel will function solely as an 
advisory body in compliance with the 
Federal Advisory Committee Act. Its 
charter will be filed 15 days from the 
publication date of this notice. On 
that filing date, the following five ex¬ 
isting advisory panels for the Gulf of 
Mexico Fishery Management Council 
will be terminated: 

Billfishes/Pelagic Sharks Advisory Panel 
for the Gulf of Mexico Fishery Manage¬ 
ment Council CJFMO. 


Groundfish Advisory Panel for the Gulf of 
Mexico PMC. 

Migratory Coastal Pelagic Fishery Advisory 
Panel for the Gulf of Mexico PMC. 

Reef Pishes Advisory Panel for the Gulf of 
Mexico PMC. 

Shallow Water Shrimp Fishery Advisory 
Panel for Che Gulf of Mexico PMC. 

Interested persons are invited to 
submit comments regarding the estab¬ 
lishment of the Advisory Panel for the 
Gulf of Mexico Fishery Management 
Council. Such comments, as well as in¬ 
quiries, may be addressed to the Com¬ 
mittee Liaison Officer, National Oce¬ 
anic and Atmospheric Administration, 
U.S. Department of Commerce, Rock¬ 
ville, Md. 20852, telephone 443-8731. 


on January 4, 1978 (43 FR 884), as 
amended on January 25. 1978 (43 FR 
3421).) 

This letter and the actions taken 
pursuant to it are not designed to im¬ 
plement all of the provisions of the bi¬ 
lateral agreement, but are designed to 
assist only in the implementation of 
certain of its provisions. 

EFFECTIVE DATE: April 3, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Edmond Callahan. International 
Trade Specialist. Office of Textiles, 
U.S. Department of Commerce, 
Washington. D.C. 20230. 202-377- 
5423. 


Dated: March 28. 1978. 

Guy W. Chamberlin, Jr., 
Deputy Assistant Secretary 
for Administration. 
[FR Doc. 78-8606 Filed 3-30-78; 8:45 am) 


[ 3510 - 25 ] 

NEW COTTON TEXTTIE AGREEMENT WITH THE 

SOCIALIST REPUBLIC Of ROMANIA 

Announcing Import Restraint Levels 

March 28, 1978. 

AGENCY: Committee for the Imple¬ 
mentation of Textile Agreements. 

ACTION: Establishing import re¬ 
straint levels for certain cotton textile 
products from Romania during the 
twelve-month period which began on 
January 1, 1978, pursuant to a new 
cotton textile agreement. 

SUMMARY: On January 6 and 25, 
1978, the Governments of the United 
States and the Socialist Republic of 
Romania exchanged notes establishing 
a new Bilateral Cotton Textile Agree¬ 
ment for the period beginning on Jan¬ 
uary l, 1978, and extending through 
December 31, 1982. Among the provi¬ 
sions of the agreement are those es¬ 
tablishing designated consultation 
levels for cotton textile products in 
Categories 313, 314, 315, 320. 333, 334. 
335, 338, 339, 340, 347. 348, 352, 359, 
361, and 369, produced or manufac¬ 
tured in Romania and exported to the 
United States during the twelve¬ 
month period wrhich began on January 
1. 1978. 

Accordingly, there is published 
below a letter from the Chairman of 
the Committee for the Implementa¬ 
tion of Textile Agreements to the 
Commissioner of Customs directing 
that entry for consumption, or with¬ 
drawal from warehouse for consump¬ 
tion, of cotton textile products in Cat¬ 
egories 313, 314, 315, 320, 333, 334, 335, 
338, 339, 340, 347. 348, 352, 359, 361, 
and 369 be limited to the designated 
twelve-month levels of restraint. 

(A detailed description of the catego¬ 
ries in terms of T.S.UJ&A. numbers 
was published in the Federal Register 


Robert E. Shepherd, 
Chairman, Committee for the 
Implementation of Textile 
Agreements, and Deputy Assis¬ 
tant Secretary for Domestic 
Business Development 
Committee for the Implemen¬ 
tation of Textile Agreements, 
March 29. 1978. 

Commissioner of Customs. 

Department of the Treasury, 

Washington, D.C. 

Dear Mr. Commissioner: Under the terras 
of the Arrangement Regarding Internation¬ 
al Trade in Textiles done at Geneva on De¬ 
cember 20, 1973, as extended on December 
15, 1977; pursuant to the Bilateral Cotton 
Textile Agreement of January 6 and 25. 
1978, between the Governments of the 
United States and the Socialist Republic of 
Romania; and In accordance with the provi¬ 
sions of Executive Order 11651 of March 3. 
1972, as amended by Executive Order 11951 
of January 6, 1977, you are directed to pro¬ 
hibit. effective on April 3, 1978 and for the 
twelve-month period beginning on January 
1,1978 and extending through December 31, 
1978. entry into the United States for con¬ 
sumption and withdrawal from warehouse 
for consumption of cotton textile products 
In the following categories In excess of the 
indicated levels of restraint: 


Category 12 mo level of restraint' 


313- ... ... 

. 2,000.000 yd* 

314. 

_ 1.500.000 yd* 

316_ 

_ Do. 

320_ 

_ 2.000.000 yd* 

333.. 

_ 66.298 das. 

334....-. 

. 88.320 do®. 

335_ 

_ 86.320 do®. 

338. 

_ 450,000 daz. of Which not more 


than 97,222 dozen's hall be in 
T.8.UJ5.A. Noe. 380.0028. 


380.0029. 380.0651, and 



380.0832 

339_ 

..... 138.889 do®. 

340_ 

_ 112,500 das. 

347-- 

.... 140,449 do®. 

348- 

. 7,865 do7* 

352 -- 

. 181,818 doa. 

359- 

_ 852.1741b. 

361- 

483.871 number®. 

389... 

_ 662.174 1b. 


1 The levels of restraint have not been adjusted to 
account for any Imports alter December 31.1977. 


Cotton textile products in the foregoing 
categories, produced or manufactured In 
Romania and exported to the United 8taU*s 
prior to January 1. 1978, shall not be subject 
to this directive. 

Cotton Textile products in the foregoing 
categories which have been released from 
the custody of the U.S. Customs Service 
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under the provisions of 19 U.S.C. 1448(b) 
before April 3. 1978, shall not be denied 
entry under this directive. 

The levels of restraint set forth above are 
subject to adjustment according to the pro¬ 
visions of the bilateral agreement of Janu¬ 
ary 6, and 25. 1978. between the Govern¬ 
ments of the United States and the Socialist 
Republic of Romania, which provide, in 
part, that: (1) the two governments will con¬ 
sult regarding increases in consultation 
levels and (2) administrative arrangements 
or adjustments may be made to resolve 
minor problems arising in the implementa¬ 
tion of the agreement. 

A description of the categories In terms of 
T.S.U.S.A. Numbers was published in the 
Federal Register on January 4, 1978 (43 
FR 884), as amended on January 25, 1978 
(43 FR 3421). 

In carrying out the above directions, entry 
into the United States for consumption 
shall be construed to include entry for con¬ 
sumption into the Commonwealth of Puerto 
Rico. 

The actions taken with respect to the 
Government of the Socialist Republic of 
Romania and with respect to imports of 
cotton textile products from Romania have 
been determined by the Committee for the 
Implementation of Textile Agreements to 
Involve foreign affairs functions of the 
United States. Therefore, the directions to 
the Commissioner of Customs, being neces¬ 
sary to the implementation of such actions, 
fall within the foreign affairs exception to 
the rule-making provisions of 5 U.S.C. 553. 
This letter will be published in the Federal 
Register. 

Sincerely. 

Robert E. Shepherd, 
Chairman, Committee for the Imple¬ 
mentation of Textile Agreements, 
and Deputy Assistant Secretary for 
Domestic Business Development 

CFR Doc. 78-8543 Filed 3-30-78; 8:45 am] 


[ 6820 - 33 ] 

COMMITTEE FOR PURCHASE FROM 
THE BUND AND OTHER SEVERELY 
HANDICAPPED 

PROCUREMENT LIST 1978 
Additions 

AGENCY: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. 

ACTION: Additions to procurement 
list 

SUMMARY: This action adds to Pro¬ 
curement List 1978 commodities to be 
produced by workshops for the blind 
or other severely handicapped. 

EFFECTIVE DATE: March 31. 1978. 

ADDRESS: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. 2009 14th Street North, 
Suite 610, Arlington. Va. 22201. 

FOR FURTHER INFORMATION 
CONTACT: 

C. W. Fletcher, 703-557-1145. 

SUPPLEMENTARY INFORMATION: 
On December 23. 1977 and January 27, 


1978 the Committee for Purchase 
from the Blind and Other Severely 
Handicapped published notices (42 FR 
64399) and (43 FR 3740) of proposed 
additions to Procurement List 1978, 
November 14, 1977 (42 FR 59015). 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities 
listed below are suitable for procure¬ 
ment by the Federal Government 
under 41 U.S.C. 46-48(0, 85 Stat. 77. 

Accordingly, the following commod¬ 
ities are hereby added to Procurement 
List 1978: 


Class 7210 

Mattress, Innerspring (IB) 
7210-00-529-3709 

Class 1220 

Case, Carrying (IB) 

1220-00-765-5870 

1220-00-937-8286 

C. W. Fletcher, 
Executive Director . 
CFR Doc. 78-8509 Filed 3-30-78; 8:45 am] 


[ 3810 - 70 ] 

DEPARTMENT OF DEFENSE 

Defense Contract Audit Agency 
PRIVACY ACT OF 1974 
Notico of Systems of Records: Deletions 

AGENCY: Defense Contract Audit 
Agency (DCAA). 

ACTION: Notification of deletions to 
DCAA systems of records. 

SUMMARY: The DCAA proposes to 
delete nine systems of records from its 
inventory of records subject to the Pri¬ 
vacy Act of 1974. The nine deleted sys¬ 
tems and reasons for their deletions 
are specifically set forth below. 

DATES: These systems shall be de¬ 
leted without further notice in 30 cal¬ 
endar days from the date of this publi¬ 
cation (April 30. 1978) unless com¬ 
ments are received during that time 
which would result in a contrary de¬ 
termination. 

ADDRESS: Send comments to Re¬ 
cords Administrator. DCAA, Cameron 
Station, Alexandria, Va. 22314. 

FOR FURTHER INFORMATION 
CONTACT: 

Mrs. Sybil L. Taylor, DCAA/CMR, 
Cameron Station, Alexandria, Va. 
22314, 202-274-7285. 

SUPPLEMENTARY INFORMATION: 
The DCAA systems of record as pre¬ 
scribed by the Privacy Act of 1974 
were published in 42 FR 51358, 
Wednesday, September 28, 1977. The 
systems proposed for deletion do not 
contain information subject to the Pri¬ 
vacy Act or the information contained 


in the records is not retrieved by name 
or some other personal identifier. 

Maurice W. Roche, 
Director , Correspondence and 
Directives, Washington Head¬ 
quarters Services, Department 
of Defense, 

March 28, 1978. 

Deletions 

Notice is given that the following 
Defense Contract Audit Agency sys¬ 
tems of records are deleted: 

RDCAA 110.8 

System name: Parking Permits and 
Vehicle Registration (42 FR 51359). 

Reason: Not a system of records. 

RDCAA 110.9 

System name: Temporary Passes and 
Permits for Visitors and Vehicles (42 
FR 51360). 

Reason: Not a system of records. 

RDCAA 120.8 

System name: Property Pass Files 
(42 FR 51360). 

Reason: Not a system of records. 

RDCAA 151.11 

System name: Security Training and 
Orientation (42 FR 51360). 

Reason: Not a system of records. 

RDCAA 152.11 

System name: Notification of Securi¬ 
ty Clearance Status (42 FR 51361). 

Reason: Not a system of records. 

RDCAA 153.3 

System name: Key Control Records 
(42 FR 51366). 

Reason: Not a system of records. 

RDCAA 205.09 

System name: Delegations of Au¬ 
thority (42 FR 51367). 

Reason: Not a system of records. 

RDCAA 341.6 

System name: Letters of Commenda¬ 
tion and Appreciation (42 FR 51373). 

Reason: Not a system of records. 

RDCAA 422.5 

System name: Disbursement Vouch¬ 
ers (42 FR 51379). 

Reason: Not a system of records. 

[FR Doc. 78-8505 Filed 3-30-78; 8:45 am] 


[ 3810 - 70 ] 

Off!co of tho Secrotary 

DEFENSE SCIENCE BOARD TASK FORCE ON 
ICBM's/MX 

Advisory Committee Meeting 

The Defense Science Board Task 
Force on ICBMs/MX will meet in 
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closed session April 25-26, 1978, in the 
Pentagon, Washington. D.C. 

The mission of the Defense Science 
Board is to advise the Secretary of De¬ 
fense and the Under Secretary of De¬ 
fense for Research and Engineering on 
overall research and engineering 
policy and to provide long-range guid¬ 
ance to the Department of Defense in 
these areas. 

The Task Force will evaluate alter¬ 
native basing modes for U.S. land- 
based ICBM’s. Concepts will be exam¬ 
ined against survivability, cost and 
SALT verification considerations. 

In accordance with Section 10(d) of 
Appendix I. Title 5, United States 
Code, it has been determined that this 
Task Force meeting concerns matters 
listed in Section 552b(c) of Title 5 of 
the United States Code, specifically 
subparagraph (1) thereof, and that ac¬ 
cordingly this meeting will be closed to 
the public. 

Maurice W. Roche, 
Director , Correspondence and 
Directives, DOD/WHS. 

March 28, 1978. 

[FR Doc. 78-8513 Filed 3-30-78; 8:45 ami 


[ 3810 - 70 ] 


DOD ADVISORY GROUP ON ELECTRON 
DEVICES 

Advisory Committee Moating 

Working Group C (Mainly Imaging 
and Display) of the DoD Advisory 
Group on Electron Devices (AGED) 
will meet in closed session at 2400 East 
El Segundo Boulevard. El Segundo, 
Calif, on 21 April 1978. 

The purpose of the Advisory Group 
is to provide the Under Secretary of 
Defense for Research and Engineer¬ 
ing, the Director, Defense Advanced 
Research Projects Agency and the 
Military Departments with technical 
advice on the conduct of economical 
and effective research and develop¬ 
ment programs in the area of electron 
devices. 

The Working Group C meeting will 
be limited to review of research and 
development programs which the Mili¬ 
tary Departments propose to initiate 
with industry, universities or in their 
laboratories. This special device area 
includes such programs as Infrared 
and Night Vision Sensors. The review 
will include classified program details 
throughout. 

In accordance with section 10(d) of 
Appendix I, Title 5, United States 
Code, it has been determined that this 
Advisory Group meeting concerns 
matters listed in section 552b(c) of 
Title 5 of the United States Code, spe¬ 
cifically Subparagraph (1) thereof. 


and that accordingly this meeting will 
be closed to the public. 

Maurice W. Roche, 
Director, Correspondence and 
Directives, Washington Head¬ 
quarters Service, Department 
of Defense, 

March 28, 1978. 

[FR Doc. 78-8472 Filed 3-30-78; 8:45 ami 


[ 3810 - 70 ] 

DOD ADVISORY GROUP ON ELECTRON 
DEVICES 

Advisory Commit!*# Mooting 

Working Group A (Mainly Micro- 
wave Devices) of the DoD Advisory 
Group on Electron Devices (AGED) 
will meet in closed session at the Naval 
Postgraduate School, Monterey. Calif., 
on 4 May 1978. 

The purpose of the Advisory Group 
is to provide the Under Secretary of 
Defense for Research and Engineer¬ 
ing, the Director, Defense Advanced 
Research Projects Agency and the 
Military Departments with technical 
advice on the conduct of economical 
and effective research and develop¬ 
ment programs in the area of electron 
devices. 

The Working Group A meeting will 
be limited to review of research and 
development programs which the Mili¬ 
tary Departments propose to initiate 
with industry, universities or in their 
laboratories. The microwave area in¬ 
cludes programs on developments and 
research related to microwave tubes, 
solid state microwave, electronic war¬ 
fare devices, millimeter wave devices, 
and passive devices. The review will in¬ 
clude details‘of classified defense pro¬ 
grams throughout. In accordance with 
section 10(d) of Appendix I, Title. 5, 
United States Code, it has been deter¬ 
mined that this, meeting of the Adviso¬ 
ry Group on Electron Devices con¬ 
cerns matters listed in section 552b(c) 
of Title 5 of the United States Code, 
specifically Subparagraph (1) thereof, 
and that accordingly this meeting will 
be closed to the public. 

Maurice W. Roche, 
Correspondence & Directives, 
Washington Headquarters Ser¬ 
vice, Department of Defense, 

March 28, 1978. 

[FR Doc. 78-8471 Filed 3-30-78; 8:45 ami 


[ 3128 - 01 ] 

DEPARTMENT OF ENERGY 

[DOE/EIS-0006-D1 

WIND TURBINE GENERATOR SYSTEM, BLOCK 
ISLAND, WASHINGTON COUNTY, R.l. 

Availability of Draft Environmental Impact 
Statement 

Notice is hereby given that the U.S. 
Department of Energy (DOE) has 
issued a draft Environmental Impact 
Statement. DOE/EIS-0006-D. Wind 
Turbine Generator System, Block 
Island, R.l. The statement was pre¬ 
pared pursuant to implementation of 
the National Environmental Policy 
Act of 1969 to support the proposed 
construction and operation of thus 
wind turbine generator system at a 
site on Block Island. Washington 
County, R.l. The system will provide 
operating data applicable to the use of 
such a system as part of an electric 
utility network. The statement as¬ 
sesses the potential environmental im¬ 
pacts associated with the construction 
and operation of the system. 

Copies of the draft Environmental 
Impact Statement have been distribut¬ 
ed for review and comment to appro¬ 
priate Federal, Rhode Island State 
and local agencies, and other organiza¬ 
tions and individuals who are known 
to have an interest in the activities at 
the Site. 

Copies of the statement are avail¬ 
able for public inspection at the DOE 
public document rooms located at: 

DOE Headquarters, 20 Massachusetts 
Avenue NW., Washington. D.C. 
Albuquerque Operations Office, National 
Atomic Museum. Kirtland Air Force Base 
East, Albuquerque, N. Mex. 

Chicago Operations Office. 9800 South Cass 
Avenue, Argonne, Ill. 

Chicago Operations Office, 175 West Jack- 
son Boulevard, Chicago. Ill. 

Idaho Operations Office. 550 Second Street. 
Idaho Falls, Idaho. 

Nevada Operations Office, 2753 South High¬ 
land Drive, Las Vegas, Nev. 

Oak Ridge Operations Office. Federal 
Building. Oak Ridge. Tenn. 

Richland Operations Office, Federal Build¬ 
ing. Richland, Wash. 

San Francisco Operations Office, 1333 
Broadway. Oakland, Calif. 

Savannah River Operations Office. Savan¬ 
nah River Plant, Aiken. S.C. 

Comments and views concerning the 
draft Environmental Impact State¬ 
ment are requested from other inter¬ 
ested agencies, organizations and indi¬ 
viduals. Single copies of the statement 
will be furnished for review and com¬ 
ment upon request addressed to W. H. 
Pennington. Director, Office of NEPA 
Coordination. Mail Station E-201, U.S. 
Department of Energy, Washington, 
D.C. 20545, 301-353-4241. Comments 
should be sent to the same address. 

In accordance with the guidelines of 
the Council on Environmental Qual¬ 
ity, those submitting comments on the 
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draft Environmental Impact State¬ 
ment should endeavor to make their 
comments as specific, substantive, and 
factual as possible without undue at¬ 
tention to matters of form in the 
impact statement. However, it would 
assist in the review of the comments if 
the comments were organized in a 
manner consistent with the structure 
of the draft Environmental Impact 
Statement. Commenting entities may 
recommend modifications and/or new 
alternatives that will enhance environ¬ 
mental quality and avoid or minimize 
adverse environmental impacts. 

Copies of comments received on the 
draft Environmental Impact State¬ 
ment will be placed in the above refer¬ 
enced locations for inspection and will 
be considered in the preparation of 
the final Environmental Impact State¬ 
ment, if received within 60 days of this 
notice. 

Dated at Washington, D.C. this 27th 
day of March, 1978. 

For the United States Department 
of Energy. 

William S. Heffelfinger, 
Director of Administration. 

[FR Doc. 78-8567 Filed 3-30-78; 8:45 am] 


[ 3128 - 01 ] 

8onneville Power Administration 

PROPOSED WHOLESALE ELECTRtC RATE 
INCREASE 

Intont To Proparo a Draft Environmental Impact 
Statement 

AGENCY: Department of Energy, 
Bonneville Power Administration. 

ACTION: Notice of Intent To Prepare 
a draft Environmental Impact State¬ 
ment. 

SUMMARY: The Bonneville Power 
Administration (BPA) hereby gives 

Appendix 


public notice of its intent to prepare 
and circulate a draft Environmental 
Impact Statement (EIS) addressing 
the environmental impacts of a pro¬ 
posed wholesale electric rate increase. 
The proposed and alternative whole¬ 
sale rate levels that will be discussed 
as part of this draft statement will be 
significantly higher than BPA’s pre¬ 
sent rate level. Preliminary figures in¬ 
dicate the need for approximately a 90 
percent revenue increase for the 
period through July 1981. This rev¬ 
enue increase is necessary to cover in¬ 
creasing costs of generating and trans¬ 
mitting bulk power. In addition to al¬ 
ternative rate levels, the EIS will also 
assess the environmental implications 
of alternative rate designs, both at the 
wholesale level and at the retail level. 
Among other things, the discussion of 
each alternative rate will examine its 
effect on utility costs, a description of 
the possible impacts on the use of elec¬ 
tricity at the retail level (including 
residential, commercial, and industri¬ 
al), impacts on generating require¬ 
ments and load shape, and possible 
mitigating measures. Although BPA 
plans to conduct an extensive public 
involvement program concurrent with 
the preparation and review of the 
draft EIS (see 43 FR 2659), at this 
time we are soliciting input to the EIS 
preparation process so that concerns 
identified now can be fully considered 
in the preparation of the draft state¬ 
ment. Accordingly, any suggestions or 
questions regarding the EIS should be 
directed to the address listed below. 

EFFECTIVE DATE: Any wholesale 
rate increase adopted would become 
effective on December 20,1979. 

FOR FURTHER INFORMATION 
CONTACT: 

John E. Kiley, Environmental Man¬ 
ager, Bonneville Power Administra¬ 
tion, Department of Energy, P.O. 


Box 3621, Portland, Oreg. 97208, 
503-234-3361, extension 5137. 

Issued in Washington, D.C., March 
27, 1978. 

William S. Heffelfinger, 
Director of Administration. 
IFR Doc. 78-8586 Filed 3-30-78; 8:45 am) 


[ 3128 - 01 ] 

Economic Regulatory Administration 

CASES FILED WITH THE OFFICE OF 
ADMINISTRATIVE REVIEW 

Week of March 10 through March 17, 1978 

Notice is hereby given that during 
the week of March 10 through March 
17, 1978, the appeals and applications 
for exception or other relief listed in 
the Appendix to this Notice were filed 
with the Office of Administrative 
Review of the Economic Regulatory 
Administration of the Department of 
Energy. 

Under the DOE'S procedural regula¬ 
tions, 10 CFR, Part 205, any person 
who will be aggrieved by the DOE 
action sought in such cases may file 
with the DOE written comments on 
the application within ten days of ser¬ 
vice of notice, as prescribed in the pro¬ 
cedural regulations. For purposes of 
those regulations, the date of service 
of notice shall be deemed to be the 
date of publication of this Notice or 
the date of receipt by an aggrieved 
person of actual notice, whichever 
occurs first. All such comments shall 
be filed with the Office of Administra¬ 
tive Review, Economic Regulatory Ad¬ 
ministration, Department of Energy, 
Washington, D.C. 20461. 


Dated: March 22. 1978. 

Melvin Goldstein, 
Director, 

Office of Administrative Review. 


.—List of cases received by the Office of Administrative Review 
[Week of Mar. 10 through Mar. 17.1978] 


Date 


Name and location of applicant 


Case No. 


Type of submission 


Mar. 10.1978.™........... Consumer Federation of America. Washington. D.C. DSG-0014...—. Special redress. 

If granted: Consumer Federation of America would 
receive financial assistance for Its Intervention in 
connection with proceedings Involving the pricing of 
middle distillate products. 

Do. R. H. Engelke, San Antonio. Tex. If granted: R. H. En- DEE-0904..... Price exception (sec. 212.73). 

gelke would be permitted to sell the crude oil pro¬ 
duced from the Bertha Copsey lease located In Jack- 
son County. Tex., at upper tier celling prices. 

Do Ladd Petroleum Corp., Denver, Colo. If granted: Ladd DEE-0903.—...--- Do. 

Oil Co. would be permitted to sell the crude oil pro¬ 
duced from the Collums Muddy Sand unit located in 
Campbell County. Wyo., at upper tier celling prices. 

Do™™..................... Lunday-Thagard Oil Co.. Washington, D.C. If grant- DES-0046-™._---......... Stay request. 

ed: Lunday-Thagard Oil Co. would receive a stay of 
its entlUement purchase obligations pending a final 
determination on its application for exception. 

Do...... Texaco, Inc., Arkadelphia. Ark. If granted: F. E. DEX-0046... Supplemental order. 

(Jack) Glover. Inc., would no longer be subject to 
DOE reporting requirements. 

Mar. 14,1078.. Adobe Oil & Gas Corp.. Midland, Tex. If granted: DEE-0907...... Price exception (sec. 212.73). 

Adobe Oil & Gas Corp.’s J. S. Bagwell No. 1 well lo¬ 
cated in Franklin County, Tex., would be classified 
as a stripper well property. 

Do.. Braden-Deem. Inc., Wichita, Kans. If granted: The DMR-0017™.. Modification of the Oct. 13, 1970, consent 

Oct. 13, 1976, consent order which Braden-Deem ex- order, 

ecuted with the FEA regarding the pricing of crude 
oil at the Zoller State lease would be modified. 


FEDERAL REGISTER, VOL 43, NO. 63—FRIDAY, MARCH 31, 1978 















NOTICES 


Appendix.— List of cases received by the Office of Administrative Review Continued 
[Week of Mar. 10 through Mar. 17, 1978] 


Name and location of applicant 


Case No. 


Type of submission 


County of Gloucester, Woodbury, N.J. If granted: The DEE-0906...««. 

county of Gloucester would be assigned a new lower 
priced supplier of motor gasoline to replace its base 
period supplier. Exxon Corp. 

Eason Oil Co., Oklahoma City. Okla. If granted: DXE-0921.~ 

Eason Oil Co. would be permitted to increase its 
prices to reflect nonproduct cost increases Incurred 
in producing natural gas liquids and natural gas 

liquid products at its Crescent plant. *__ 

Euon Oil Co.. Oklahoma City. Okla. If granted: DEE-0922 through DEE 0929.... 
Eason Oil Co. would be permitted to increase its 
prices to reflect nonproduct cost increases in excess 
of $0.008/gal for natural gas liquid products pro¬ 
duced at the Ames. Beaver, Dubach. Elmwood. Gil¬ 
lette. Lacasane. O’Keene, and Thomas plants. 

Florida Gas Co.. Washington. D.C. If granted: Florida DES-0047.««.. 

Gas Co. would receive a stay of the provisions of 10 
CFR 212.165 pending a final determination on its 
appeal of the FEA’s decision in Florida Gas Compa¬ 
ny, case No. FEE-3745 (decided Aug. 3, 1977) (unre¬ 
ported decision). 

SdcW Engine Supply Co., Oklahoma City. Okla. If DXE-0909...~. 

granted. SAW Engine Supply Co. would be permit¬ 
ted to sell the crude oil produced from the Baker- 
Townsend lease located in Oklahoma County, Okla., 
at upper tier celling prices. 

Standard Oil Co. (Indiana). Chicago. Ill. If granted: DEE-0905...— 

Standard Oil Co. (Indiana) would receive an excep¬ 
tion from 10 CFR 212.83(c) which specifies the 
method for calculating Increased nonproduct mar- 

Sun Co!. Inc.. Dallas, Tex. If granted: Sun Co., Inc.. DXE-0914 through DXE-0920... 
would be permitted to increase its prices to reflect , 

nonproduct cost Increases incurred In producing 
natural gas liquids and natural gas liquid products 
at its Belle Isle. Canales, Fordoche, Newhall. Spivey, 

Tonkawa. and Wakita plants. 

Texas Pacific Oil Co.. Inc.. Dallas. Tex. If granted: DEE-0910..—« 

Texas Pacific Oil Co.. Inc., would be permitted to In¬ 
crease its prices to reflect nonproduct cost increases 
in excess of $0 005/gal for natural gas liquid prod¬ 
ucts produced at the Enville plant. ___ _ 

Texas Pacific Oil Co.. Inc.. Dallas. Tex. If granted: DXE-0911 through DXE-0913... 
Texas Pacific Oil Co. would be permitted to increase 
its prices to reflect nonproduct cost Increases in¬ 
curred In producing natural gas liquids and natural 
gas liquid products at its Adena. Hamlin, and South 
Fullerton plants. __ 

Alien K. Trobaugh. Midland. Tex. If granted: Allen K. DXE-0908..— 

Trobaugh would be permitted to sell the crude oil 
produced from the Bailey lease located in Hockley 
County. Tex., at upper tier celling prices. 

Bembeck Oil Co.. Lakin. Kans. If granted: Bernbeck DEE-0930..~ 

Oil Co. would be assigned a new. lower priced suppli¬ 
er of motor gasoline to replace its base period sup¬ 
plier, Harry's Oil Co. _ 

Commonwealth Oil Refining Co.. Washington. D.C. If DEX-0047.—«... 

granted: The Apr. 14. 1977. decision and order issued 
to Commonwealth Oil Refining Co. would be modi¬ 
fied. 

Intercoastal Operating Co.. Houston. Tex. If granted: DEX-0050. 

The DOE would review the exception relief from 
the provisions of pt. 212, subpt. D, granted in a deci¬ 
sion and order issued to Intercoastal Operating Co. 

on Feb. 28. 1978. a _ 

. Little America Refining Co. If granted: Little America DEX-0048.. 

Refining Co. would receive a stay of a portion of its 
entitlement obligations pending a final determina¬ 
tion on Its application for exception. _^_ 

. McCulloch Gas Processing Corp., Washington. D.C. If DEE-0931..... 

granted: McCulloch Gas Processing Corp. would be # 
permitted to increase its prices to reflect nonpro¬ 
duct cost increases In excess of $0.005/gal for natu¬ 
ral gas liquid products produced at the Belle 
Fourche plant on a retroactive basis. 

. Rosslyn Exxon. Arlington, Va. If granted: Rosslyn DEE-0902...♦••• 

Exxon would not be required to file form EIA-8 
(Retail Motor Fuels Service Station Survey). 

United Refining Co., Washington. D.C. If granted: DEE-0932... 

United Refining Co. would receive an exception 
from 10 CFR 211.62 with respect to the certified ca¬ 
pacity of the Warren refinery. 

. Little America Refining Co., Washington, D.C. If DEX-0049...... 

granted; The decision and order issued to Little 
America Refining Co. on Oct. 18. 1977. would be 
amended to stay a portion of the firm's entitlement 
purchase obligations for the entitlement notices 
Issued by the DOE during the period Sept. 1. 1977, 
through Feb. 28. 1978. 
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Exception to change suppliers (211.9). 


Extension of the relief granted in Eason CHI 
Co., case No. FXE-4356 (decided July 15. 
1977) (unreported decision). 

Price exception (sec. 212.165). 


Stay request. 


Extension of the relief granted in S<fr W Engine 
Supply Co.. I DOE par. 81,016 (Nov. 7, 1977). 


Price exception (sec. 212.83). 


Extension of the relief granted in Sun Co.. Inc.. 
case No. DEE-0039 (decided Dec. 20, 1977) 
(unreported decision). Proposed decisions and 
orders dated Sept. 30. and Oct. 14.1977. 


Price exception (sec. 212.165). 


Extension of the relief granted in Texas Pacific 
Oil Co., case Nos. FXE-4808. FXE-4810. and 
FJCE-4811 (decided Dec. 6. 1977) (unreported 
decision). 


Extension of the relief granted in Allen K. Tro¬ 
baugh 1 DOE par. 81,033 (Nov. 30.1977). 


Exception to change suppliers (211.9). 


Supplemental Order to Commonwealth Oil Re¬ 
fining Co., 5 FEA par. 83,132 (Apr. 14. 1977). 


Supplemental order to Intercoastal Operating 
Co.. I DOE par.-(Feb. 28. 1978). 


Supplemental order. 

Price exception (sec. 212.165). 

Exception to the reporting requirements, 
, Allocation exception (sec. 211.62). 


Supplemental order to Little America Refining 
Co., 1 DOE par. 82,505 (Oct. 18. 1977). 
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Appendix.— List of cases received by the Office of Administrative Ret>ieu>— Continued 
[Week of Mar. 10 through Mar. 17. 1978] 


Notices of objection received.—Wee* of Mar. 10 through Mar. 17. 1978 

Date 

Name and location of applicant 

Case No. 

Mar. 10. 1978......_...__ 

. North Pole Refining, Washington, D.C.... . ... 

. FEE-4451 

Do... 

^.... Milltown Skelgas. Inc., Minneapolis, Minn. ... ............ 

DRO-0009 

Mar. 14. 1978....... 

rv>... . 

.. A. Johnson 8c Co.. Inc.. New York. N.Y. 

DEE-0101 

. Les K. Hanson. Inc.. St. Paul. Minn..... 

npn.nn i n 



[FR Doc. 78-8379 Filed 3-30-78; 8:45 am] 


[ 3128 - 01 ] 

ISSUANCE OF PROPOSED DECISIONS AND 

ORDERS BY THE OFFICE OF ADMINISTRA¬ 
TIVE REVIEW 

March 13 through March 17, 1978 

Notice is hereby given that during 
the period March 13 through March 
17, 1978, the Proposed Decisions and 
Orders which are summarized below 
were issued by the Office of Adminis¬ 
trative Review of the Economic Regu¬ 
latory Administration of the Depart¬ 
ment of Energy with regard to Appli¬ 
cations for Exception which had been 
filed with that Office. 

Amendments to the DOE's procedur¬ 
al regulations. 10 CFR, Part 205, were 
issued in proposed form on September 
14, 1977 (42 F.R. 47210 (Septmeber 20. 
1977)), and are currently being imple¬ 
mented on an interim basis. Under the 
new procedures any person who will 
be aggrieved by the issuance of the 
Proposed Decision and Order in final 
form may file a written Notice of Ob¬ 
jection within ten days of service. For 
purposes of the new procedures, the 
date of service of notice shall be 
deemed to be the date of publication 
of this Notice or the date of receipt by 
an aggrieved person of actual notice, 
whichever occurs first. The new proce¬ 
dures also specify that if a Notice of 
Objection is not received from any ag¬ 
grieved party within the time period 
specified in the regulations, the party 
will be deemed to consent to the issu¬ 
ance of the Proposed Decision and 
Order in final form. Any aggrieved 
party that wishes to contest any find¬ 
ing or conclusion contained in a Pro¬ 
posed Decision and Order must also 
file a detailed Statement of Objections 
within 30 days of the date of service of 
the Proposed Decision and Order. In 
that Statement of Objections an ag¬ 
grieved party must specify each issue 
of fact or law contained in the Pro¬ 


posed Decision and Order which it in¬ 
tends to contest in any further pro¬ 
ceeding involving the exception 
matter. 

Copies of the full text of these Pro¬ 
posed Decisions and Orders are avail¬ 
able in the Public Docket Room of the 
Office of Administrative Review, 
Room B-120, 2000 M Street NW., 
Washington, D.C. 20461, Monday 
through Friday, between the hours of 
1 p.m. and 5 p.m. e.s.t„ except Federal 
holidays. 

Dated: March 23,1978. 

Melvin Goldstein, 

Director, 

Office of Administrative Review . 

Proposed Decisions and Orders 

Biglane Operating Co., Notches, Miss. FEE- 
4050, crude oil 

The Biglane Operating Co. filed an Appli¬ 
cation for Exception from the provisions of 
10 CFR, Part 212, Subpart D. The exception 
request, if granted, would permit Biglane to 
treat certain wells which it operates in the 
Ellis Lake Field and the Flat Lake Field as 
stripper weU properties on both a prospec¬ 
tive and retroactive basis. On March 17, 
1978, the DOE issued a Proposed Decision 
and Order which determined that the re¬ 
quest be granted on a prospective basis. 

William P. Carr, Dallas, Tex., DXE-0484, 
crude oil 

On February 2, 1978, William P. Carr filed 
an Application for Exception from the pro¬ 
visions of 10 CFR, Part 212, Subpart D. The 
exception request, if granted, would permit 
Carr to seU a portion of the crude oil pro¬ 
duced from the Stratmann Lease at upper 
tier ceiling prices. On March 17, 1978, the 
DOE issued a Proposed Decision and Order 
which determined that the request be grant¬ 
ed in part. 

City of Long Beach, Calif., Long Beach, 
Calif., DXE-0859, crude oil 

The city of Long Beach, Calif., filed an 
Application for Exception from the provi¬ 
sions of 10 CFR, Part 212, Subpart D. The 
exception request, if granted, would permit 
Long Beach to continue to sell certain quan¬ 


tities of the crude oil produced from Fault 
Block Unit 3 of the Wilmington Field, locat¬ 
ed in Long Beach. Calif., at upper tier 
prices. On March 17, 1978, the Department 
of Energy issued a Proposed Decision and 
Order which determined that the exception 
request be granted. 

Great Southern Oil Gas Co., Inc., La¬ 
fayette, La., DXE-0523, crude oil 
Great Southern Oil 8s Gas Co., Inc., filed 
an Application for Exception from the pro¬ 
visions of 10 CFR 212.73. The exception re¬ 
quest. if granted, would permit the firm to 
sell the crude oil which it produces from the 
Catille RA SUA Breaux No. 1 well, located 
in St. Martin Parish. La. at upper tier ceil¬ 
ing prices. On March 16, 1978, the DOE 
Issued a Proposed Decision and Order in 
which It determined that the exception re¬ 
quest be granted in part. 

Joseph O’Neill, Jr., Oil Properties, Scurry 
County, Tex., DEE-0449, crude oil 
Joseph O’Neill, Jr., Oil Properties filed an 
Application for Exception from the provi¬ 
sions of 10 CFR, Part 212, Subpart D. The 
exception request, if granted, would permit 
O'Neill to sell a portion of the crude oil pro¬ 
duced from the Feldman & Pardo Lease at 
upper tier celling prices. On March 18, 1978, 
the DOE issued a Proposed Decision and 
Order which determined that the exception 
request be granted. 

Justiss-Mears Oil Co., Inc., Jena, La. DXE- 
0663, crude oil 

Justiss-Mears Oil Co., Inc., filed an Appli- 
cat lon f or Exception from the provisions of 
10 CFR, Part 212, Subpart D. The exception 
request, if granted, would permit Justiss to 
continue to sell certain quantities of the 
crude oil produced from the Saucier No. 1 
well, located in the Five Mile Bayou Field in 
Avoyelles Parish, La., at upper tier ceiling 
prices. On March 14, 1978. the Department 
of Energy issued a Proposed Decision and 
Order which determined that the exception 
request be granted. 

Marine Petroleum Co., Inc., Washington, 
D.C., FPI-0125, No. 2 fuel oil motor gaso¬ 
line 

Marine Petroleum Co., Inc., filed an Appli¬ 
cation for Exception from the provisions of 
10 CFR 213.35(c). The exception request, if 
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granted, would result In the Issuance of an 
Order authorizing the firm to import quan¬ 
tities of motor gasoline and No. 2 fuel oil 
during the current allocation period on a li¬ 
cense fee-exempt basis. On March 17, 1978, 
the DOE issued a Proposed Decision and 
Order which determined that the exception 
request be denied. 

Pacific Northern Oil Corp., Seattle, Wash., 
FPI-0124, residual fuel motor gasoline 

Pacific Northern Oil Corp. filed an Appli¬ 
cation for Exception from the provisions of 
10 CFR, Part 213. The exception request, if 
granted, would permit Pacific Northern Oil 
Corp. to import 740,000 barrels of residual 
fuel oil and 47,000 barrels of motor gasoline 
into PAD Districts II-V on a license fee- 
exempt basis during the current allocation 
period ending April 30, 1978. On March 13, 
1978, the DOE issued a Proposed Decision 
and Order which determined that the ex¬ 
ception request be granted in part. 

Phillips Petroleum Co., Bartlesville, Okla., 
DXE-0617crude oil 

Phillips Petroleum Co. filed an Applica¬ 
tion for Exception from the provisions of 10 
CFR, Part 212, Subpart D. The exception 
request, if granted, would permit Phillips to 


continue to sell certain quantities of the 
crude oil which it produces from the Foote 
Lease located in Oklahoma County, Okla., 
at upper tier ceiling prices. On March 14. 
1978, the DOE issued a Proposed Decision 
and Order which determined that the ex¬ 
ception request be granted in part. 

Quincy Oil, Inc., Quincy, Mass., DEE-0447, 
No. 6 fuel oil 

Quincy Oil. Inc., filed an Application for 
Exception from Department of Energy 
Ruling 1977-5 which, if granted, would re¬ 
lieve Quincy of its obligation to refund over¬ 
charges relating to the firm's sales of No. 8 
fuel oil during the period prior to June 1, 
1976. On March 17, 1977 the DOE issued a 
Proposed Decision and Order which deter¬ 
mined that the exception request be grant¬ 
ed in part. 

Tenneco Oil Co., Houston, Tex., DXE-0860, 
crude oil 

Tenneco Oil Co. filed an Applicatio n for 
Exception from the provisions of 10 CFR, 
Part 212, Subpart D. The exception request, 
if granted, would permit Tenneco to contin¬ 
ue to sell certain quantities of the crude oil 
produced from the South Coast Unit, locat¬ 
ed in St. Mary Parish. La., at upper tier ceil¬ 


ing prices. On March 16, 1978, the Depart¬ 
ment of Energy issued a Proposed Decision 
and Order which determined that the ex¬ 
ception request be granted. 

Texaco, Inc., Oak Brook, IIL, FEE-4836, 
motor gasoline 

Texaco. Inc., filed an Application for Ex¬ 
ception from the provisions of 10 CFR 211.9. 
The exception request, if granted, would 
terminate Texaco's base period supplier/ 
purchaser relationship with Carl Fyffe, a 
Texaco Jobber in the Lexington. Ky. area. 
On March 13, 1978, the DOE issued a Pro¬ 
posed Decision and Order which determined 
that the exception request be denied. 

Requests for Exception Received From 
Natural Gas Processors 

The Office of Administrative Review of 
the Department of Energy has Issued Pro¬ 
posed Decisions and Orders granting excep¬ 
tion relief from the provisions of 10 CFR 
212.165 to the natural gas processors listed 
below. The proposed exception relief per¬ 
mits the firms involved to Increase the 
prices of the production of the gas plants 
listed below to reflect certain nonproduct 
cost increases: 


Company 

Case No. 

Plant 


Location 

Amount of 
Price increase 
(per gallon) 

Allied Chemical Corp.. 

. DXE-0540_ 


Benedum. 


Upton, tcx..... 

$0.0384 
.0233 
.0274 
.1901 
.0179 
.0239 
.0473 
.0164 
.0226 
.0378 
.0117 
.0308 
.0142 
.0268 
.07051 
(’> 


DXE-0541.. 


Sligo... . 


Booster Parish. La..... 

Grayson. Tex... 


DXE-0542.. 


Walnut Bend........ 


Beacon Gasoline Co .......- 

Cabot Corp..... 

.. DXE-0556. 

.. DXE-0535. 

— 

Minden.. 

Beaver. 

.. 

Webster Parish. La... 

Beaver. Okla..... 


DXE-0536. 


Estes.. 


Ward. Tex. 

Coline Gasoline Corp....... 

.... DXE-0516. 


Rincon.. 


Ventura, Calif... 

Diamond Shamrock Corp ..„.-. 

. DXE-0641. 


McKee.. 


Moore. Tex. 

Enkay Corp.... 

.... DXE-0544. 


East Texas.. 


Panola. Tex.„.. 

Grayson, Tex.. 

H. W. Bass 8c Son s. Inc..... 

.„. DXE-0543... 


Walnut Bend. 


Kerr-McGee Corp....-... . . . .«... 

. .... DXE-0547. 


Beaver.. 


Beaver, Okla. 


DXE-0548. 


Beaver Creek.. 


Fremont. Wyo. . 


DXE-0549.. 


Maysville... 


Garvin. Okla... 


DXE-0550.. 


Pam pa,.............. 


Gray, Tex.. 

Mustang Fuel Corp ... 

.. DXE-0526.. 


Calumet. 


Canadian. Okla.. 

Kern County. Calif. 

Standard Oil Co. of California.. 

.„ DEE-0463.. 


IC.„ ... 



DEE-0471. 


Person. 


Karnes County Tex. 

.0088 

.0268 

.0076 


DEE-0474. 


S E. Marietta.. 


Love County, Okla.„ 


DEE-0476. 


Torrance.. 


Los Angeles County. Calif.... 






1 Denied. 








CFR Doc. 78-8380 Filed 3-30-78; 8:45 ami 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory Commission 
[Docket Nos. G-6083, et al.l 

MESA PETROLEUM CO., ET AL 

Applications for Certificates, Abandonment of 
Service and Petitions to Amend Certificates 1 

March 24, 1978. 

Take notice that each of the Appli- 

‘This notice does not provide for consoli¬ 
dation for hearing of the several matters 
covered herein. 


cants listed herein has filed an appli¬ 
cation or petition pursuant to section 
7 of the Natural Gas Act for authori¬ 
zation to sell natural gas in interstate 
commerce or to abandon service as de¬ 
scribed herein, all as more fully de¬ 
scribed in the respective applications 
and amendments which are on file 
with the Commission and open to 
public inspection. 

Any person desiring to be heard or 
to make any protest with reference to 
said applications should on or before 
April 20. 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, petitions to 


intervene or protests in accordance 
with the requirements of the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Persons wishing to 
become parties to a proceeding or to 
participate as a party in any hearing 
therein must file petitions to intervene 
in accordance with the Commission's 
rules. 

Take further notice that, pursuant 
to the authority contained in and sub- 
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ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure a hear¬ 
ing will be held without further notice 
before the Commission on all applica¬ 
tions in which no petition to intervene 
is filed within the time required 


NOTICES 

herein if the Commission on its own 
review of the matter believes that a 
grant of the certificates or the au¬ 
thorization for the proposed abandon¬ 
ment is required by the public conve¬ 
nience and necessity. Where a petition 
for leave to intervene is timely filed, or 
where the Commission on its own 
motion believes that a formal hearing 


13611 

is required, further notice of such 
hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicants to 
appear or to be represented at the 
hearing. 

Kenneth F. Plumb, 
Secretary. 


Docket No. and date filed 


Applicant 


Purchaser and location 


Price per 1,000 ft* Pressure base 


0-6083. et al.. D. Mar. 13. 
1978. 

G-7217. C. Mar. 13. 1978.... 
0-7535. C. Mar. 13. 1978.... 


Mesa Petroleum Co.. P.O. Box 2009. Ama¬ 
rillo. Tex. 79105. 

Chevron U.S.A. Inc.. P.O. Box 599. Denver. 
Colo. 80201. 

Amoco Production Co.. P.O. Box 3092. 
Houston. Tex. 77001. 


CI61-1147. D. Mar. 10, 1978... Sun. Oil Co., P.O. Box 20. Dallas. Tex. 
75221. 

CI64-156, C. Mar. 14. 1978. Marathon Oil Co. (operator). 539 South 

Main St.. Findley. Ohio 45840. 

CI66-897, D. Mar. 17, 1978. Shell Oil Co.. Two Shell Plaza, P.O. Box 

2099. Houston. Tex. 77001. 

CI73-667, C. Mar. 13.1978. Amoco Production Co.... 

CI76-654. C. Mar. 14, 1978. MRT Exploration Co.. 9900 Clayton Rd.. 

St. Louis. Mo. 63124. 

CI78-533, A. Mar. 9. 1978. CNG Producing Co. 445 West Main St.. 

Clarksburg. W. Va. 26301. 

CI78-539, A. Mar. 9. 1978..— Sun OU Co.-.-- 

CI78-540. A. Mar. 10. 1978. Pioneer Production Corp. (operator), P.O. 

Box 2542. Amarillo. Tex. 79189. 

Forest Oil Corp.. 1500 Colorado National 
Bldg., 950 17th St.. Denver. Colo. 80202. 


CI78-541 (0-2954), B. Mar. 
10. 1978. 


CI78-542 (G-18758), B. Mar. 
10. 1978. 

CI78-543 (CI65-884). B. Mar. 
10, 1978. 

CI78-544 (CI65-883). B. Mar. 
10. 1978. 

CI78-545 (CI66-1159), B. 

Mar. 10. 1978. 

CI78-546 (CI69-981), B. Mar. 
10. 1978. 

CI78-547 (CI72-70), B. Mar. 
10. 1978. 

CI62-1152. D. Mar. 13, 1978.„ 

CI78-649, A, Mar. 13. 1978. 

CI78-550, F. Mar. 13. 1978. 

CI78-551. A. Mar. 13. 1978. 


CI78-552 (Cl60-555). B. Mar. 
13. 1978. 

CI78-553. B. Mar. 13. 1978. 


Forest Oil Corp.. 

.do- 

.do. 


..do... 


..do....._ 


.do... 


CI78-554, A. Mar. 13. 1978.... 


CI78-555 (0-18938), F. Mar. 
10. 1978. 


Terra Resources. Inc., P.O. Box 2329, 
Tulsa, Okla. 74101. 

Shell Oil Co.. Two Shell Plaza. P.O. Box 
2099, Houston. Tex. 77001. 

Transco Exploration Co., (successor to the 
Preston Oil Co. and Forest Oil Corp.), 
P.O. Box 1396. Houston. Tex. 77001. 

Helmerich St Payne. Inc., 1579 East 21st 
St.. Tulsa, Okla. 74114. 

Amoco Production Co., P.O. Box 3092. 
Houston, Tex. 77001. 

Mesa Petroleum Co., P.O. Box 2009. Ama¬ 
rillo. Tex. 79105. 


Amoco Production Co.. P.O. Box 50879. 
New Orleans. La. 70150. 

Gulf Oil Corp. (successor to George H. 
Coates). P.O. Box 2100, Houston. Tex. 
77001. 


El Paso Natural Gas Co.. Blanco South. 
Pictured Cliffs field. San Juan County, 
N. Mex. 

El Paso Natural Oas Co., the Fowler field. 
Lea County. N. Mex. 

El Paso Natural Oas Co.. Langlie-Mattlx, 
Jalmont. Yates, and other fields. Lea 
County. N. Mex. 

Michigan Wisconsin Pipe Line Co., Wood¬ 
ward area, various counties. Okla. 

Colorado Interstate Gas Co.. Wamsutter 
unit area, Sweetwater County. Wyo. 

El Paso Natural Oas Co.. JM field. Crock¬ 
ett, Terrell, and Val Verde counties. Tex. 

El Paso Natural Gas Co.. Fowler upper 
Yeso field. Lea County. N. Mex. 

Mississippi River Transmission Corp., E. T. 
Davis No. 1 unit. Mills Ranch (Hunton) 
field, Wheeler County. Tex. 

Consolidated Gas Supply Corp., A plat¬ 
form block 246. ship shoal area, south 
addition, offshore. La. 

Trunkline Gas Co., blocks A-369 and A- 
370, East High Island, offshore. Tex. 

Northern Natural Gas Co.. Dixel gas unit 
No. 1. Gomez field. Pecos County. Tex. 

Tennessee Gas Transmission Co.. Kleberg- 
Driscoll unit, Brayton field. Nueces 
County. Tex. 

South Texas Natural Gas Gathering Co., 
Santa Rita field. Hidalgo County. Tex. 

Texas Eastern Transmission Corp., Dallas 
Husky field. Goliad County. Tex. 

.do........... 

Tennessee Oas Transmission Co., North 
Weslaco field. Hidalgo County, Tex. 

Tennessee Gas Pipeline Co., block 174, 
west Cameron area. Offshore. La. 

Transwestem Pipeline Co., Haystack field, 
Chaves County. N. Mex. 

Florida Gas Transmission Co.. Jones Creek 
field, Wharton County. Tex. 

EH Paso Natural Gas Co., Elk City field, 
Beckham County. Okla. 

Columbia Gas Transmission Corp., a por¬ 
tion of Vermilion block 181, Offshore. La. 


Michigan Wisconsin Pipe Line Co., west 
Cheyenne field, Roger Mills County. 

Okla. 

Valley Gas Transmission. Inc.. South Oak- Leases expired, 
ville field. Live Oak County. Tex. 

PGP Gas Products. Inc., Prank Simmons Depleted, 
well No. 1 and the Frank Simmons B well 
No. 1, In the Clearfork. Fussclman, Mon¬ 
toya, and Wolfcamp formations, Abell 
field. Pecos County. Tex. 

Tennessee Gas Pipeline Co., certain acre¬ 
age in the Lake Washington field, Pla¬ 
quemines Parish. La.. 

South Texas Natural Gas Gathering Co., 
certain acreage in the Els tag gs field. Hi¬ 
dalgo County. Tex. 


Ceased production, plugged and abandoned. 


(') 

14.65 

(*) 

14.65 


Nonproductive and leases released. 

(•) 15.025 

Nonproductive and lease No. WT-5503, 
except for 28 acres, surrendered on Jan. 
18. 1970. 


<•) 

14.65 

(•) 

14.65 

<*> 

14.73 

<«> 

14.65 

(') 

14.65 


Depleted, leases expired, plugged and aban¬ 
doned. 

Do. 

Do. 

Do. 

Do. 

Do. 


Do. 


(*) 

< l > 

<‘) 

(») 


14.65 

15.025 

14.73 


CI78-556 (G-10686), E. Mar. 
6. 1978. 


Cotfcon Petroleum Corp. (successor In in- El Paso Natural Gas Co., certain acreage in 
terest to Manning Oas & Oil Co. and Rio Arriba County. N. Mex. 

Northwest Production Corp.), 4200 One 
Williams Center. Tulsa, Okla 74103. 

CI78-557 (CI78-154), B. Mar. Monsanto Co.. 1300 Post Oak Tower, 5051 Chevron U.S.A. Inc., Hico Knowles field, 
13.1978. Westheimer. Houston. Tex. 77056. Lincoln Parish. La. 


(*) 

(‘K*) 

<*> 

<*•> . 


15.025 

14.65 

14.65 
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NOTICES 


Docket No. and date filed 

Applicant 

Purchaser and location 

Price per 1,000 ft* 

Pressure base 

CI78-558. F. Jan. 13.1978_ 

, A G. Hill, et ai.. (successor in interest to 
Atlantic Richfield Co. and Texas Ameri¬ 
can Oil Corp.), First National Bank 
Bldg.. Dallas. Tex. 75202. 

Natural Gas Pipeline Co. of America, 
ROC. No. 1 well. Caprito field. Ward 
County. Tex. 

CX") 

14.65 


1 Applicant Is willing to accept the applicable national rate pursuant to opinion No. 770, as amended. 

* Applicant is filing under casinghead gas contract dated Mar. 26, 1951, amended by amendment dated Peb. 2, 1978. 

* Applicant is filing under casinghead gas contract dated Feb. 21. 1973, amended by amendment dated Jan. 19, 1978. 

4 Applicant is filing under gas purchase contract dated Feb. 10. 1978. 

•The E. W. Drapela No. 1 well ceased producing in 1976. the lease expired of its own terms and the well sold for salvage effective December 1. 1976. Conse¬ 
quently, of a total of 18 leases originally dedicated to the gas purchase contract., only five leases comprising the Zimmerman-Nohavitza gas unit No. 1 remain in 
effect. Therefore, producer is seeking to cancel from its GRS No. 16 all Jones Creek leases with the exception of the five seller’s lease Nos. L-99, L-100. L-121. L- 
123, and L-124. 

•By assignment of June 22, 1976. both Preston and Forest conveyed to C Sc K Offshore the subject federal lease OCS-G-1127 and said assignment to C Sc K 
Offshore was effective as of Dec. 12. 1976. Thereafter, by formal assignment of June 20. 1977. TXC acquired its 25 percent gross working interest from C Sc K Off¬ 
shore. Said assignment is effective as of Dec. 31. 1975 and applicant requests that the Commission issue a certificate of public convenience and necessity authoriz¬ 
ing TXC. effective Dec. 31.1975. to continue a part of the service previously rendered by Preston and Forest to Columbia from Vermilion block 161. 

1 Applicant is filing under gas purchase contract dated Jan. 5.1977. 

•Pursuant to a farm-in agreement from Mokeen Oil Co., et ai., dated Sept. 22. 1976 and an oil and gas lease dated Aug. 1. 1976 from the estate of George H. 
Coates and Elizabeth H. Coates Maddux, applicant acquired Interest in certain acreage covered by the above mentioned contract dated June 1, 1959. as amended, 
heretofore authorized in docket No. 0-18938 under George Coates, et al. 

•On May 4. 1977, Manning conveyed its interests in the properties described, to include all working interest in the then producing properties, to applicant. 
Manning and applicant executed transfer orders covering the producing properties, which orders were effective July 1, 1977. On July 15. Aug. 31. Oct. 31 and Nov. 
15.1977, Northwest conveyed to applicant ail working Interest in the remaining properties subject to this application. 

16 Hico Knowles plant reached Its economic limit and has ceased operations. Agreements under which this gas was processed have expired. Chevron’s plant con¬ 
nection was severed on July 1. 1977. 

“Gifford Sc Mitchell secured farmout agreements from Atlantic Richfield Co. and Texas American Oil Corp. for the drilling of the subject well. Gifford and 
Mitchell assigned an interest to A. G. Hill, et al.. per instrument dated February 5.1975. 

Filing code: 

A—Initial service. C—Amendment to add acreage. 

B—Abandonment. D—Amendment to delete acreage. 


E—Succession. 

F—Partial succession. 


[ 6740 - 02 ] 

[Docket Nos. G-11122. et al.] 

SUN OIL COMPANY, ET AL 

Applications for Certificates, Abandonment of 
Service and Petitions to Amend Certificates 1 

March 22, 1978. 

Take notice that each of the Appli¬ 
cants listed herein has filed an appli¬ 
cation or petition pursuant to Section 
7 of the Natural Gas Act for authori¬ 
zation to sell natural gas in interstate 
commerce or to abandon service as de¬ 
scribed herein, all as more fully de¬ 
scribed in the respective applications 
and amendments which are on file 
with the Commission and open to 
public inspection. 


*This notice does not provide for consoli¬ 
dation for hearing of the several matters 
covered herein. 


IFR Doc. 78-8331 Filed 3-30-78; 8:45 ami 

Any person desiring to be heard or 
to make any protest with reference to 
said applications should on or before 
April 14, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, petitions to 
intervene or protests in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Persons wishing to 
become parties to a proceeding or to 
participate as a party in any hearing 
therein must file petitions to intervene 
in accordance with the Commission’s 
Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the*jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by Sections 7 and 15 of the 


Natural Gas Act and the Commission’s 
Rules of Practice and Procedure a 
hearing will be held without further 
notice before the Commission on all 
applications in which no petition to in¬ 
tervene is filed within the time re¬ 
quired herein if the Commission on its 
own review of the matter believes that 
a grant of the certificates or the au¬ 
thorization fbr the proposed abandon¬ 
ment is required by the public conve¬ 
nience and necessity. Where a petition 
for leave to intervene is timely filed, or 
where the Commission on its own 
motion believes that a formal hearing 
is required, further notice of such 
hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicants to 
appear or to be represented at the 
hearing. 

Kenneth F. Plumb, 

Secretary. 


Docket No. and date filed 


Applicant 


Purchaser and location 


Price per 1,000 ft* Pressure base 


G-11122. D. Mar. 2. 1978.. Sun Oil Co.. P.O. Box 20. Dallas. Tex. 

75221. 


G-12106. C. Mar. 6.1978_ 

CI67-1005, F. Feb. 17. 1978.... 


Amoco Production Co.. Security Life Bldg.. 

Denver, Colo. 80202. 

Sun Oil Co---..-— 


C173-4, C. Mar. 2. 1978........... Energy Reserves Oroup. Inc.. P.O. Box 

1201. Wichita. Kans. 67201. 

CI74-528. C. Feb. 24. 1978™ Exxon Corp.. P.O. Box 2180, Houston. Tex 
77001. 


CI75-729, C. Mar. 2,1978.™ Union Texas Petroleum, a division of 
Allied Chemical Corp.. P.O. Box 2120, 
Houston. Tex. 77001. 

CI77-133, C. Mar. 3.1978.. CIG Exploration. Inc.. 5 Greenway Plaza 

East. Houston. Tex. 77046. 

CI77-465, D. Feb. 28.1978 ™ Beico Development Corp., c/o Belco Petro¬ 
leum Corp.. 1 Dag Hammarskhjold Plaza, 
New York. N.Y. 10017. 


Colorado Interstate Gas Co.. Leroy Long 
unit, wells 1 and 2. Laveme field. Harper 
County. Okla. 

Panhandle Eastern Pipe Line Co., certain 
acreage located In Morton County. Kans. 

Cities Service Gas Co„ the Mitchell heirs 
lease. Grant County. Okla 

El Paso Natural Gas Co., certain acreage 
located in Apache County. Ariz. 

El Paso Natural Gas Co.. J. B. Tubb wells 
Nos. 139. 144. and 149. Sand Hills field. 
Crane County. Tex. 

El Paso Natural Gas Co., South Carlsbad 
and Russell fields. Eddy County. N. Mex. 

Colorado Interstate Gas Co., certain acre¬ 
age from the Lott area, Wheeler County, 
Tex. 

Colorado Interstate Gas Co., certain acre¬ 
age from the Natural Buttes unit area. 
Uintah County. Utah. 


(')- 



<•> 

14.65 

(•) . 


<*) 

14.73 

<*> 

14.73 

(*> 

14.65 

<•) 

14.65 

< 4 > - 
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Docket No. and date filed 
CI77-685. C. Mar. 10. 1978 

CI78-471. A. Feb. 27. 1978...... 

CI78-472, A. Feb. 27. 1978...... 

CI78-473, A. Feb. 27. 1978. 

CI78-474, A. Feb. 27, 1978. 

\ 

CI78-475. A. Feb. 27. 1978. 

CI78-477, A. Feb. 27. 1978. 

CI78-478, A. Feb. 27. 1978. 

CI78-479, A. Feb. 27. 1978. 

Cl78-480, A, Feb. 27. 1978. 

C178-481, A. Feb. 27. 1978— 

078-482. A. Feb. 27. 1978. 

078-483. A. Feb. 27. 1978. 

078-484, A. Feb. 27. 1978. 

078-485. A. Feb. 27. 1978. 

078-486. A. Feb. 27. 1978...... 

078-487. A. Feb. 27. 1978™ 

078-490 (070-516). B. Feb. 
27. 1978. 

078-491. A. Feb. 27, 1978. 

078-492, A. Feb. 27.1978. 

078-493, A. Feb. 27,1978...... 

078-494 (G-4951), B. Feb. 
27. 1978. 

078-504. A. Feb. 27. 1978. 

078-505, A. Mar. 1,1978.— 


078-507 (064-1462), B. 

Mar. 2. 1978. 

078-508, A. Mar. 2. 1978. 

078-509. B. Mar. 3.1978.. 

078-510. A. Mar. 3.1978- 

078-512, A. Mar. 6. 1978. 

078-513, A. Mar. 6. 1978.- 

078-514, A. Mar. 6. 1978.— 

078-515. A. Mar. 6. 1978... 


Applicant 


Purchaser and location 


Price per 1,000 ft* Pressure base 


Pennzoll Co.. P.O. Box 2967, Houston. Tex. 
77001. 

Texaco Inc., P.O. Box 60252. New Orleans. 
La. 70160. 

Texaco Inc—„_—--—....- 


Texaco Inc.. P.O. Box 2100, Denver. Colo. 
80201. 

Texaco Inc........ 


Texaco Inc., P.O. Box 2420, Tulas, Okla. 
74102. 

Texaco Inc., P.O. Box 430. Bellaire. Tex. 
77401. 

Texaco Inc.. P.O. Box 3109, Midland. Tex. 
79702. 

Texaco Inc...... 


.do.„. 


.do. 


.do-........ 


..do. 


...do. 


.do. 


......do.«... 


Texaco Inc.. P.O. Box 3109, Midland. Tex. 
79702. 

Lear Petroleum Corp., 950 1 Energy Sq., 
4925 Greenville Ave., Dallas. Tex. 75206. 
Cities Service Co., P.O. Box 300. Tulsa, 
Okla. 74102. 

Placid Oil Co.. 1600 First National Bank 
Bldg., Dallas. Tex. 75202. 

Getty Oil Co., P.O. Box 1404, Houston. 
Tex. 77001. 

Sun Oil Co., P.O. Box 20. Dallas, Tex. 
75221. 

Atlantic Richfield Co.. P.O. Box 2819. 
Dallas. Tex. 75221. 

Pioneer Production Corp., P.O. Box 2542, 
Amarillo. Tex. 79189. 

Sun Oil Co....—.. 


...«.do. 


Gary Lamb, Box 6, Burnt House, W. Va. 
26336. 

Florida Gas Exploration Co., P.O. Box 44. 
Winter Park. Fla. 32790. 

Amoco Production Co.. P.O. Box 50879. 
New Orleans. La. 70150. 


Amoco Production Co.. 


....do. 


...do... 


Montana Dakota Utilities Co.. Second 
Creek and North Fork fields. Richland 
County. Mont. 

Transcontinental Gas Pipe Line Corp.. 
Garden Island Bay field, onshore. Pla¬ 
quemines Parish. La. 

Columbia Gas Transmission Corp., Vermil¬ 
ion Bay, West Gucydan. and Parcperdue 
fields, onshore. Vermilion, Iberia, and St. 
Mary Parishes. La. 

Colorado Interstate Gas Co.. Table Rock 
unit. Sweetwater County. Wyo. 

Colorado Interstate Gas Co.. Table Rock . 
Southwest field. Higgins unit. 
Sweetwater County. Wyo. 

Transcontinental Gas Pipe Line Corp., 
Mayfield west field. Beckham County. 
Okla. 

United Gas Pipe Line Co.. Sugar Creek 
field. Tyler County. Tex.. 

El Paso Natural Gas Co., Deadw-ood field. 
Glasscock County, Tex. 

El Paso Natural Gas Co.. Bryant G. Head- 
lee North, and Parks fields, Midland and 
Ector Counties. Tex.. 

Transcontinental Gas Pipe Line Corp.. 
Gomez (Wolfcamp) field, Pecos County. 
Tex- 

Transcontinental Gas Pipe Line Corp.. 
Gem Hemphill field, Hemphill County. 
Tex. 

Transcontinental Gas Pipe Line Corp., Da¬ 
vidson Ranch Penn (7,890 ft.) field. 
Crockett County. Tex. 

El Paso Natural Gas Co., block 12 (Yates) 
field. Andrews County. Tex. 

El Paso Natural Gas Co.. South Salt Lake 
and Burton Flat fields, Lea and Eddy 
Counties, N. Mex.. 

El Paso Natural Gas Co., White City field. 
Eddy County. N. Mex. 

West Texas Gathering Co.. Emperor and 
South Kermit fields. Winkler County, 
Tex. 

El Paso Natural Gas Co.. Sunoco Snyder 
gasoline plant. Scurry County. Tex. 

Panhandle Eastern Pipe Line Co.. Hodges 
No. 1 well. Beaver County. Okla. 

Panhandle Eastern Pipe Line Co.. Chris¬ 
tensen ‘*C*‘ No. 1 well. NW/4. sec. 33. 
T46N. R76W, Campbell County. Wyo. 

Transcontinental Gas Pipe Line Corp., cer¬ 
tain acreage located in the Oakvale field. 
Jefferson Davis County. Miss. 

United Gas Pipe Line Co., certain acreage 
In South Red Fish Bay area. Nueces 
County, Tex. 

United Gas Pipe Line Co., Slick-Wilcox 
field. Goliad and Dewitt Counties. Tex. 

Southern Natural Gas Co., Breton Sound 
block 53 area, offshore, Louisiana. 

Northern Natural Gas Co.. Jarvis No. 1. 
Canadian. Upper Morrow field. Hemphill 
County. Tex. 

CRA. Inc.. Numa Red Fork Sand unit. 
Grant County. Okla. 

Michigan Wisconsin Pipe Line Co.. Robert¬ 
son •'A'* lease, located In sec. 27, T26N, 
R26W. Laveme field. Harper County, 
Okla. 

Consolidated Gas Supply Corp., Murphy 
District. Ritchie County. W. Va. 

Texas Eastern Transmission Corp., block 
118 field. East Cameron area, offshore. 
Louisiana. 

Florida Gas Transmission Co., certain acre¬ 
age in the High Island area. South Addi¬ 
tion. blocks A-531, A-536 and A-537, off¬ 
shore, Texas.. 

Florida Gas Transmission Co., certain 
acreage in the High Island area. East Ad¬ 
dition. South Extension, block A-341, 
offshore. Texas.. 

Florida Gas Transmission Co., certain acre¬ 
age in High Island area. East Addition, 
South Extension, block A-309. offshore, 
Texas. 

Florida Gas Transmission Co., High Island, 
block A-469, offshore. Texas. 


(») 

14.73 

(*> 

15.025 

(•) 

15.025 

<*> 

15.025 

{•) 

15.025 

<*> 

14.65 

(*> 

14.65 

<*> 

14.65 

<*> 

14.65 

<•> 

14.65 

<•> 

14.65 

c*> 

14.65 

<■> 

14.65 

(*> 

(*) 

14.65 

14.65 

(*) 

14.65 

<•> 

14.65 

Plugged and abandoned. 

15.025 

<») 

15.025 

<*) 

15.025 

<•> 

14.65 

Leases expired and released back to lease 
owner, plugged and abandoned. 

(*) 15.025 

<*> 

14.65 

#•) . 


C’> 

14.65 

(•) 


t** •) 

15.025 

(U>) 

14.65 

, <»> 

15.025 


14.65 

<") 

15.025 
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Docket No. and date filed 


Applicant 


Purchaser and location 


Price per 1.000 ft * 


Pressure base 

(10) 

15.025 

(•) 

15.025 

<*> 

15.025 

4t 

(«) 

14.73 

(*) 

14.73 

< f > 

14.73 

(*> 

15.025 

red. 

<*> 

14.65 

<"> 

14.73 


14.65 

< u > 

14.65 

(» 4 ) 

14.65 

<”> 

14.73 


CI78-516. A. Mar. 6. 1978. 

0 

CI78-517. A. Mar. 6. 1978. — 
CI78-518. A. Mar. 6. 1978..... 


CI78-619. A. Mar. 0. 1978..... 
CI78-520, A. Mar. 6. 1978.... 
CI78-521. A. Mar. 6. 1978.... 


CI78-522 (CI80-822). B. Mar. 
6. 1978. 

CI78-523. A. Mar. 6. 1978- 

CI78-524 (CI70-543). B. Mar. 
6. 1978. 


CI78-525. A. Mar. 0. 1978. 

078-528. A. Mar. 8. 1978- 

078-527. A. Mar. 8. 1978- 

078-528. A. Mar. 8. 1978- 

078-529. A, Mar 8. 1978.- 

078-530. A. Mar. 7. 1978..— 


078-531 (0-2803), B. Mar. 
8. 1978. 

078-532, A. Mar. 8. 1978— 


078-534 (G-13348), B. Mar. 
7. 1978. 

078-535. A. Mar. 9. 1978.— 


do _ _ _ Florida Qas Transmission Co.. Eugene 

Island, blocks 301 and 322. offshore. Lou¬ 
isiana. 

Canadian Superior Oil (US.) Ltd.. P.O. Michigan Wisconsin Pipe Line Co. South 
Box 1521 . Houston, Tex. 77001. Marsh Island area, blocks 243 and 244. 

offshore. Louisiana. 

Florida Gas Exploration Co.. P.O. Box 44. Florida Gas Transmission Co., block 75 
Winter Park. Fla. 32790. (block 70 field) Grand Isle area, offshore. 

Louisiana. 

Gulf Oil Corp.. P.O. Box 2100. Houston. El Paso Natural Gas Co., certain wells lo- 
Tex 77001 cated in Lea and Eddy Counties. N. Mex. 

Southland Royalty Co.. 1000 Fort Worth El Paso Natural Gas Co., certain acreage in 
Club Tower. Fort Worth. Tex. 70102. Eddy County. N. Mex. 

Helmertch 0c Payne. Inc.. 1579 East 21st El Paso Natural Gas Co.. Northwest 
St Tulsa. Okla. 74114. Rcydon field, Roger Mills County. Okla 

Anndarko Production Co.. P.O. Box 1330. Panhandle Eastern Pipe Line Co.. Texas 
Houston. Tex. 77001. County Okla. 

Texaco Inc. (operator), et al.. P.O. Box Montana Dakota Utilities Co.. Charlson 
2100. Denver. Colo. 80201. field. McKenzie County. N. Dak. 

Ocean Production Co.. P.O. Box 01780. Transcontinental Gas Pipe Line Corp.. 
New Orleans. La. 70161. block 172. Eugene Island area, offshore 

Louisiana. 

Amoco Production Co.. Security Life Bldg.. Northern Natural Gas Co.. Northeast Ca- 
Denver. Colo. 80202. tesby field. Ellis County. Okla. 

Exxon Corp.. P.O. Box 2180. Houston, Tex. Natural Gas Pipeline Co. of America. East 
77001 . Holly Beach field. Cameron Parish, La, 

Continental Oil Co.. P.O. Box 2197, Hous- El Paso Natural Gas Co.. San Juan field, 
ton. Tex. 77001. San Juan 28-7, Chacra unit. Rio Arriba 

County. N. Mex. 

Continental Oil Co......El Paso Natural Gas Co.. San Juan field, 

San Juan 28-7, Dakota unit. Rio Arriba 
County. N. Mex. 

Arkla Exploration Co.. P.O. Box 21734. Arkansas Louisiana Gas Co.. Midway area. 
Shreveport. La. 71151. Roger Mills County, Oklahoma and 

Hemphill Counties, Tex. 

Coastal States Oas Producing Co. (opera* Tennessee Gas Pipeline Co.. E. R. Henry 
tor), et al.. 5 Greenway Plaza East. Hous- No. 1 well. East Calcasieu Pass field. Ca- 
ton. Tex. 77046. meron Parish. La. 

Aulral Oil Co.. Inc., agent for Oil P&rttci- Columbia Gas Transmission Corp., certain 
pat ions Inc., 2700 Exxon Bldg.. Houston, acreage In the Florence field. Vermilion 
Tex. 77002. Parish. La. 

Texaco Inc.. P.O. Box 00252. New Orleans. Natural Gas Pipeline Co. of America, West 
La. 70160. Cameron area, block 437. offshore. Lou¬ 

isiana 

Monsanto Co., 1300 Post Oak Tower. 5051 Arkansas Louisiana Gas Co., Colquitt field. 
Weslhetmer. Houston. Tex. 77050. Claiborne Parish. La. 

Texas Pacific Oil Co.. Inc.. 1700 1 Main El Paso Natural Gas Co.. Walden No. 4 


Uneconomical. 


Depleted, and lease expired. 


Depleted, leases released, plugged, and 
abandoned. 


(«) 


14.73 


Depleted, leases expired and released, 
plugged and abandoned. 

<«> 


CI78-530. A. Mar. 9. 1978.. 

CI78-537, A. Mar. 9. 1978. 


Place. Dallas. Tex. 75250. 

Shell Oil Co.. 2 Shell Plaza. P.O. Box 2099, 
Houston. Tex. 77001. 


CI78-538 (CI87-308), B. Mar. 
9. 1978. 

0178-322, C. Mar. 7. 1978. 


well, Drinkard Gas field. Lea County, N. 

jkf 

Montana-Dakota Utilities Co.. Stateline 
Plant area. Richland County. Mont., and 
McKenzie County. N. Dak. 

Gulf OU Corp. (successor in interest to Cities Service Oas Co.. Southwest Wakita 
Viersen & Cochran). P.O. Box 2100. fteld. Grant County, Okla, 

Houston. Tex. 77001. , . 

Energy Reserves Group. Inc.. P.O. Box Natural Gas Pipeline Co. of America. 
1201. 217 North Water St.. Wichita. North Fort Supply field. Harper County. 
Kans. 67201. Okla. 

Union Texas Petroleum, division of Allied El Paso Natural Oas Co.. Britt B-2 well. 
Chemical Corp.. P.O. Box 2120. Houston. Monument field. Lea County. N. Mex. 
Tex. 77001. 


(■) 

('») 


14.65 

15.025 

14.65 


Lease terminated, plugged, and abandoned. 

<*> 14.05 


1 Leases S-17807. S-17807 A-J, S-17900. 8-17900 A and S-17979 were released unto the lessor on Nov. 30. 1974 and the Leroy Long unit, wells Nos. 1 and 2 were 

plugged and abandoned. _ . . __ „„„ 

1 Applicant Is willing to accept the applicable national rate pursuant to Opinion No. 770. as amended. _„ _ _ t 

* Effective Sept 1 1977. Sun Oil Co. acquired the Mitchell heirs lease, well No. 1 located in SE/4 of sec. 3-T2 7N-7W. Grant County. Okla.. from Curtis McOee. 

4 Deletion of that certain acreage is required In order to reflect accurately the acreage which Is potentially subject to Belco s contract with CIO. 

»Applicant is filing under contract dated Nov. 16.1977. ^ lt . 4 .. .... - #K<1 . 

«gales ceased In June 1975. due to CRA's decision to abandon approximately four (4) miles of their sales line serving the unit due to the poor condition of that 

line and reduced gas production from the unit due to waterflood response. 

1 Applicant is filing under gas purchase contract, dated Nov. 16, 1977. _ . . .. _^ wi 

•A new gas pipeline Is required to produce either gas or oil from these wells. It Is much more economical to run approximately 600 ft to Cabot, than approxi* 

mftt * Applicant requests thaut certificate of public convenience and necessity be made effective, from July 14, 1977, the effective date of the Commission s order 
No. 568. 

,c Applicant is filing under gas purchase contract, dated Mar. 3, 1978. _ ... , , „ 

it Applicant agrees to accept a permanent certificate of public convenience and necessity conditioned in accordance with the Commission s opinion No. 749. 

»» Applicant Is filing under gas purchase and sales agreement dated Feb. 10. 1978. 
l * Applicant is filing under gas purchase and sales agreement dated Feb. 21, 1978. 

14 Applicant is filing under gas sales contract, dated Oct. 4. 1977. 

“Applicant Is filing under gas sales contract, dated Mar. 1. 1978. 

•‘Applicant is filing under gas purchase agreement, dated Feb. 20. 1978. _ ., _ _ . 

“Applicant requests to continue In part the sale of gas to Cities Service Gas Co. from the Southwest Wakita field. Grant County, Okla., pursuant to a contract 

dated Mar. 29. 1960, as amended, which was heretofore authorized to Viersen A Cochran in Docket No. CS71-55. 


Piling code: 

A—Initial service. 
B—Abandonment. 


C—Amendment to add acreage. E—Succession. 

D—Amendment to delete acreage. P—Partial succession. 


[FR Doc. 78-8332 Piled 3-30-78; 8.45 am] 
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[ 6740 - 02 ] 

Federal Energy Regulatory Commission 

[Docket No. AR64-2, et aU 

SOUTH TEXAS NATURAL GAS GATHERING 
CO., ET AL 

Filing of Pipeline Refund Reports and Refund 
Plans 

March 24, 1978. 

Take notice that the pipelines listed 
in the Appendix hereto have submit¬ 
ted to the Commission for filing pro¬ 
posed refund reports or refund plans. 


The date of filing, docket number, and 
type of filing are also shown on the 
Appendix. 

Any person wishing to do so may 
submit comments in writing concern¬ 
ing the subject refund reports and 
plans. All such comments should be 
filed with or mailed to the Federal 
Energy Regulatory Commission. 825 
North Capitol Street NE„ Washing¬ 
ton, D.C. 20426, on or before April 11. 
1978. Copies of the respective filings 
are on file with the Commission and 
available for public inspection. 

Kenneth F. Plumb, 
Secretary . 


Date filed 

Docket No. 

Company 

Type of 
filing 

Aug. 15.1977_ 

Sept. 8. 1977__ 

Oct. 31. 1977. 

............. AR64-2, et al.. 

. RP72-157.... 

. RP72-154. 

. South Texas Natural Gas Gathering 
Co. 

, Consolidated Natural Gas Service Co. 

, Northwest Pipeline Corp. . 

Plan. 

Do. 

Do. 

Do. 

Do. 

Do. 

Report. 

Plan. 

Do. 

Report. 

Nov. 28. 1977_ 

..... AR61-2 and AR69-1. et 

Trunkline Gas Co.. 

Nov. 29. 1977__ 

Dec. 1. 1977. 

al. 

.«... AR61-2 and AR69-1. et 

aL 

..AR81-2 and AR69-1. et 

Columbia Gas Transmission Corp. 

Sea Robin Pipeline Co.... 

Alabama-Tennessee Natural Gas Co... 
United Gas Pipe Line Co..«. 

Dec. 8. 1977. 

al. 

. RP71-7 and RP75-80...... 

Dec. 19. 1977...«... 

........... AR64-2, et al. and 

Jan. 30.1978.. 

AR61-2 and AR69-1, 
et &1. 

___ AR64-2, et al....___ 

South Texas Natural Gas Gathering 
Co. 

Tennessee Natural Gas Lines. 

Dec. 23.1977.. 

- RP71-11. et al. 


[FR Doc. 78-8455 Filed 3-30-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. E-9578] 

TEXAS POWER AND LIGHT CO. 

Further Extension of Time 

March 24, 1978. 

On March 21, 1978, Tex-La Electric 
Cooperative, Inc., and Texas Power 
and Light Co. filed a motion to extend 
further the time for filing data re¬ 
quests by all parties and the date for a 
prehearing conference, set by the 
Commission's order issued October 31, 

1977, in the above referenced proceed¬ 
ing. Previous extensions of time for 
filing data requests and for a prehear¬ 
ing conference were granted by notices 
issued January 3, 1978, and March 10, 

1978. The instant motion states that 
all intervenors and Staff Counsel 
concur in the requested extension. 

Upon consideration, notice is hereby 
given that new procedural dates are 
established as follows: 

Filing of data requests by all parties, 
including Staff Counsel, April 24, 1978. 

Prehearing conference, May 3, 1978. 

All other procedural dates will be es¬ 
tablished in accordance with the Octo¬ 
ber 31, 1977 Order. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-8456 Filed 3-30-78; 8:45 am] 
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[ 6740 - 02 ] 

[Docket Nos. AR61-2 and AR69-1. et al. and 
AR64-1. et al. 

UNITED GAS PIPE LINE CO. 

Proposed Plan of Refund 

March 24, 1978. 

Take notice that on December 1, 
1977, United Gas Pipe Line Co. 
(United) submitted for filing with the 
Federal Energy Regulatory Commis¬ 
sion (Commission) its plan to flow 
through producer refunds received 
pursuant to the Commission’s orders 
issued September 23, 1977, at Docket 
Nos. AR61-2 and AR69-1, et al. and 
July 14, 1977, at Docket Nos. AR64-1, 
et al. 

United’s proposed refund plan re¬ 
flects the receipt of producer refunds 
aggregating $21,564,737, of which 
United proposes to flow through to its 
jurisdictional customers $13,850,492. 

A copy of this filing has been served 
upon United’s jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before April 7, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken but will not serve to make prot- 
estant parties to the proceedings. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 78-8454 Filed 3-30-78; 8:45 am) 


[ 6740 - 02 ] 

(Docket No. CP74-192) 

FLORIDA GAS TRANSMISSION 

Certification of Proposed Settlement 
Agreement and Record of Nearing Held 
Thereon 

March 27, 1978. 

Take notice that on March 16. 1978, 
Presiding Administrative Law Judge 
William Jensen certified to the Com¬ 
mission a proposed Stipulation and 
Settlement Agreement as to Certain 
Specified Issues, dated February 6, 
1978, together with the hearing record 
from evidentiary hearings on the Set¬ 
tlement held on March 7, 8, 9, and 10, 
1978. 


NOTICES 

On September 12, 1977, in an Order 
Deferring Decision and Convening 
Settlement Conference, the Commis¬ 
sion deferred its final decision in this 
proceeding and directed the Presiding 
Administrative Law Judge “to issue all 
necessary orders to convene a Settle¬ 
ment discussion among the parties to 
this proceeding concerning the ques¬ 
tion of FGT’s gas supply from 
Amoco.’* That conference was con¬ 
vened on September 21. 1977. There¬ 
after. informal Settlement discussions 
commenced, eventually culminating in 
the above-mentioned Stipulation and 
Settlement Agreement, which appears 
in the certified record as Exhibit No. 
203. All parties to the proceeding 
except the Commission Staff and Gar- 
dinier, Inc. support the Settlement. 

Pursuant to the Settlement agree¬ 
ment. in addition to gas delivered 
under the 1964 contract Amoco Pro¬ 
duction Co., (Amoco) will make avail¬ 
able to Florida Gas Transmission Co., 
(FGT) under new conventional gas 
purchase contracts reserves estimated 
to be in excess of 200 billion cubic feet. 
The Settlement agreement sets forth 
the following Commission action, in 
the form of a final nonappealable 
Commission order, which is necessary 
before the Settlement will become ef¬ 
fective. 

1. Acceptance of the Settlement as a 
full and complete resolution and final 
disposition of all issues which have 
been asserted regarding past deliveries 
of gas under the 1964 Amoco warranty 
contract and the resulting 1965 Com¬ 
mission certificate at Docket No. CI65- 
584, including any and all alleged vio¬ 
lations of the Natural Gas Act. 

2. The 1965 certificate at Docket No. 
CI65-584 provides that no more than 
50 percent of the annual deliveries of 
gas under the Amoco warranty con¬ 
tract can originate from offshore 
areas. Pursuant to the Settlement, cer¬ 
tain offshore Louisiana and offshore 
Texas Gulf Coast reserves identified 
in Exhibit 203 which are used by 
Amoco to perform its obligations 
under the 1964 contract would be 
exempt from the 50 percent provision. 

3. The 1965 certificate at Docket No. 
CI65-584 provides that the sources 
from which deliveries of warranty gas 
are made shall be limited to the 
Southern Louisiana area. Pursuant to 
the Settlement, Amoco would be per¬ 
mitted to deliver gas pursuant to the 
warranty contract from offshore 
Texas Gulf Coast sources. 

4. The Commission must grant 
Amoco’s pending applications for cer¬ 
tificate authorization to sell gas to 
FGT and grant FGT’s pending appli¬ 
cations for certificate authorization to 
construct and operate pipeline and re¬ 
lated facilities to receive gas from 
Amoco. 

5. The Commission must grant pend¬ 
ing applications for transportation 


and/or exchange authority to permit 
the sale and delivery of the reserves 
identified in the Settlement Agree¬ 
ment. 

Initial comments on the proposed 
Settlement are to be filed on or before 
April 10, 1978. Reply comments are to 
be filed on or before May 1,1978. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-8517 3-30-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. E-9574] 

FLORIDA POWER A LIGHT CO. 

Order Granting Intervention and Denying 
Requested Limitations 

March 27, 1978. 

On January 25, 1978, the United 
States Department of Justice (Depart¬ 
ment) filed a petition to intervene in 
the above-captioned proceeding, a 
hearing under section 203 of the Fed¬ 
eral Power Act on the proposed pur¬ 
chase of the electric system of the 
City of Vero Beach, Fla., (Vero Beach) 
by Florida Power & Light Co., 
(FP&L). As grounds for the petition, 
the Department stated that it has re¬ 
sponsibility for enforcing the antitrust 
laws of the United States and for pre¬ 
senting to regulatory agencies facts 
and considerations relating to the ac¬ 
comodation of antitrust law and policy 
with regulatory policy. The Depart¬ 
ment further states that it fully sup¬ 
ports the publically stated position of 
the Comaaission’s Staff in opposing 
the application of FP&L to acquire 
the electric system of Vero Beach, 
since the acquisition would tend sub¬ 
stantially to lessen competition in var¬ 
ious markets contrary to the public in¬ 
terest. To assist the Commission in de¬ 
termining whether the proposed ac¬ 
quisition would be in the public inter¬ 
est. the Department petitions to inter¬ 
vene for the purpose of filing a post- 
hearing brief limited to a discussion of 
the anticompetitive effect of the pro¬ 
posed acquisition after the close of the 
evidentiary record in this proceeding. 

On February 2, 1978. FP&L filed a 
motion for an extension of fifteen 
days of the time to answer the petition 
to intervene. By notice issued Febru¬ 
ary 8. 1978, the time to answer was ex¬ 
tended to and including February 24, 
1978. On the latter date, answers were 
filed by the Commission Staff counsel 
and FP&L. 

The Staff counsel’s answer notes 
that the Department’s petition was 
timely filed 1 and supports the request 


‘FP&L filed an amended application on 
December 12, 1977. By notice issued Decem¬ 
ber 23, 1977, protests and petitions to inter¬ 
vene were due on or before January 25. 
1978. 
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to intervene on the ground that the 
expertise of the Department in the 
field of antitrust enforcement can 
assist the Commission in accommodat¬ 
ing antitrust law and regulatory 
policy. 

FP&L's answer does not oppose the 
intervention, but requests that the 
Commission specify that the Depart¬ 
ment is limited in its brief, to the 
extent it opposes the proposed acquisi¬ 
tion. to supporting the Commission 
staffs theory of the case as presented 
in Staffs testimony and as it may be 
limited by evidentiary rulings of the 
Presiding Administrative Law Judge 
during the course of the Phase III 
hearing. In support of its request. 
FP&L contends that it would be 
highly prejudicial to allow the Depart¬ 
ment to “sit back” and watch the 
record in the case develop and then 
propound a new theory of the case on 
brief after the close of the evidentiary 
record, possibly requiring the compa¬ 
ny to request a reopening of the 
record in order to present evidence to 
fully protect its rights. 

We find that the Department of Jus¬ 
tice has sufficient interest in this pro¬ 
ceeding to warrant intervention for 
the limited purposes set out in the pe¬ 
tition to intervene. 

As to the further limitations on the 
Department's intervention sought by 
FP&L in its answer, we find no merit 
in the company’s request. It is not the 
substantive position advanced by a pe¬ 
titioner which should be the basis for 
granting, denying or limiting interven¬ 
tion, but rather whether the petition¬ 
er has an interest which nfcay be ad¬ 
versely affected by a decision in the 
subject proceedings. 2 Here, the inter¬ 
est of the Department of Justice is in 
promoting the accommodation of anti¬ 
trust law and policy with regulatory 
policy. The Department’s interest in 
giving and the Commission's interest 
in receiving the assistance of the De¬ 
partment’s expertise in this area 
would not be well served by limiting 
the input of the Department to the 
theory of the case which the Commis¬ 
sion Staff has already adopted. 

The cases cited by FP&L in support 
of its request to limit the Depart¬ 
ment’s theory of the case on brief are 
inapposite: Easton Utilities Commis¬ 
sion v. A EC 3 concerned denial of an 
untimely petition to intervene and Al¬ 
gonquin LNO Inc . v. FERC 4 involved a 
rate first proposed on brief which was 


7 Midwestern Gas Transmission Co., 34 
PPC 1132(1965). 

3 424 F.2d 847, 852 (D.C. Cir. 1970). 

4 D.C. Cir. No. 76-2157, decided January 6, 
1978. 

6 To the degree that official notice of facts 
is permitted after the conclusion of a hear¬ 
ing by our Rules of Practice and Procedure 
<§ 1.26), an opportunity to show the con¬ 
trary is also permitted on timely request. 


rejected because it was found to be in¬ 
adequately supported by the record 
evidence. In the instant case, the peti¬ 
tion to intervene was timely filed, and 
the Department, like all parties, will 
be limited to the evidentiary record as 
it is developed at hearing for factual 
support of whatever theory it adopts 
on brief. 5 Similarly, like all parties, 
the Department will be free to present 
on brief whatever theory of the case 
or policy considerations it believes to 
be appropriate in light of the record 
evidence, subject only to the limita¬ 
tions set forth in the petition to inter¬ 
vene. 

The Commission finds: 

Intervention in these proceedings by 
the Department of Justice for the pur¬ 
poses stated in the petition to inter¬ 
vene may be in the public interest. 

The Commission orders: 

(A) The Department of Justice is 
hereby permitted to intervene in this 
proceeding subject to the rules and 
regulations of the Commission: Pro¬ 
vided, however, That the participation 
of such intervenor shall be limited to 
the issues set forth in the petition to 
intervene; and Provided, further, That 
the admission of such intervenor shall 
not be construed as recognition by the 
Commission that it might be aggrieved 
because of any orders of the Commis¬ 
sion entered in this proceeding. 

(B) The intervention granted herein 
shall not be the basis for delaying or 
deferring any procedural schedules 
heretofore established for the orderly 
and expeditious disposition of this pro¬ 
ceeding. 

(C) The Secretary shall cause 
prompt publication of this order to be 
made in the Federal Register. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8518 Filed 3-30-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket Nos. E-9104 and ER76-40) 

NEVADA POWER CO. 

Notic* of Intent to Act 

March 24, 1978. 

On October 1. 1977, pursuant to the 
provisions of the Department of 
Energy Organization Act (DOE Act), 
Pub. L. 95-91, 91 Stat. 565 (August 4. 
1977) and Executive Order No. 12009, 
42 FR 46267 (September 15, 1977), the 
Federal Power Commission ceased to 
exist and its functions and regulatory 
responsibilities were transferred to the 
Secretary and the Federal Energy 
Regulatory Commission (FERC) 
which, as an independent commission 
within the Department of Energy, was 
activated on October 1,1977. 


The “savings provisions” of Section 
705(b) of the DOE Act provide that 
proceedings pending before the FPC 
on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be issued in such proceedings as 
if the DOE Act had not been enacted. 
All such proceedings shall be contin¬ 
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The func¬ 
tions which are the subject to these 
proceedings were specifically trans¬ 
ferred to the FERC by Section 
402(a)(1) of the DOE Act. 

The joint regulation adopted on Oc¬ 
tober 1. 1977 by the Secretary and the 
FERC entitled “Transfer of Proceed¬ 
ings to the Secretary of Energy and 

the FERC,” 10 CFR -, provided 

that this proceeding would be contin¬ 
ued before the FERC. The FERC 
takes action in this proceeding in ac¬ 
cordance with the above mentioned 
authorities. 

By order issued on July 21, 1977, the 
Federal Power Commission set the 
just and reasonable rates in Docket 
No. E-9104 for Nevada Power Co. 
(Nevada) to its sole wholesale custom¬ 
er, California-Pacific Utilities Co. (Cal- 
Pac) at Cal-Pac’s Henderson and Nee- 
dles-Searchlight delivery points. 
Nevada had filed a wholesale rate in¬ 
crease for Cal-Pac on November 12, 
1974 and, by FPC order issued Janu¬ 
ary 17, 1975. the rates were accepted 
for filing, suspended, and the matter 
set for hearing. Among other things, 
the July 21, 1977 order required 
Nevada to revise its fuel clause to re¬ 
flect only Account 151 fuel costs and 
to allow for losses solely associated 
with wholesale sales. In compliance 
with the order, Nevada tendered for 
filing on September 22, 1977 a revised 
cost of service and amendments to its 
rate schedules. This filing included a 
new calculation of the base cost under 
the fuel clause. On December 23, 1977, 
Nevada tendered for filing a supple¬ 
ment which added language to the 
fuel clause and added more cost sup¬ 
port for the fuel clause base cost and 
purchase power expense. The supple¬ 
mental filing was noticed by the Com¬ 
mission on February 3, 1978. 

The rates in Docket No. E-9104 are 
locked-in as to the Needles-Search- 
light delivery point, because, on 
March 17, 1976, Nevada's subsequent 
July 28, 1975 filing in Docket No. 
ER76-40 as to the rates for the Nee- 
dles-Searchlight delivery point became 
effective, subject to refund, pursuant 
to a Federal Power Commission sus¬ 
pension order. 1 In the suspension 
order, the FPC rejected Nevada’s pro¬ 
posed increase for the Henderson de- 


•FPC order issued October 15, 1975 in 
Docket No. ER76-40. 
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livery point, but accepted the increase 
for the Needles-Searchlight delivery 
point. • 

By order issued on July 1. 1977, the 
Federal Power Commission estab¬ 
lished the just and reasonable rate 
level for Nevada in Docket No. ER76- 
40. As it had in the July 21, 1977 order 
in Docket No. E-9104, the FPC af¬ 
firmed Nevada's obligation to revise its 
fuel clause to reflect Account 151 fuel 
costs and to allow for losses solely re¬ 
lated to wholesale sales. Again, in com¬ 
pliance with the July 1, 1977 order. 
Nevada tendered for filing on Septem¬ 
ber 1,1977 a revised cost of sendee and 
amendments to include a new calcula¬ 
tion of the fuel clause base cost. On 
November 17. 1977, Nevada tendered 
for filing a supplement to add lan¬ 
guage to the fuel clause and more cost 
support for the base cost and purchase 
power expense. On December 23, 1977 
Nevada tendered for filing a further 
supplement to the September filing to 
add language to the fuel clause. No¬ 
tices of these filings were issued on 
September 19, 1977 and on February 2, 
1978. 

On February 24, 1978, Cal-Pac filed 
a Motion to Reject. Suspend and Re¬ 
quest for a Hearing. Cal-Pac protests 
and moves to reject Nevada’s tendered 
fuel clause filings which were noticed 
on February 2, 1978 in Docket No. 
ER76-40 and on February 3, 1978 in 
Docket No. E-9104. Cal-Pac states that 
Nevada has improperly calculated the 
fuel clause base cost by using for inter- 
system sales its average cost of fuel 
rather than the actual cost of fuel it 
recovers through such sales. Cal-Pac 
states that in doing such, Nevada has 
violated Section 35.14(2Xiv) of the 
Commission’s regulations under the 
Federal Power Act (18 CFR 
35.14(2)(iv)> but also will likely recover 
double fuel costs. If the Commission 
denies its Motion to Reject, Cal-Pac 
requests the Commission to suspend 
the fuel clause filing for the full statu¬ 
tory period and set the matter for 
hearing. 

Pursuant to Section 1.12(e) of the 
Commission’s Rules of Practice and 
Procedure, the Motion of Cal-Pac 
would be deemed denied on March 26, 
1978, unless the Commission acts 
before that time. In order to allow suf¬ 
ficient time for due consideration of 
the merits of Cal-Pac’s Motion, the 
Commission has determined that Sec¬ 
tion 1.12(e) of the Rules should be 
tolled, and notice given of the Com¬ 
mission’s intention to act on this 
Motion. Notice is hereby given that 
the Commission will act on the Febru¬ 
ary 24. 1978 Motion of Cal-Pac and 
that the Commission by the issuance 
of this notice is tolling the operation 
of Section 1.12(e) of its Rules. 

By direction of the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8519 Filed 3-30-78; 8:45 am) 


[ 6740 - 02 ] 


[Docket No. CP78-229] 


TENNESSEE GAS PIPELINE CO., A DIVISION OF 
TENNECO INC 

NoHca of Application 

March 27. 1978. 

Take notice that on March 13. 1978, 
Tennessee Gas Pipeline Co., a Division 
of Tenneco Inc. (Tennessee), P.O. Box 
2511, Houston, Tex. 77001, filed in 
Docket No. CP78-229, an application 
pursuant to Section 7(c) of the Natu¬ 
ral Gas Act for a certificate of public 
convenience and necessity authorizing 
the rendition of a transportation ser¬ 
vice for Continental Oil Co. (Continen¬ 
tal), all as more fully set forth in the 
application which is on file with the 
Federal Energy Regulatory Commis¬ 
sion (Commission) and open to public 
inspection. 

Specifically, Tennessee requests au¬ 
thorization herein to transport natu¬ 
ral gas for Continental from the off¬ 
shore Federal Domain to mutually 
agreeable points onshore. Tennessee 
states that Tennessee and Continen- 
tial executed a Gas Purchase and 
Sales Agreement (Agreement) on June 
17, 1976, which provides for the com¬ 
mitment by Continental to Tennessee 
of one-half of all gas to be produced 
from the recoverable gas originally in 
place and attributable to the interest 
of Continental in Blocks 34, 35, and 66 
of the West Cameron Area, offshore 
Louisiana. It is stated that in that 
Agreement (Continental Rate Sched¬ 
ule 430), Continental retained for its 
own use the remaining one-half of the 
gas to be produced from and attribut¬ 
able to Continental’s interest in Blocks 
34, 35 and 66 of the West Cameron 
Area. Tennessee states that the inter¬ 
est retained by Continental is desig¬ 
nated as “Seller’s retained reserves.” 

Tennessee further states that Conti¬ 
nental has elected to have its “re¬ 
tained reserves’’ transported to mutu¬ 
ally agreeable points of redelivery lo¬ 
cated on Continental’s onshore pipe¬ 
line system for further transportation 
to the facilities of Olin Corp. and Fire¬ 
stone Tire and Rubber Co., located in 
Calcasieu Parish, La. 

Tennessee asserts that it has agreed 
to transport Continental’s reserves 
pursuant to the terms of a Gas Trans¬ 
portation Agreement (Transportation 
Agreement). Tennessee states that 
under the terms of that Transporta¬ 
tion Agreement, Tennessee will receive 
natural gas from Continental at the 
following points: 

A. West Cameron Block 66 “A” Platform 

B. West Cameron Block 66 “B“ Platform 

C. Gibbstown Separation Station 

D. Oak Grove Separation Facility 


and Tennessee states that it will deliv¬ 
er the gas, less volumes for Tennes¬ 
see’s system fuel and use requirements 
for this transportation service, for the 
account of Continental at the follow¬ 
ing redelivery points: 

x. At the point where Continental’s onshore 
pipeline Intersects Tennessee’s Kinder- 
Sabine Line in section 29, Township 8 
South, Range 9 West, Calcasieu Parish, 
La. 

y. At the point where Continental's onshore 
line intersects Tennessee's Kinder-Sablne 
Line in Section 31, Township 8 South, 
Range 10 West, Calcasieu Parish, La. 

z. At the tailgate of the Egan Gas Process¬ 
ing Plant in Acadia Parish, La. 

The rates which Tennessee states it 
will charge Continental for this trans¬ 
portation service and the fuel and use 
percentages which Tennessee will re¬ 
ceive for such service are as follows: 



Delivery 

points 

Rate per 
1,000 ft* 
Delivered 

Fuel 

and use 

Receipt point: 

A-- 

X 

Cents 

3.55 

Percent 

0.54 

A . r| .,.,.. 

y 

3.84 

.59 

A. 

z 

3.61 

.55 

B......... . 

X 

360 

4>5 

B_..... 

Y 

3.89 

.59 

B... 

z 

3.67 

.56 

C___ 

X 

2.48 

.38 

C....~__ 

Y 

2.77 

.42 

c..... 

Z 

2.54 

.39 

D~„... 

X 

3.13 

.48 

D.. 

Y 

3.42 

.62 

D... 

Z 

3.19 

.49 


Any person desiring to be heard or 
to make any protest with reference to 
said application, on or before April 17, 
1978, should file with the Federal 
Energy Regulatory Commission, 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken, but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by Sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
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review of the matter finds that a grant 
of the certificate is required-by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8531 Filed 3-30-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP77-439] 

TENNESSEE GAS PIPELINE CO., A DIVISION OF 
TENNECO INC 

Notica of Petition To Amend 

March 27, 1978. 

On October 1, 1977, pursuant to the 
provisions of the Department of 
Energy Organization Act (DOE Act), 
Pub. L. 95-91, 91 Stat. 565 (August 4. 
1977), and Executive Order No. 12009, 
42 FR 46267 (September 15, 1977), the 
Federal Power Commission ceased to 
exist and its functions and regulatory 
responsibilities were transferred to the 
Secretary of Energy and the Federal 
Energ y Regulatory Commission 
(FERC) which, as an independent 
commission within the Department of 
Energy, was activated on October 1, 
1977. 

The “savings provisions” of Section 
705(b) of the DOE Act provided that 
proceedings pending before the FPC 
on the date the DOE Act takes effect 
shall not be affected and that orders 
shall be issued in such proceedings as 
if the DOE Act had not been enacted. 
All such proceedings shall be contin¬ 
ued and further actions shall be taken 
by the appropriate component of DOE 
now responsible for the function 
under the DOE Act and regulations 
promulgated thereunder. The func¬ 
tions which are the subject of this pro¬ 
ceeding were specifically transferred 
to the FERC by Section 402(a)(1) of 
the DOE Act. 

The joint regulation adopted on Oc¬ 
tober 1, 1977, by the Secretary and the 
FERC entitled “Transfer of Proceed¬ 
ings to the Secretary of Energy and 
the FERC.” 10 CFR -, provided that 
this proceeding would be continued 
before the FERC. The FERC takes 
action in this proceeding in accordance 
with the above mentioned authorities. 

Take notice that on March 17, 1978, 
Tennessee Gas Pipeline Co., a Division 
of Tenneco Inc. (Petitioner), P.O. Box 
2511, Houston, Tex. 77001, filed in 
Docket No. CP77-439 a petition to 
amend the order of June 17, 1977 (57 
FPC —) issued by the Federal Power 


Commission (FPC) in the instant 
docket pursuant to Section 7(c) of the 
Natural Gas Act so as to authorize Pe¬ 
titioner to transport natural gas for 
United Gas Pipe Line Co. (United) for 
an extended period of time and to au¬ 
thorize an increase in the volumes of 
gas which Petitioner is authorized to 
transport for United, all as more fully 
set forth in the petition to amend on 
file with the Commission and open to 
public inspection. 

It is indicated that pursuant to the 
FPC’s order of June 17, 1977, Petition¬ 
er was authorized to transport gas for 
United for a period of one year from 
the date deliveries of natural gas com¬ 
menced. which transportation service 
commenced on June 30, 1977. It is 
stated that the gas is being transport¬ 
ed from Hancock County. Miss., 
through Petitioner’s existing facilities 
to United at an existing point of inter¬ 
connection of the facilities of Petition¬ 
er and United at Chauncey, Miss., pur¬ 
suant to a gas transportation agree¬ 
ment between the parties dated June 
9, 1977. Such agreement is on file with 
the Commission in Applicant’s FERC 
Gas Tariff. Sixth Revised Volume No. 
2, as Rate Schedule T-48, it is said. 

Petitioner requests herein that the 
Commission amend the June 17, 1977 
order so as to authorize it to transport 
gas for United for an extended six 
months period or through December 
31, 1978, and to authorize an increase 
in the volumes of gas which Petitioner 
is authorized to transport for United 
to 50,000 Mcf per day. Petitioner 
states that United has advised it that 
United would not complete construc¬ 
tion of its facilities attaching the gas 
supply in Hancock County, until an es¬ 
timated six months beyond the one- 
year authorized term, and that United 
has also advised Petitioner that in¬ 
creased deliveries would be available 
for delivery to Petitioner in approxi¬ 
mately one month. It is indicated that 
Petitioner and United have entered 
into a letter agreement dated March 
16, 1978, which letter agreement 

amends the June 9, 1977, agreement 
between the parties so as to provide 
for an extension in the term in which 
Petitioner would transport gas for 
United to December 31, 1978, and to 
provide for a maximum transportation 
quantity of 50,000 Mcf per day, with 
Petitioner having the right, but not 
the obligation, to accept volumes in 
excess of such quantity. Petitioner 
states that there is no change in any 
other provision of the agreement. 

Any person desiring to be heard or 
tc make any protest with reference to 
said petition to amend should on or 
before April 18, 1978, file with the 
Federal Energy Regulatory Commis¬ 
sion, Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in accor¬ 
dance with the requirements of the 
Commission’s Rules of Practice and 


Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas 
Act (18 CFR 157.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or 
to participate as a party in any hear¬ 
ing therein must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8520 Filed 3-30-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. RP75-73] 

TEXAS EASTERN TRANSMISSION CORP. 

Notice of Certification of Settlement 
Agreement 

March 27. 1978. 

Take notice that on March 20, 1978, 
the Presiding Administrative Law 
Judge certified to the Commission a 
proposed Stipulation and Agreement 
in Docket No. RP75-73 (advance pay¬ 
ments) which, if approved, would re¬ 
solve all issues in the proceeding. 

Any person desiring to be heard or 
to protest said settlement agreement 
should file comments with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washing¬ 
ton. D.C. 20426, on or before April 5, 
1978. Comments will be considered by 
the Commission in determining the 
appropriate action to be taken. Copies 
of this agreement are on file with the 
Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8521 Filed 3-30-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. CP78-227] 

TRANSCONTINENTAL GAS PIPE LINE CORP. 
Notica of Limitod-Tarm Certificate Application 

March 27, 1978. 

Take notice that on March 10, 1978, 
Transcontinental Gas Pipe Line Corp. 
(Applicant); P.O. Box 1396; Houston, 
Tex. 77001, filed in Docket No. CP78- 
227 an application pursuant to Section 
7(c) of the Natural Gas Act for a limit¬ 
ed-term certificate of public conve¬ 
nience and necessity authorizing Ap¬ 
plicant to transport natural gas for 
Trunkline Gas Co. (Trunkline), all as 
more fully set forth in the application 
on file with the Commission and open 
to public inspection. 

Applicant requests authorization to 
transport on an interruptible basis for 
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Trunkline during a limited term 
ending not later than December 31, 
1978, up to 75,000 Mcf per day of natu¬ 
ral gas which Trunkline will deliver or 
cause to be delivered into Applicant’s 
Southwest Louisiana Gathering 
System in Cameron Parish, La. Appli¬ 
cant will deliver a thermally equiv¬ 
alent quantity, less 0.6 percent for 
compressor fuel and line loss make-up, 
to Trunkline at existing points of in¬ 
terconnection between the two sys¬ 
tems located near Katy, Waller 
County. Tex. and Ragley, Beauregard 
Parish, La. 

Tru nklin e will pay Applicant an ini¬ 
tial share of 3.5 cents per dekatherm 
transported. No additional facilities 
are required to render the proposed 
service. 

Any person desiring to be heard or 
to make any protest with reference to 
said application, on or before April 17, 
1978, should file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken, but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by Sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 78-8523 Filed 3-30-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP78-1761 

TRANSCONTINENTAL GAS PIPELINE CORP., ET 
AL 

Notice of Amended Joint Petition for 
Declaratory Order 

March 27, 1978. 

Take notice that on March 2, 1978. 
Transcontinental Gas Pipeline Corp. 
(Transco) and Transco Exploration 
Co. (TXC), P.O. Box 1396, Houston, 
Tex. 77001, and Lovera Pipeline Co. 
(Lovera), P.O. Box 1201, Wichita, 
Kans. 67201 (collectively referred to as 
Petitioners) filed in Docket No. CP78- 
176 a first amendment to the joint pe¬ 
tition for declaratory order pursuant 
to Section 1.7(c) of the Commission's 
Rules of Practice and Procedure. 

Added to the questions presented by 
the joint petition as originally filed 1 is 
the petitioners request that the Com¬ 
mission include a finding and determi¬ 
nation that “the proposed utilization 
of Lovera’s gathering facilities will not 
result in converting any of Houston 
Pipe's present intrastate facilities 
downstream from the outlet of the 
Mustang Island separation plant into 
jurisdictional interstate facilities and 
that none of the gas flowing therein 
will be in interstate commerce within 
the meaning of the Natural Gas Act.” 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before April 
17, 1978 file with the Federal Energy 
Regulatory Commission. Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the require¬ 
ments of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 or 
l.l6). All protests filed with the Com¬ 
mission will be considered by it in de¬ 
termining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any party wishing to become a party 
to a proceeding, or to participate as a 
party in any hearing therein, must file 
a petition to intervene in accordance 
with the Commission’s Rules. 

Kenneth F. Plumb, 
Secretary . 

CFR Doc. 78-8524 Filed 3-30-78: 8:45 ami 


[ 6740 - 02 ] 

[Docket No. RP78-44] 

TRUNKLINE GAS CO. 

Notice of Change In Rates 

March 27, 1978. 

Take notice that Trunkline Gas Co. 
(Trunkline) on February 27, 1978, ten¬ 
dered for filing Sixteenth Revised 


'The Joint petition was originally filed on 
January 30, 1978 and noticed by the Com¬ 
mission on February 17, 1978. 


Sheet No. 37 to its FERC Gas Tariff, 
Original Volume No. 2. Trunkline re¬ 
quests that this rate change to its 
FERC Rate Schedule F-2 become ef¬ 
fective April 1, 1978. 

Trunkline states that this rate 
change reflects the price to be paid 
under Rate Schedule F-2 as prescribed 
by the Commission in Opinion No. 
770-A in FPC Docket No. RM75-14 
and pursuant to Section 2.56a(a)(l) of 
the Commission's Regulations. 

A copy of this filing has been fur¬ 
nished to Tennessee Gas Pipe Line Co. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE.. 
Washington, D.C. 20426, in accordance 
with section 1.8 and 1.10 of the Com¬ 
mission’s rules of practice and proce¬ 
dure (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before April 7, 1978. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot¬ 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-8525 Filed 3-30-78; 8:45 am] 


[ 3128 - 01 ] 

Office of Intorgovemmontol and Institutional 
Relations 

NUCLEAR WASTE MANAGEMENT TASK FORCE 
DRAFT REPORT AND WASTE ISOLATION 
PILOT PLANT (WIPP) PROJECT 

Public Meetings 

The Department of Energy will con¬ 
duct open public meetings in New 
Mexico on its March 15, 1978, nuclear 
waste management task force draft 
report and the Waste Isolation Pilot 
Plant (WIPP) project. The public 
meetings will be held on April 11,1978, 
in Carlsbad at the Rodeway Inn; April 
12, 1978, in Albuquerque at the Con¬ 
vention Center; and April 14, 1978, in 
Santa Fe at the National Guard Audi¬ 
torium. The meetings in Carlsbad and 
Albuquerque will be held in both the 
afternoon and evening while the meet¬ 
ing in Santa Fe will be held in the 
afternoon only. All afternoon meet¬ 
ings will start at 1:00 pun. and con¬ 
clude at 5:30 p.m.; the evening meet¬ 
ings will start at 7:00 p.m. and con¬ 
clude at 10:00 p.m. 

DOE senior representatives will pre¬ 
sent an overview of the waste manage¬ 
ment problem and the task force rec- 
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ommendatlons with emphasis on the 
WIPP project. Public comments on 
the above-mentioned subjects are so¬ 
licited at the meetings. 

Individuals wishing to schedule time 
to deliver prepared statements are re¬ 
quested to call Susan Huskisson, De¬ 
partment of Energy, Albuquerque Op¬ 
erations Office, toll free in New 
Mexico at 1/800-432-6766 or from any¬ 
where in the continental U.S. at 1/ 
800-545-6556. 

It is requested that the telephone 
notice of desire to make a presentation 
be received by April 5 to insure sched¬ 
uling. An effort will be made to sched¬ 
ule the full time requested, but, in 
order to assure all participants a fair 
opportunity to present their views 
within the time constraints, the pre¬ 
sentations may be limited in length. 

Time will also be allotted during 
each public meeting to permit mem¬ 
bers of the audience to pose questions 
to the panel. Persons who do not wish 
to make an oral presentation, or whose 
schedules do not permit appearance at 
the meeting may submit a written 
statement to DOE. The statements 
should be sent to Ms. Susan Huskis¬ 
son. Department of Energy, Albuquer¬ 
que Operation Office, P.O. Box 5400, 
Albuquerque, N.M. 87115. 

Questions concerning the meetings 
may be addressed to Ms. Huskisson at 
the aforementioned toll-free numbers. 

Single copies of the task force report 
may be obtained from Ms. Huskisson. 

Issued at Washington, D.C. on 
March 29. 1978. 

William S. Heffelfinger, 

Director of Administration. 

CFR Doc. 78-8755 Piled 3-30-78; 11:05 ami 

# 


[ 6560 - 01 ] 

ENVIRONMENTAL PROTECTION 
AGENCY 

CFRL 875-8] 

RECEIPT OF ENVIRONMENTAL IMPACT 
STATEMENTS 

Availability 

Pursuant to the President's Reorga¬ 
nization Plan No. 1, the Environmen¬ 
tal Protection Agency is the official re¬ 
cipient for environmental impact 
statements (EIS's) and is required to 
publish the availability of each EIS re¬ 
ceived weekly. The following is a list 
of environmental impact statements 
received by the Environmental Protec¬ 
tion Agency from March 20. 1978 
through March 24, 1978. The date of 
receipt for each statement is noted in 
the statement summary. Under the 
Guidelines of the Council on Environ¬ 
mental Quality the minimum period 
for public review and comment on 
draft environmental impact state¬ 
ments is forty-five (45) days; the date 


of submission of comment is May 15, 
1978. The thirty (30) day period for 
each final statement begins on the day 
the statement is made available to the 
Environmental Protection Agency and 
to commenting parties. 

On March 8, 1978, the Federal agen¬ 
cies were informed of an upcoming 
change in filing procedures for final 
EIS’s. In July, 1974 the Council estab¬ 
lished that the 30 day review period 
for final EIS’s would be counted from 
the date the statement was actually 
filed with the Council (now EPA). 
However, after consultation with the 
Council and in the interest of fairness 
to the public and commenting entities, 
it was determined that final EIS com¬ 
menting period should be treated the 
same as for a draft EIS. Therefore, ef¬ 
fective April 17, 1978, for all final 
EIS’s received during a given week 
(Monday through Friday), the 30-day 
timeframe will commence on the 
Friday of the following week. 

Copies of individual statements are 
available for review from the originat¬ 
ing agency. Back copies are also avail¬ 
able at 10 cents per page from the En¬ 
vironmental Law Institute, 1346 Con¬ 
necticut Avenue, Washington, D.C. 
20036. 

Dated: March 29. 1978. 

. Joseph M. McCabe, 
Acting Director , 
Office of Federal Activities. 

Department op Agriculture 

Contact: Mr. Barry Plamm, Coordinator, 
Environmental Quality Activities, U.S. De¬ 
partment of Agriculture. Room 307A, Wash¬ 
ington. D.C. 20250. 202-447-6827. 

POREST SERVICE 

Draft 

Shelton Cooperative Sustained Yield Unit, 
Olympic, Washington County: Mason, 
Thurston, Grays Harbor. Mar. 21: The pro¬ 
posed action is the Development of the Up¬ 
dated ten year Timber Resource Manage¬ 
ment Plan for the Shelton Cooperative Sus¬ 
tained Yield Unit (CSYU) located in the 
Olympic National Forest. The Shelton 
CSYU is the result of an agreement, execut¬ 
ed by the Forest Service and by Simpson 
Timber Co. in 1946, committing designated 
National Forest and Simpson Timber Co. 
Land in Grays Harbor, Mason, and Thur¬ 
ston Counties, State of Washington, to Co¬ 
operative Management for sustained pro¬ 
duction of timber. The proposal affects 
350,176 acres of which 112.874 acres are Na¬ 
tional Forest Land and 237.302 acres are 
Simpson Timber Co. land. (USDA-FS-R6- 
DES(ADM)-78-10). (ELR Order No. 80263.) 

Pond Run Watershed. West Virginia 
County: Wood, Mar. 21: The proposed 
action involves Watershed Protection and 
Flood Prevention of Pond Run in Wood 
County, W. Va. to be implemented under 
authority of the Watershed Protection and 
Flood Prevention Act. Project actions which 
are associated with the 13,190 linear feet of 
channel work described include land treat¬ 
ment measures on 1,185 acres of land, con¬ 
struction of one single purpose dam up¬ 
stream from Vienna, W. Va.. and the en¬ 


couragement of sound land use on the Pond 
Run Flood Plain. With land treatment and 
the dam in place, channel work will result in 
flood protection from the 100 year flood for 
163 buildings, certain roads, and streets. 
(USDA-SCS-EIS-WS-C ADM)-78-4(D)-W. 
Va. (ELR Order No. 80262.) 

Department of Defense, Army Corps 

Contact: Dr. C. Grant Ash. Office of Envi¬ 
ronmental Policy Department, Attention: 
DAEN-CWR-P, Office of the Chief of Engi¬ 
neers, U.S. Army Corps of Engineers, 1000 
Independence Avenue SW., Washington, 
D.C. 20314, 202-693-6795. 

Draft 

Restationing of Troops redeploying from 
Korea. Mar. 24: This action pertains to the 
return of the Second Infantry Division, in¬ 
cluding nondivisional military units associ¬ 
ated with the division, from Korea to the 
U.S. and retention in the force structure as 
an essential element of this country’s de¬ 
fense. Upon return it is envisioned that this 
division would be reorganized from an in¬ 
fantry division to a mechanized infantry di¬ 
vision composed of two active instead of the 
usual three brigades with a total of about 
12,500 personnel. Receiving posts under con¬ 
sideration are Fort Bliss. Tex., Fort Ben- 
ning, Ga.. Fort Dix, N.J., Fort Denvens, 
Mass., and Fort Drum, N.Y. (ELR Order No. 
80278.) 

Lake Oahe/Lake Sharpe Wildlife Mitiga¬ 
tion Plan. South Dakota, Mar. 24: The pur¬ 
pose of this statement is to present a plan to 
mitigate the loss of wildlife resources that 
resulted from the construction of Oahe 
Dam (Lake Oahe) and Big Bend Dam (Lake 
Sharpe) on the Missouri River, S.D. This 
report discusses the wildlife losses, presents 
a number of potential plan components, and 
describes the selected plan for the develop¬ 
ment and management of lands for wildlife. 
The selected plan incorporates the use of 
existing Corps of Engineers lands around 
Lakes Oahe and Sharpe and of other adja¬ 
cent and non-adjacent lands proposed for 
acquisition. (ELR Order No. 80280.) 

Final Supplement 

Gulf ICW, Channel to Aransas Pass (S-2), 
Texas. Mar. 23: This statement supplements 
a final EIS filed with CEQ in May 1974 and 
relates to the Gulf Intracoastal Waterway, 
Tex., Tributary Channel to Aransas Pass. 
The proposed action involves designation of 
a former residential area located within the 
city of Aransas Pass for disposal of dredged 
material in connection with New Work 
Dredging and future maintenance of the 
project. This supplement addresses desig¬ 
nating disposal area No. 7, a former residen¬ 
tial area, as a disposal site in association 
with the new work, and maintenance dredg¬ 
ing of the tributary channel to Aransas 
Pass. (Galveston District), (ELR Order No. 
80270.) 

Department of Commerce 

Contact: Dr. Sidney R. Galler, Assistant 
Secretary for Environmental Affairs. Envi¬ 
ronmental Affairs. Department of Com¬ 
merce, Washington. D.C. 20230, (202) 377- 
4335 

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Draft 

Hurricane Amelioration Research Project, 
Mar. 24: The primary goal of the Hurricane 
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Amelioration Research Project is to test the 
hypothesis that the maximum winds in hur¬ 
ricanes can be reduced by at least 10 to 15 
percent by seeding the proper clouds in 
specified portions of the storms with freez¬ 
ing nucli (silver iodide). This report con¬ 
cerns the Eastern North Pacific operations 
which will be based at Lapaz. Mazatlan, and 
Acapulco. The area of operations will be 
within 600-nautical mile circular sectors out¬ 
ward from these cities. In each experiment, 
there will be about 16 flights over a period 
of 32 hours involving 5 different aircraft. 
Approximately 875 pounds of silver iodide 
will be d Is pended in 5 separate seeding 
flights. (ELR Order No. 80281.) 

North Carolina Coastal Management Pro¬ 
gram, North Carolina, Mar. 24: It is pro¬ 
posed that the assistant administrator ap¬ 
prove the coastal plan of the State of North 
Carolina pursuant to Pub. L. 92-583. Ap¬ 
proval would permit Implementation grants 
to be awarded to the State, and require that 
Federal actions be consistent with the pro¬ 
gram. Approval and implementation of the 
program will allow the State to better co¬ 
ordinate and more effectively implement ex¬ 
isting State authorities for management of 
its coastal zone. The State will condition, re¬ 
strict. or prohibit land and water uses in 
some parts of the North Carolina Coast, 
while encouraging development in other 
parts. (ELR Order No. 80275.) 

Puerto Rico Coastal Management Pro¬ 
gram. Puerto Rico, Mar. 24: The purpose of 
the Federal Coastal Zone Management Act 
of 1972 (the CZMA) is to establish a nation¬ 
al policy and develop a national program for 
the management, beneficial use protection, 
and development of the land and water re¬ 
sources of the Nation's coastal zones. The 
Federal Act provides three principal kinds 
of benefits to Puerto Rico (1) it provides 
planning funds for use by the common¬ 
wealth in preparing a management program 
for its coast (2) will provide management 
funds for use by commonwealth in imple¬ 
menting its coastal management program 
and (3) contains Federal consistency provi¬ 
sions. 

Department of Energy 

Contact: Mr. W. Herbert Pennington. 
Office of NEPA Coordination. Department 
of Energy. Washington, D.C. 20545. 

Dro/t 

Wind Turbine Generator System. New 
York County: Washington, Mar. 24: The 
proposed action is an experimental wind 
turbine generator (WIG), designated MOD- 
OA, will be Installed on a knoll in New 
Meadow Hill Swamp, Electrically integrated 
with the Adjacent Block Island Power Co. 
(BIPC) powerplant and operated to supply 
up to 200 kilowatts of electricity to the ex¬ 
isting utility network for a field test period 
of two to four years. The test program will 
help determine performance characteristics, 
operating and maintenance needs, and eco¬ 
nomics of a wind energy system intercon¬ 
nected with a conventional powerplant and 
used to supply power through existing util¬ 
ity lines. Block Island is the popular name 
for the towm of New Shorehara. (ELR Order 
No. 80282.) 

Environmental Protection Agency 

Contact: Mr. Joseph McCabe, Director, 
Office of Federal Activities, Room WSMW 
537, 401 M Street SW.. Washington, D.C. 
20460, 202-755-0780. 

Draft 

Upper Housatonic River. Water Quality 
Management, Massachusetts County: Berk¬ 


shire, Mar. 22: Proposed is the water quality 
management plan for the Upper Housatonic 
River located in Berkshire County, Mass. 
The proposed plan recommends a six point 
water quality management program for a 
20-year planning period, the study area in¬ 
volves 262 square miles and 9 municipalities. 
The area is the western most part of the 
State and is characterized by a narrow river 
valley and much hilly terrain. (ELR Order 
No. 80265.) 

Final 

Motorcycle Noise Emission Regulations, 
Mar. 20: The U.S. EPA has issued a pro¬ 
posed noise emission regulation for newdy 
manufactured motorcycles and motorcycle 
replacement exhaust systems, the proposed 
regulations are intended to alleviate the 
problem of motorcycle noise not only in 
cities and on highways, but in off-road envi¬ 
ronments as well. This draft environmental 
and inflationary impact statement presents 
in summary form the benefits to be gained 
from the proposed motorcycle noise stan¬ 
dards, and the economic implications of this 
action. Also presented are the principal reg¬ 
ulatory options w T hich are considered by 
EPA. HUD-R10-EIS77-2F. Comments made 
by: USDA. DOE, DOI, EPA. (ELR Order No. 
80260.) 

Final 

Metro Denver Wastewater Sludge Man¬ 
agement, Colorado County: Adams, Mar. 24: 
the Metropolitan Denver Sewage Disposal 
District No. 1 has proposed to construct the 
necessary facilities to transport sludge to a 
site in Adams County, Colo., for air drying 
in earthen basins, stockpiling in above¬ 
ground windows, and distributing to the 
farming community to be reused on land for 
growing crops. Adverse effects of varying 
degree will result at the sludge drying and 
distribution center, at the sludge reuse 
areas, and at the Lowry bombing range 
sludge disposal area. (Region VIII). Com¬ 
ments made by: DOD, ERDA, USDA, FEA, 
DOI, HEW. DOE, HUD. State and local 
agencies, groups and individuals. (ELR 
Order No. 80274). 


Department of HEW 

Contact: Dr. Kenneth Taylor. Associate 
Commissioner for Science, Office of Science, 
HFS-30, Food and Drug Administration. 
5600 Fishers Lane. Rockville, Md. 20857, 
301-443-4500. 


FOOD AND DRUG ADMINISTRATION 

Final 

Fluorocarbons: Environmental and Health 
Implications, Mar. 22: Proposed is the prohi¬ 
bition of non essential use of chlorofluoro- 
carbons as propellants in aerosolized con¬ 
tainers in products subject to the Federal 
Food, Drug and Cosmetic Act. The Commis¬ 
sioner of FDA has concluded that the con¬ 
tinued use of chlorofluorocarbon propel¬ 
lants poses an unreasonable risk of long¬ 
term biological and climatic Impacts. The 
regulations apply to the following products: 
human food, food additives, human drugs, 
including biological products, animal food, 
animal drugs, cosmetics, and medical de¬ 
vices. Among other beneficial effects, the 
regulation wrtll cause a reduction of the 
steady state ozone depletion levels. Com¬ 
ments made by: DOI, FCC, NRC, STAT, 
HUD. CIA. LAB. EPA, ERDA. USDA (ELR 
Order No. 80268.) 


Department of HUD 

Contact: Mr. Richard H. Broun. Director. 
Office of Environmental Quality. Depart¬ 
ment of Housing and Urban Development. 
451 7th Street SW., Washington. D.C. 20410, 
202-755-6308. 

Draft 

East Hampton Development, Bartlett 
County: Shelby, Mar. 22: The proposed is 
the development of East Hampton Subdivi¬ 
sion. a proposed 794 unit subdivision. These 
units will be mostly single-family with some 
townhouse units located in the northeast 
Shelby County, Tenn. This location is a rap¬ 
idly growing sector of Shelby County. The 
area is bounded on the south by North 
Hampton Drive, on the west and north by 
the L&N Railroad, and on the east by Oak 
Road. East Hampton is being developed 
under the early start procedures which will 
contain 61 acres and 200 units. The pro¬ 
posed HUD action is limited to subdivision 
approval for mortgage Insurance. HUD- 
R04-EIS-77-28D. (ELR Order No. 80267.) 

Farmington Subdivision. Knoxville. Ten¬ 
nessee County: Knox. Mar. 21: Proposed is 
the development of Farmington subdivision, 
a 650 lot single-family subdivision in west 
Knox County, Tenn. It is located in a sector 
of Knox County that is growing rapidly. 
There is a substantial amount of undeve¬ 
loped land in this area and may be devel¬ 
oped for single-family use. The area chosen 
for study is bounded on the south by Fort 
Loudon Lake, on the west by Fox Road, on 
the north by Kingston Pike and Westland 
Drive and on the east by Wright Ferry 
Road. The project will be developed on 
about 310 acres with 85 acres being devel¬ 
oped under the early start procedures. The 
early start section will contain 172 single¬ 
family units. HUD-R04-EIS-77-18D. (ELR 
Order No. 80264.) 

Final 

Metropolis Development, Carolina, P.R., 
Puerto Rico, Mar. 23: The proposed action 
involves the development of 365.14 cuerdas 
(1 CDA.=0.97 acre), in the Martin Gonzalez 
Ward of Carolina, into a residential area, 
under plans already approved by all perti¬ 
nent commonwealth agencies. The project 
provides for the construction of approxi¬ 
mately 2,970 residential units, of which 
1,775 will be single family dwellings. Ad¬ 
verse effects Include alteration of topogra¬ 
phy, elimination of existing flora, and in¬ 
creases in noise and fugitive dust levels. 
Comments made by: EPA, DOT, FPC. 
USDA, HEW, DOD. Local agencies. (ELR 
Order No. 80269.) 


SECTION 104(H) 

The following are community develop¬ 
ment block grant statements prepared and 
circulated directly by applicants pursuant to 
section 104(H) of the 1974 Housing and 
Community Development Act. Copies may 
be obtained from the office of the appropri¬ 
ate local executive. Copies are not available 
from HUD. 


Draft 

East End/Valley Street Redevelopment 
Plan. North Carolina County: Bancombe. 
Mar. 24: Proposed is the redevelopment of 
East End/Valley Street, approximately 230 
acres located in the southeast quadrant of 
the city of Asheville, N.C. The purpose of 
the project is to (1) improve the physical 
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condition and appearance of the area with 
the least amount of disruption to the pre¬ 
sent community, (2) provide an adequate 
storm drainage system. (3) provide standard 
streets, proper curbs, sidewalks, etc., (4) pro¬ 
vide an all weather street from south Valley 
to Poplar. (5) provide a connector from Bal¬ 
timore Avenue to Carrol Avenue, (6) provide 
adequate parks and play areas, (7) provide 
adequate parking for churches, and (8) im¬ 
prove residential living by removal of sub¬ 
standard structures. (ELR Order No. 80277.) 

Department op the Interior 

Contact: Mr. Bruce Blanchard, Director, 
Environmental Project Review, Room 4258, 
Interior Building, Department of the Interi¬ 
or, Washington, D.C. 20240, 202-343-3891. 

Draft 

West-Central North Dakota Study on 
Energy Development, several counties, N. 
Dak. Mar. 23: This statement summarizes 
the West-Central North Dakota Regional 
Environmental Impact Study on Energy De¬ 
velopment, an assessment of the cumulative 
impacts of proposed coal and energy related 
development in west-central North Dakota. 
The seven-county study area comprises 
11,213 square miles and includes all of Bur¬ 
leigh, Dunn, McLean, Mercer, Morton. 
Oliver and Stark Counties. These counties 
encompass that portion of North Dakota 
having a high potential for energy develop¬ 
ment due primarily to coal and water re¬ 
source availability. (ELR Order No. 80273.) 

Nuclear Regulatory Commission 

Contact: Mr. Voss A. Moore, Assistant Di¬ 
rector for Environmental Projects, P-518, 
Washington. D.C. 20555, 301-492-8446. 

Final 

Port Calhoun Station. Unit 2, Harrison, 
Washington County, Nebr., Mar. 22: The 
proposed action is the determination of the 
suitability of the site of the Port Calhoun 
Station for eventual construction of a 
second nuclear unit by the Omaha Public 
Power District. The proposed site is located 
on the west bank of the Missouri River, ap¬ 
proximately 20 miles north of Omaha. Nebr. 
The station will produce 342 MWT, which 
will be used by a steam turbine generator to 
produce 1150 MWE (NET) of electric power 
capacity. Adverse effects include the im¬ 
pingement of 247.000 Juvenile fish annually, 
and the removal of 60 acres of forest. 
NUREG-0434. Comments made by: AHP, 
USDA, COE. ERDA, EPA, HEW. DOI, 
HUD, DOT, State and local agencies. (ELR 
Order No. 80266.) 

Department of Transportation 

Contact: Mr. Martin Convisser. Director, 
Office of Environmental Affairs, U.S. De¬ 
partment of Transportation. 400 7th Street 
SW., Washington. D.C. 20590, 202-426-4357. 

federal highway administration 

Draft 

Banfield Transitway Project, Multlnomah 
County. Oreg.. Mar. 23: The purpose of the 
Banfield Transitway project is to provide a 
multi-model facility to accommodate pro¬ 
jected increases in commuter trips originat¬ 
ing in the central East Portland and east 
Multnomah County area, with emphasis on 
improved public transit service. The intent 
is to provide such a facility within the envi¬ 
ronmental constraints that are consistent 
with local and regional goals, while having a 


minimum disruption on local communities. 
FHWA-OR-EIS-78-3-D. (ELR Order No. 
80271.) 

Draft 

OR-42, Coos Bay to Roseburg Highway. 
Douglas County. Oreg., Mar. 23: The pro¬ 
posed project would realign and reconstruct 
11 miles of Ore-42, a major east-west rural 
primary highway in Douglas County. Oreg. 
Camas Valley, Oreg., is situated approxi¬ 
mately in the center of the project. This 
small, unincorporated community lies about 
25 miles southwest of Roseburg, Oreg., the 
area's largest city. The western project ter¬ 
minus is Mystic Creek (mile post 51.35) and 
the eastern terminus is Mans Creek (mile 
post 62.27). The present highway is narrow, 
curvy and hilly, which restricts the flow of 
traffic and creates hazardous driving condi¬ 
tions. The highway is the main link between 
Coos Bay-North Bend and Roseburg. 
FHWA-OR-ELS-78-2-D. (ELR Order No. 
80272.) 

Final 

17 th Street, Idaho Falls. Bonneville 
County, Idaho, Mar. 24: Proposed is the im¬ 
provement of a 0.6-mile section of 17th 
Street between South Boulevard and Yel¬ 
lowstone Avenue in Idaho f'alls. The street 
would be widened from two to four lanes of 
traffic. The existing two-lane railroad un¬ 
derpass structure would be retained for two 
lanes of westbound traffic and a new rail¬ 
road underpass constructed for east-bound 
vehicles. The project will require the cut¬ 
ting of trees and encroachment upon pri¬ 
vate property for right-of-way. Comments 
made by: EPA, DOC, DOI. (ELR Order No. 
80279.) 

[FR Doc. 78-8650 Filed 8-30-78; 8:45 ami 
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FEDERAL COMMUNICATIONS 
COMMISSION 

[BC Docket Nos. 78-40—78-43; File Nos. 
BPH-10. 105, etc.) 

AMERICAN INTERNATIONAL DEVELOPMENT, 
INC, ET AL 

Memorandum Opinion and Order Designating 
Applications for Consolidated Hearing on 
Stated Itftuet 

Adopted: March 17,1978. 

Released: March 23, 1978. 

In re applications of American Inter¬ 
national Development, Inc., Phoenix. 
Ariz., Req: 99.9 MHz. Channel 260, 100 
kW (H & V), 1,670 feet, BC Docket No. 
78-40, File No. BPH-10,105; KXIV, 
Inc., Phoenix, Ariz., Req: 99.9 MHz, 
Channel 260, 97 kW (H & V). 1,740 
feet. BC Docket No. 78-41, File No. 
BPH-10,109; Radio Phoenix, Inc., 
Phoenix, Ariz., Req: 99.9 MHz, Chan¬ 
nel 260, 100 kW (H & V), 1,670 feet, 
BC Docket No. 78-42, File No. BPH- 
10,336; Herbert W. Owens, Jr.. Phoe¬ 
nix, Ariz., Req: 99.9 MHz, Channel 260, 
100 kW (H & V), 1,670 feet, BC Docket 
No. 78-43, File No. BPH-10,349; for 
construction permits. 

1. The Commission, by the Chief, 
Broadcast Bureau, acting pursuant to 


delegated authority, has before it, the 
above-captioned applications, which 
are mutually exclusive in that they 
seek the same FM broadcast channel 
in Phoenix. Ariz. KXIV, Inc., is the li¬ 
censee of standard broadcast station 
KXTV, Phoenix, and Radio Phoenix Is 
the licensee of standard broadcast sta¬ 
tion KRDS in nearby Tolleson, Ariz. 

2. American International Develop¬ 
ment, Inc., proposes a specialized 
format of programming for the Span- 
ish-American community. The other 
applicants, in contrast, propose gener¬ 
al market programming. Thus, the rel¬ 
ative needs for these different types of 
programming will be considered under 
the standard comparative issue. Ward 
L. Jones , FCC 67-82 (1969); Policy 
Statement on Comparative Hearings , 1 
FCC 2d 393, 397 n. 9 (1965). 

3. Except as indicated by the Issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. However, since the propos¬ 
als are mutually exclusive, they must 
be designated for hearing in a consoli¬ 
dated proceeding on the issues speci¬ 
fied below. 

4. Accordingly, it is ordered. That 
pursuant to section 309(e) of the Com¬ 
munications Act of 1934, as amended, 
the applications are designated for 
hearing in a consolidated proceeding 
at a time and place to be specified in a 
subsequent order upon the following 
issues: 

(a) To determine which of the pro¬ 
posals would, on a comparative basis, 
best serve the public interest. 

(b) To determine, in light of the evi¬ 
dence adduced pursuant to the forego¬ 
ing issue, which of the applications 
should be granted. 

5. It is further ordered. That the ap¬ 
plicants herein, to avail themselves of 
the opportunity to be heard, pursuant 
to § 1.221(c) of the Commission’s rules, 
in person or by attorney shall, within 
20 days of the mailing of this order, 
file with the Commission. In triplicate, 
a written appearance stating an inten¬ 
tion to appear on the date fixed for 
the hearing and to present evidence on 
the Issues specified in this order. 

6. It is further ordered. That the ap¬ 
plicants herein shall, pursuant to sec¬ 
tion 311(a)(2) of the Communications 
Act of 1934, as amended, and § 1.594 of 
the Commission’s rules, give notice of 
the hearing (either individually or, if 
feasible and consistent with the rules, 
jointly) within the time and in the 
manner prescribed in such rule, and 
shall advise the Commission of the 
publication of such notice as required 
by § 1.594(g) of the rules. 

Federal Communications 
Commission, 

Wallace E. Johnson, 

Chief, Broadcast Bureau. 

[FR Doc. 78-8470 Filed 3-30-78; 8:45 am] 
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[Report No. 903] 

COMMON CARRIER SERVICES INFORMATION 
Applications Accepted for Filing 

March 27, 1978. 

The applications listed herein have 
been found, upon initial review, to be 
acceptable for filing. The Commission 
reserves the right to return any of 
these applications, if upon further ex¬ 
amination, it is determined they are 
defective and not in conformance with 
the Commission’s rules and regula¬ 
tions or its policies. 

Final action will not be taken on any 
of these applications earlier than 31 
days following the date of this notice, 
except for radio applications not re¬ 
quiring a 30 day notice period (See sec¬ 
tion 309(c) of the Communications 
Act), applications filed under Part 68, 
applications filed under Part 63 rela¬ 
tive to small projects, or as otherwise 
noted. Unless specified to the con¬ 
trary, comments or petitions may be 
filed concerning radio and Section 214 
applications within 30 days of the date 
of this notice and within 20 days for 
Part 68 applications. 

In order for an application filed 
under Part 21 of the Commission’s 
rules (Domestic Public Radio Services) 
to be considered mutually exclusive 
with any other such application ap¬ 
pearing herein, it must be substantial¬ 
ly complete and tendered for filing by 
whichever date is earlier: (a) The close 
of business one business day preceding 
the day on which the Commission 
takes action on the previously filed ap¬ 
plication; or (b) within 60 days after 
the date of the public notice listing 
the first prior filed application (with 
which the subsequent application is in 
conflict) as having been accepted for 
filing. In common carrier radio ser¬ 
vices other than those listed under 
Part 21. the cut-off date for filing a 
mutually exclusive application is the 
close of business one business day pre¬ 
ceding the day on which the previous¬ 
ly filed application is designated for 
hearing. With limited exceptions, an 
application which is subsequently 
amended by a major change will be 
considered as a newly filed application 
for purposes of the cut-off rule. (See 
§§ 1.227(b)(3) and 21.30(b) of the Com¬ 
mission’s rules) 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

Applications Accepted For Filing 

DOMESTIC PUBLIC LAND MOBILE RADIO SERVICE 

21000-CD-P-78 Richard L. Adcock, d.b.a. 
Dial-A-Page (new) C.P. for a new 1-way 
station to operate on 158.70 MHz to be lo¬ 
cated on Highway No. 24, 1 mile west of 
Watseka, Ill. 

21001-CD-P-(2)-78 Western Radio Services 
Company, Inc. (new) C.P. for a new sta¬ 


tion to operate on 152.09 and 152.18 MHz 
to be located at Gray Butte, near Terre¬ 
bonne, Oreg. 

21005-CD-P-78 McCord Communication 
Service, Inc., d.b.a. Anniston Communica¬ 
tions Service (KIY532) C.P. for additional 
facilities to operate on 152.18 MHz located 
at Blue Mountain, 0.75 mile NE. of Annis¬ 
ton, Ala. 

21009-CD-P-78 Tele-Page, Inc. (KUS240) 
CP. to relocate facilities operating on 
152.09 MHz at Loc. No. 1 to be located at 
1900 Block of Willow Creek Road, Pres¬ 
cott, Ariz. 

21044-CD-P-(2>-78 Radiotelephone Commu¬ 
nicators of Puerto Rico, Inc. (WWA311) 
C.P. for additional faculties to operate on 
2112.0 MHz, control at Loc. No. 2: Cerro 
de Punta, 3 miles south of Jayuya, P.R. 
and for additional facilities to operate on 
2178.0 MHz. repeater, at a new site de¬ 
scribed as Loc. No. 6: Monte del Estado, 2 
miles south of Maricao, P.R. 
21045-CD-AL-<3>-78 Akron Mobne Tele¬ 
phone, Inc. Consent to Assignment of Li¬ 
cense from Akron Mobile Telephone, Inc., 
Assignor to Cleveland Mobile Telephone, 
Inc., Assignee. Stations: KQK713, Wads¬ 
worth. Ohio; KWU443, Akron, Ohio; 
KWU447, North RidgevUle, Ohio. 
21046-CD-P-(2)-78 Radio & Communica¬ 
tions Consultants, Inc. (new) C.P. for a 
new station to operate on 454.275 and 
454.300 MHz to be located at 2020 DeSoto, 
Shreveport, La. 

21048-CD-P-78 Berks County Communica¬ 
tions, Inc. (new) C.P. for a new 1-way sta¬ 
tion to operate on 158.70 MHz to be locat¬ 
ed at Neversink Mountain, site of WRFY- 
FM. Reading. Pa. 

21049-CD-P-78 Oneida County Rural Tele¬ 
phone Co. (new) C.P. for a new 1-way sta¬ 
tion to operate on 158.10 MHz to be locat¬ 
ed at Junction of New York State Route 
12C and Benton Road, near 
Marcy, N.Y. 

21050-CD-P-78 The Pacific Telephone and 
Telegraph Company (KMM585) C.P. for 
additional facilities to operate on 454.450 
MHz located at Rocky Hill, 3 miles east of 
Exeter. Calif. 

21051-CD-TC-(2)-78 Camden Rural Tele¬ 
phone Company, consent to transfer of 
control from Delbert White and William 
MacRitchie, et al.. Transferors to C. C <fc S 
Systems, Inc., Transferees. Stations: 
KQK710, Camden, Mich, and KQK719, 
Pittsford, Mich. 

21052-CD-P-(2)-78 Warren W. Lepczyk 
d.b.a. Maryland Mobile Telephone Co. 
(new) C.P. for a new station to operate on 
454.125 and 454.325 MHz to be located at 
2401 Violet Avenue, Baltimore, Md. 
21053-CD-P-78 Brainerd Area Radio 
Paging, Inc. (new) C.P. for a new 1-way 
station to operate on 152.24 MHz to be lo¬ 
cated 0.5 miles SW. of city limits, Brain¬ 
erd. Minn. 

21O50-CD-P-78 Modem Communications 
Corporation (new) C.P. for a new station 
to operate on 152.03 MHz to be located at 
Nittany Mountain. 2.15 miles west of 
Centre Hall, Pa. 

21057-CD-P-78 Capitol Radiotelephone Co., 
Inc. (KQD614) C.P. for additional facul¬ 
ties to operate on 152.21 MHz to be locat¬ 
ed at a new site described as Loc. No. 4: 
near 900 Block of South Park Drive. 
Charleston, W. Va. 

21058-CD-P-78 Alan H. Rosenson Trust 
d.b.a. All Florida Communications Co. 
(KIN645) C.P. for additional faculties to 
operate on 35.22 MHz at Loc. No. 4: 7150 
West 32nd Avenue, Hialeah, Fla. 


21059-CD-P-(2>-78 Canaveral Communica¬ 
tions, Inc. (KFL876) C.P. for additional fa¬ 
culties to operate on 454.050 and 454.300 
MHz located at 3554 Ocean Drive, Vero 
Beach, Fla. 

21060-CD-P-78 MUledgeville Mobilfone, 
Inc. (KUC919) C.P. for additional facilities 
to operate on 158.70 MHz to be located at 
a new site described as Loc. No. 2: On 
Highway 15. 0.7 mUe West of Highways 
15. and 22 intersection, near Sparta, Ga. 
21062-CD-MP-78 RAM Broadcasting of 
Washington, Inc. (KU0584) Modification 
of C.P. to relocate facilities operating on 
43.58 MHz at Loc. No. 5 to be located at 
McMlken Heights Water Tower, Water 
District No. 75. Seattle. Wash. 
21063-CD-P-(3)-78 General Communica¬ 
tions Service, Inc. (KOE257) C.P. to relo¬ 
cate faculties operating on 35.22 MHz, 
base at Loc. No. 3 and for additional facul¬ 
ties to operate on 2179.6 MHz, repeater at 
Loc. No. 3: Shaw Butte, 1.5 mUes North of 
Phoenix, Ariz.; and for additional faculties 
to operate on 2129.6 MHz, control to be lo¬ 
cated at a new site described as Loc. No. 5: 
365 North Sixth Avenue. Phoenix. Ariz. 

INFORMATIVE 

In a February 22, 1977 Public Notice 
(Common Carrier Services Informa¬ 
tion Report No. 899, Mimeo No. 97427, 
Page 10) the Bureau indicated that if 
no change had occurred since the date 
of the last filing, a letter to that effect 
would satisfy the requirements of 
5 21.11(a). This policy has been 
changed. From April, 1. 1978 forward, 
only the actual completed Form 430’s 
wUl be acceptable as complying with 
§ 21.11(a). Any other type filing will be 
returned to the filer as unacceptable. 

Rural Radio Service 

60189-CR-P-78 Southwestern Bell Tele¬ 
phone Company (new) C.P. for a new 
rural subscriber station to operate on 
158.01 MHz to be located 12 mUes SW. of 

WpQthrnAk Tpy 

60130-CR-P/L-78 Aurora Ortiz Ranch 
(new) C.P. and License for a new rural 
subscriber station to operate on 158.49 
and 158.52 MHz to be located 9.4 miles 
SW. of Villanueva, N. Mex., Route 3 Ant. 
1.7 miles from Route 3, VUlanueva, N. 
Mex. 

POINT TO POINT MICROWAVE RADIO SERVICE 

ND— 1496-CF-P-78 Souris River Tele¬ 
phone (KAN85) Minot A.F.B. 12 miles 
north of Minot, (Ward) N. Dak. Lat. 
48'2501" N. Long. 101*1913" W. C.P. to 
add a new point of communication on fre¬ 
quency 2162.4H MHz on azimuth 350.2* 
toward Lansford. N. Dak. 

ND—1497-CF-P-78 Same (new) Laurel St 
between 1st and 2nd Aves. Lansford, (Bot¬ 
tineau) N. Dak. Latitude 48*37'42" N. Lon¬ 
gitude 101*22'30'' W. C.P. for a new station 
on frequencies 2112.4H MHz on azimuth 
170.2* toward Minot, N. Dak. and 2117.2H 
MHz on azimuth 326.7* toward Mohall. N. 
Dak. 

ND—1498-CF-P-78 Same (new) Elizabeth 
St. between 3rd and 4th Mohall, (Ren¬ 
ville) N. Dak. Lat. 48*45'52" N. Long. 
101*30'38" W. C.P. for a new station on 
frequency 2167.2H MHz on azimuth 146.6* 
toward Lansford. N. Dak. 

MI—1531-CF-P-78 General Telephone Co. 
of Michigan (new) 860 Terrace Muskegon. 
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(Muskegon) Mich. Lat. 43*14*13" N. Long. 
86*14*47" W. C.P. for a new station on fre¬ 
quencies 10875V and 11035V MHz on azi¬ 
muth 175.5* toward Grand Haven, Mich. 

MI—1532-CF-P-78 Same (new) 440 64th 
Ave., Coopersville, (Ottawa) Mich. Lat. 
43*04 07" N. Long. 85*56 44" W. C.P. for a 
new station on frequencies 10875V, 
11035V MHz on azimuth 268.5° toward 
Grand Havens, Mich, and 10875V, 11035V 
MHz on azimuth 109.2* toward Walker, 
Mich. 

MI—1533-CF-P-78 Michigan Bell Tele¬ 
phone Co. (WAX85) 114 North Division 
St., Grand Rapids, (Kent) Mich. Lat. 
42*57'57" N. Long. 85*40 03" W. C.P. to add 
a new point of communication on frequen¬ 
cies 10875V and 11035V MHz on azimuth 
312.4* toward Walker. Mich. 

MI—1534-CF-P-78 Same (new) On 3 Mile 
Rd., 2 miles west of Walker. (Kent) Mich. 
Lat. 43*0100" N. Long. 85*44*36 * W. C.P. 
for a new station on frequencies 11405V 
and 11565V MHz on azimuth 132.4* toward 
Grand Rapids. Mich., 11405V and 11565V 
MHz on azimuth 289.4* toward Coopers¬ 
ville, Mich. 

MI—1535-CF-P-78 Same (new) 501 Wash¬ 
ington St., Grand Haven, (Ottawa) Mich. 
Lat. 43°03'46" N. Long. 86*13 33" W. C.P. 
for a new station on frequencies 11405V, 
11565V MHz on azimuth 88.3* toward Coo¬ 
persville. and 11405V, 11565V MHz on azi¬ 
muth 355.1* toward Muskegon. Mich. 

PA—1577-CF-P-78 Bell Telephone Co. of 
Pennsylvania (KIK88) 723 Linden Street, 
Allentown, (Lehigh) Pa. Lat. 40*3613" N. 
Long. 75*28*26" W. C.P. to add a new point 
of communication on frequencies 10975H, 
10815H and 10855V MHz on azimuth 
142.5* toward Lanark. Pa. 

PA—1578-CF-P-78 Bell Telephone Co. of 
Pennsylvania (new) Lanark 3 miles SE. of 
Allentown. (Lehigh) Pa. Lat. 40°33 59" N. 
Long. 75*2611" W. C.P. for a new station 
on frequencies 11385H. 11545H, 11585V 
MHz on azimuth 322.5* toward Allentown, 
Pa., and 11425V, 11665V. 11465H MHz on 
azimuth 180.7* toward Finland, Pa. 

PA—1579-CF-P-78 Same (new) 0,95 mile 
NW. of Finland, (Bucks) Pa. Lat. 40*23 36" 
N. Long. 75*2612" W. CJP. for a new sta¬ 
tion on frequencies 10735V, 10975V, 

10855H MHz on azimuth 0.7* and 10735V, 
10975V. 10855H MHz on azimuth 186.0* 
toward Schw T enksville, Pa. 

PA—1580-CF-P-78 Same (new) Spring 
Mountain Road, Schwenksville, (Mont¬ 
gomery) Pa. Lat. 40*16*06" N. Long. 
75*27*24" W. C.P. for a new station on fre¬ 
quencies 11425V. 11665V, 11465H MHz on 
azimuth 6.7* toward Finland, Pa.. 11425V, 
11665V. 11465H MHz on azimuth 164.6* 
toward Eagleville, Pa. 

PA—1581-CF-P-78 (new) Wilson Boule¬ 
vard. Eagleville, (Montgomery) Pa., Lat. 
40*09*32" N. Long. 75*25*05" W. C.P. for a 
new station on frequencies 10735V, 
10975V. 10855H MHz on azimuth 344.9* 
toward Schwenksville, Pa., and 10735V, 
10975V, 10855H MHz on azimuth 169.6* 
toward Wayne. Pa. 

PA—1582-CF-P-78 Same (new) 60 West 
Avenue, Wayne, (Del ware) Pa. Lat. 
40*02*44" N. Long. 75*23 30" W. C.P. for a 
new station on frequencies 11425V, 
11665V and 11465H MHz on azimuth 
349.8* toward Eagleville, Pa. 

AZ—1617-CF-P-78 South Central Utah 
Telephone Association, Inc. (new) Colora¬ 
do City. (Mohave) Arlz. Lat. 36*59*30" N. 
Long. 112*58*29" W. C.P. for a new station 
on frequency 2120V MHz on azimuth 
301.8* toward Little Creek, Ariz. 
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OH—1618-CF-P-78 Ohio Bell Telephone 
Co. (WQ051) 0.5 mile east of Bloomfield, 
(Muskingum) Ohio. Lat. 40*02*56" N. Long. 
81*44 01" W. C.P. to add frequency 6004.5V 
MHz toward Bamesvllle, Ohio. 

OH—1619-CF-P-78 Same (KQH37) Mor- 
ganton Ave., Bamesvllle. (Belmont) Ohio. 
Lat. 39*5912" N. Long. 81*09*39" W. C.P. to 
add frequency 6256.5V MHz on azimuth 
278.2* toward Bloomfield, Ohio, add a new 
point of communication on frequency 
6256.5H MHz on azimuth 54.1° toward 
Fairpoint, Ohio and increase structure 
height. 

OH—1620-CF-P-78 Same (new) 2.6 miles 
Northeast of Fairpoint. (Belmont) Ohio. 
Lat. 40*0813" N. Long. 80*53 22" W. C.P. 
for a new station on frequencies 6004.5H 
MHz on azimuth 234.3* toward Bames¬ 
vllle. Ohio, and 6004.5V MHz on azimuth 
44.8* toward Mingo Junction. Ohio. 

OH—1621-CF-P-78 Ohio Bell Telephone 
Co. (KQN47) Mingo Junction 2.2 miles 
SW. of Steubenville. (Jefferson) Ohio. 
Lat.40*19*58" N. Long. 80*38*07" W. C.P. to 
add a new point of communication on fre¬ 
quencies 6256.5V MHz on azimuth 224.9* 
toward Fairpolnts, Ohio, and 10875V MHz 
on azimuth 27.2* tow T ard Steubenville, 
Ohio. 

OH—1622-CF-P-78 Same (new) 218 North 
Fifth St. Steubenville, (Jefferson) Ohio. 
Lat. 40*21*45" N. Long. 80*36 55" W. C.P. 
for a new station on frequency 11325V 
MHz on azimuth 207.3* toward Mingo 
Junction, Ohio. 

OR—1623-CF-P-78 Pacific Northwest Bell 
Telephone Co. (KOC65) 819 SW. Oak 
Street Portland, (Multnomah) Oreg. Lat. 
45°31'22" N. Long. 122*40*42” W. C.P. to re¬ 
place transmitters on 11305V MHz toward 
Oregon City, Oreg. 

OR—1624-CF-P-78 Same (KOS29) 4.3 

miles ENE. of Oregon City, (Clackamas) 
Oreg. Lat. 45*22*56" N. Long. 122*3113" W. 
C.P. to replace transmitters on frequen¬ 
cies 10895V MHz toward Portland, Oreg., 
and 10955V MHz toward Silverton. Oreg. 

OR—1625-CF-P-78 Same (KOS28) 2.8 

miles SSE. of Silverton, (Marion) Oreg. 
Lat. 44*57*48" N. Long. 122*45 12 * W. C.P. 
to replace transmitters on frequencies 
11405V MHz toward Oregon City. Oreg., 
6375.2H MHz and 11385H MHz toward Pe¬ 
terson Butte, Oreg. 

OR—1626-CF-P-78 Same (KOR66) Peter¬ 
son Butte 4.1 miles WSW. of Lebanon, 
(Linn) Oreg. Lat. 44*30*33" N. Long. 
122*58 43" W. C.P. to replace transmitters 
on frequencies 6004.5V, 10975H MHz 
toward Silverton, Oreg,. and 6123.1H, 
10995H MHz toward Blanton Hill, Oreg. 

OR—1627-CF-P-78 Same (KOR65) Blan¬ 
ton Hill 3.5 miles south of Eugene, (Lane) 
Oreg. Lat. 44*00*04" N. Long. 123*06*22" W. 
C.P. to replace transmitters on frequen¬ 
cies 6256.5V, 11445H MHz toward Peter¬ 
son Butte, Oreg., and 11565H. 11645V 
MHz toward Eugene, Oreg. 

OR—1628-CF-P-78 Same (KOR65) 112 

10th Ave. East Eugene, (Lane) Oreg. Lat. 
44*02*55" N. Long. 123*05*23" W. C.P. to re¬ 
place transmitters on frequencies 10715V 
and 11115H MHz toward Blanton Hill, 
Oreg. 

CA—1650-CF-P-78 Pacific Telephone and 
Telegraph Co. (KML61) 1520 20th St. Ba¬ 
kersfield. (Kem) Calif. Lat. 35*22*39" N. 
Long. 119’01'08" W. C.P. to move and re¬ 
place antennas on frequency 4190V MHz 
toward Temblor Ran. Calif. 

WI—1651-CF-P-78 Wisconsin Telephone 
Co. (KS085) 221 West Washington St. Ap¬ 
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pleton, (Outagamie) Wis. Lat. 44*15*45" N. 
Long. 88*24*30' W. C.P. to add a new point 
of communication on frequencies 6197.2V, 
6375.2V and 11305V MHz on azimuth 76.0* 
toward Lark. Wis. 

WI—1652-CF-P-78 Same (WDE38) 2 miles 
north of Lark, (Brown) Wis. Lat. 44*20*40" 
N. Long. 87*56*46 * W. C.P. to add a new 
point of communication on frequencies 
5974.8H, 6123.1V, 10975V MHz on azimuth 
256.3* toward Appleton, Wis., and 5974.8V, 
6004.5H. 10975V MHz on azimuth 343.8* 
toward Green Bay, Wis. 

WI—1653-CF-P-78 Same (KS087) 205 

South Jefferson St. Green Bay, (Brown) 
Wis. Lat. 44*30 43" N. Long. 88*00 50" W. 
C.P. to add a new point of communication 
on frequencies 6197.2V, 6375.2V and 
11305V MHz on azimuth 163.8* toward 
Lark. Wis. 

NJ—1654-CF-P-78 New Jersey Bell Tele¬ 
phone Co. (KYS27) 18 Paterson Street 
New Brunswick, (Middlesex) N.J. Lat. 
40*29*40" N. Long. 74*26*37" W. C.P. to add 
transmitters and frequencies 10895H, 
10975V and 10975H MHz toward James- 
burg, N.J. 

NJ-1655-CF-P-78 Same (WCF992) James- 
burg N/N Spots wood Gravel Hill Rd. 
Monroe Township, (Middlesex) N.J. Lat. 
40*21*31" N. Long. 74*24*21" W. C.P. to add 
transmitters and frequencies 11585H. 
11665V, 11665H MHz toward New Bruns¬ 
wick, N.J., and 11585H, 11665V, 11665H 
MHz toward Freehold, N.J. 

NJ—1656-CF-P-78 Same (WCF993) Free¬ 
hold 175 West Main St. Freehold Town¬ 
ship. (Monmouth) N.J. Lat. 40*15*03" N. 
Long. 74*17*28" W. C.P. to add transmit¬ 
ters and frequencies 10895H, 10975V, and 
10975H MHz toward Jamesburg, N.J. 

MAJOR AMENDMENTS 

3600-CF-P-76 RCA American Communica¬ 
tions, Inc. (new), Chicago (CTO), 2 north 
Riverside Plaza Office Building, Illinois. 
(Lat. 41*52*57" N., Long. 87*38 21" W.). Ap¬ 
plication amended to change frequencies 
to 6226.9H MHz, 6286.2H MHz. and 
6345.5H MHz toward Wauconda. Ill., on 
azimuth 317.9*. All other particulars same 
as reported on Public Notice dated April 
26, 1976, Report No. 803. 

151- CF-P-78 Western Tele-Communica¬ 
tions, Inc. (new), Phoenix Earth, 4.75 
miles NNW of Buckeye. Ariz. (Lat 
33*26 06" N., Long. 112*36 56" W.). C.P. for 
a new station to operate on 11385H, 
11305H, 11225H MHz toward Phoenix 
W.U.2. Ariz. and 11585V MHz toward 
KPHO-TV, Arizona on azimuths 88.3* and 
81.8* respectively. This entry replaces 
Public Notice dated October 31. 1977, 
Report No. 882, as previous reported. 

152- CF-P-78 Same as above (new), Phoe¬ 
nix WU 2, 10th Avenue and Jefferson 
Street, Phoenix, Ariz. (Lat. 33*26*48" N.. 
Long. 112*05*08" W.). C.P. for a new sta¬ 
tion to operate on 10775H, 10935H MHz 
toward Phoenix Earth. Ariz. and 10895H, 
10815H MHz toward KTVK-TV. Arizona 
on azimuths 268.6* and 38.2* respectively. 
This replaces entry of Public Notice dated 
October 31, 1977, Report No. 882. 

153- CF-P-78 Same (new), KPHO-TV. 4016 
North Black Canyon Highway, Phoenix, 
Ariz. (Lat. 33*29*40" N., Long. 112*06*47" 
W.). C.P. for a new station to operate on 
10895V MHz toward Phoenix Earth. Ariz. 
on azimuth 262.1* This replaces entry of 
Public Notice dated October 31, 1977, 
Report No. 882. 

154- CF-P-78 Same (new), KTVK-TV, 3435 
North 16th Street, Phoeniz, Ariz. (Lat. 
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33-2917" N.. Long. 112*02'48" W.). C.P. for 
a new station to operate on 11585H MHz 
toward Phoenix WU 2. Ariz. on azimuth 
218.2*. This replaces entry of Public 
Notice dated October 31.1977. Report No. 
882. 

[FR Doc. 78-8480 Piled 3-30-78; 8:45 ami 
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FM BROADCAST APPLICATIONS READY AND 
AVAILABLE FOR PROCESSING 

Adopted: March 23.1978. 

Released: March 24, 1978. 

Notice is hereby given, pursuant to 
§ 1.573(d) of the Commission’s rules, 
that the FM broadcast applications 
listed in the attached Appendix below 
will be considered as ready and avail¬ 
able for processing on May 5, 1978. 
Since the listed applications for Lub¬ 
bock, Tex., are timely filed and mutu¬ 
ally exclusive with the earlier filed 
and cut-off application of Radio Lub¬ 
bock, Inc., File No. BPH-10,375, no 
other applications which involve con¬ 
flict with these applications may be 
filed. Rather the purpose of this 
Notice is to establish a date by which 
the parties to the forthcoming com¬ 
parative hearing may compute the 
deadlines for filing amendments as a 
matter of right under § 1.522(a)(2) of 
the rules and pleadings to specify 
issues pursuant to § 1.584. 

The attention of any party in inter¬ 
est desiring to file a petition to deny 
any listed application pursuant to Sec¬ 
tion 309(d)(1) of the Communications 
Act of 1934, as amended, is directed to 
§ 1.580(0 of the Commission’s rules for 
provisions governing the time for 
filing and other requirements relating 
to such pleadings. 

This notice supersedes <4 FCC Public 
Notice-Mimeo No. 96751,” adopted 
February 7, 1978, released February 9, 
1978. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

Appendix 

BPH-10,463 NEW, Lubbock, Tex., Rex 

Broadcasting Corp., Req: 102.5 MHz; 

Channel No. 273C. ERP. 100 KW; HAAT: 

749 Ft. 

BPH-10,522 NEW. Lubbock. Tex.. David P. 

Pinkston and Robert E. Clark, tr/as West¬ 
ern Broadcasting Co.. Req; 102.5 MHz; 

Channel No. 273C. ERP: 78 kW; HAAT: 
I 238 Ft. 

[FR Doc. 78-8479 Filed 3-30-78; 8:45 am] 
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[BC Docket Nos. 78-104—78-106; File Nos. 

BPH-9903, etc.] 

GRAY-SCHWARTZ BROADCASTING ET AL 

Memorandum Opinion and Order Designating 

Applications for Consolidated Hearing on 

Stated Issues 

Adopted: March 15,1978. 

Released: March 28.1978. 

In re Applications of Marvin G. 
Schwartz and Enid Schwartz d.b.a. 
Gray-Schwartz Broadcasting, Palm 
Springs, Calif., Req: 100.9 MHz, Chan¬ 
nel 265, 575 W (H&V); 620 feet, BC 
Docket No. 78-104, File No. BPH-9903; 
KPSI Radio Corp., Palm Springs, 
Calif., Req: 100.9 MHz, Channel 265, 
525 W (H&V); 640 feet, BC Docket No. 
78-105, File No. BPH-10,069; Westmin¬ 
ster Broadcasting Corp., Palm Springs, 
Calif., Req: 100.9 MHz, Channel 265, 
3.0 kW (H&V); 300 feet, BC Docket 
No. 78-106, File No. BPH-10,266; For 
construction permits. 

1. The Commission, by the Chief. 
Broadcast Bureau, acting pursuant to 
delegated authority, has before it the 
above-captioned mutually exclusive 
applications. KPSI Radio Corp. is the 
licensee of standard broadcast station 
KPSI, and Westminster Broadcasting 
Corp. is the licensee of standard 
broadcast station KCMJ, both licensed 
to Palm Springs, Calif. 

2. Gray-Schwartz Broadcasting 
(Gray-Schwartz) has failed to comply 
with the requirements of the “Primer 
on Ascertainment of Community Prob¬ 
lems by Broadcast Applicants,” 27 
FCC 2d 650, 21 RR 2d 1507 (1971), 
(hereinafter “Primer”). By letter 
dated June 2, 1977, the Commission 
advised Gray-Schwartz in detail of the 
deficiencies in its ascertainment show¬ 
ing. The applicant has failed, in large 
part, to remedy these deficiencies. For 
example, the applicant has provided 
an inadequate compositional study of 
Palm Springs in that it has not de¬ 
scribed the public service organiza¬ 
tions of the community, as required by 
Question and Answer 9 of the 
“Primer.” The Commission, therefore, 
has an insufficient basis for determin¬ 
ing whether the Applicant has contact¬ 
ed leaders of all significant groups in 
Palm Springs; indeed, it appears that 
groups such as charitable, recreational 
and women’s organizations have not 
been contacted. Leaders of certain 
other groups, such as the elderly, edu¬ 
cation, and cultural organizations, 
were contacted only by Edward J. 
Jaeger, who has been shown not to be 
a principal or management-level em¬ 
ployee of the applicant. Further the 
application discloses no interviews 
with leaders in other communities to 
be served * 1 other than interviews con- 


1 Questions and Answers 6 and 7 of the 
“Primer” require an applicant to ascertain 


ducted by Mr. Jaeger. Since Question 
and Answer 11(a) of the “Primer” rec¬ 
ognizes as valid only interviews con¬ 
ducted by principals, management- 
level or prospective management-level 
employees, these interviews must be 
disallowed. Thus, leaders of several 
significant groups in the proposed 
community of license have apparently 
not been validly consulted, and the ap¬ 
plicant’s ascertainment showing ap¬ 
pears defective.* An ascertainment 
issue will therefore be specified as to 
Gray-Schwartz. 

3. Data submitted by the applicants 
indicate that there would be a signifi¬ 
cant difference in the size of the areas 
and populations which would receive 
service from the proposals. Conse¬ 
quently, for the purposes of compari¬ 
son, the areas and populations which 
would receive FM service of 1.0 mV/m 
or greater intensity, together with the 
availability of other primary aural ser¬ 
vices in such areas, will be considered 
under the standard comparative issue, 
for the purpose of determining wheth¬ 
er a comparative preference should 
accrue to any of the applicants. 

4. None of the applicants will be able 
to provide a 3.16 mV/m signal to the 
entire city of Palm Springs, as re¬ 
quired by § 73.315(a) of the Commis¬ 
sion’s rules. All three proposals would, 
however, serve all the developed areas 
of the city. The portion of Palm 
Springs not encompassed within the 
3.16 mV/m contour contains parts of a 
National Forest, Indian reservation 
and state game refuge, and is almost 
entirely mountainous terrain. It is vir¬ 
tually uninhabited. Under the circum¬ 
stances, we have determined that 
waiver of this provision is appropriate. 
“Quality Broadcasting Corp.,” 62 FCC 
2d 586. 39 RR 2d 905 (1977). A grant of 
the successful application will be con¬ 
ditioned accordingly. 

5. Westminister Broadcasting Corp. 
proposes duplication of the program¬ 
ming of its commonly owned AM sta¬ 
tion, KCMJ, during 15.1 percent of its 
proposed schedule. Therefore, evi¬ 
dence regarding program duplication 
will be admissible under the standard 
comparative issue. When duplicated 
programming is proposed, the showing 
permitted under the standard com¬ 
parative issue will be limited to evi¬ 
dence concerning the benefits to be 
derived from the proposed duplication 
which would offset its inherent ineffi¬ 
ciency. "Jones T. Sudbury,” 8 FCC 2d 
360, 10 RR 2d 114(1967). 


the problems of major communities (other 
than the community of license) within its 
service contour, or to show why it intends 
not to serve those communities. In Exhibit 6 
of the Gray-Schwartz application, the appli¬ 
cant states its intention to serve six such 
communities near Palm Springs. 

1 Question and Answer 16 of the "Primer” 
indicates that failure to contact leaders of a 
significant group in the community renders 
the ascertainment defective. 
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6. Question 26 of Section IV-A of 
FCC Form 301 requests the applicant 
to state its normal maximum of com¬ 
mercial matter in any hour. If the ap¬ 
plicant plans to exceed this limit, it 
must state under what circumstances 
and how often it will do so. and what 
limits will then apply. The original 
Gray-Schwartz application stated that 
the applicant would exceed its normal 
limit of 12 minutes per hour only for 
“political addresses," but did not state 
how often this would occur or what 
limits would then apply. The Commis¬ 
sion's deficiency letter requested the 
missing information, but the appli¬ 
cant’s amendment stated only that it 
would allow political addresses of up 
to 30 minutes. It has not stated how 
often this will occur. Also, it is not 
clear whether by “political addresses" 
the applicant means paid political 
matter; if so. the porposal appears in¬ 
consistent with the Commission's 
“Statement of Policy re Political Spot 
Announcements on Radio," 59 FCC 2d 
103, 36 RR 2d 1633 (1976).* An appro¬ 
priate issue will therefore be specified. 

7. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. However, because the pro¬ 
posals are mutually exclusive, they 
must be designated for hearing in a 
consolidated proceeding on the issues 
specified below. 

8. Accordingly , it is ordered. That, 
pursuant to Section 309(e) of the Com¬ 
munications Act of 1934, as amended, 
the applications are designated for 
hearing in a consolidated proceeding, 
at a time and place to be specified in a 
subsequent Order, upon the following 
issues: 

(1) To determine the efforts made 
by Gray-Schwartz Broadcasting to as¬ 
certain the problems, needs and inter¬ 
ests of the area to be served and the 
means by which the applicant pro¬ 
poses to meet them. 

(2) To determine whether the com¬ 
mercial proposal of Gray-Schwartz 
Broadcasting complies with Commis¬ 
sion policy. 

(3) To determine which of the pro¬ 
posals would, on a comparative basis, 
best serve the public interest. 

(4) To determine, in light of the evi¬ 
dence adduced pursuant to the forego¬ 
ing issues, which of the applications 
should be granted. 

9. It is further ordered. That the ap¬ 
plicants herein, to avail themselves of 


* This policy statement calls into question 
a commercial proposal for more than a 
normal maximum of 18 minutes of commer¬ 
cial matter per hour, with exceptions of: (1) 
Up to 20 minutes of commercial matter per 
hour in no more than 10 percent of the 
hours in any broadcast week, and (2) up to 
24 minutes where the excess over 20 min¬ 
utes is purely political advertising, in no 
more than 10 percent of the applicable 
lowest unit charge period. 


the opportunity to be heard, pursuant 
to § 1.221(c) of the Commission’s rules, 
in person or by attorney shall, within 
twenty days of the mailing of this 
Order, file in triplicate with the Com¬ 
mission a written appearance stating 
an intention to appear on the date 
fixed for the hearing and to present 
evidence on the issues specified in this 
Order. 

10. It is further ordered, That the ap¬ 
plicants herein shall, pursuant to 
5 311(a)(2) of the Communications Act 
of 1934, as amended, and § 1.594 of the 
Commission’s rules, give notice of the 
hearing (either individually or, if fea¬ 
sible and consistent with the rules, 
jointly) within the time and in the 
manner prescribed in such rule, and 
shall advise the Commission of the 
publication of such notice as required 
by § 1.594(g) of the rules. 

Federal Communications 
Commission, 

Wallace E. Johnson, 

Chief, Broadcast Bureau. 

[FR Doc. 78-8477 Filed 3-30-78; 8:45 am] 


[ 6712 - 01 ] 

PERSONAL USE RADIO ADVISORY COMMITTEE 
(PURAC) 

Renewal and Announcement of Final Meeting 

A. Notice of Renewal 

The Federal Communications Com¬ 
mission has determined that renewal 
of the Personal Use Radio Advisory 
Committee as an advisory committee 
of the Federal Government is neces¬ 
sary and in the public interest. Pursu¬ 
ant to the Federal Advisory Commit¬ 
tee Act (Pub. L. 92-463) notice of re¬ 
newal is hereby provided. 

The purpose of the committee is to 
advise the Commission on potential so¬ 
lutions to the interference and en¬ 
forcement problems being experienced 
in the personal radio services. 

The PURAC has been renewed for 
an additional two-week period extend¬ 
ing until May 1, 1978. 

B. Announcement of Final Meeting 
DATES: April 19-20, 1978. 

TIME: 9 a.m. each day. 

LOCATION: Sheraton Inn, Gettys¬ 
burg, Pa. 

AGENDA: PURAC members will dis¬ 
cuss and vote on recommendations 
from the following task areas: Local 
Interference; Electromagnetic Com¬ 
patibility; Public Safety Uses; General 
Mobile Radio Services; and Future 
Needs. 

There will be no individual task area 
meetings. 

Interested members of the public 
may attend and participate in discus¬ 
sion, but only PURAC members are 
eligible to vote. 


Any PURAC member who is unable 
to attend may designate his proxy 
with a signed statement identifying 
the member who will vote for him. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

[FR Doc. 78-8473 Filed 3-30-78; 8:45 am] 

[ 6712 - 01 ] 

[BC Docket No. 78-94; File No. BRH-526: 

FCC 78-178] 

SJR COMMUNICATIONS, INC 

Memorandum Opinion and Order Designating 

Applications for Consolidated Heoring on 

Stated Issues 

Adopted: March 8, 1978. 

Released: March 21. 1978. 

By the Commission: Commissioners 
Quello and Fogarty concurring in the 
result. 

1. Before the Commission for its con¬ 
sideration are: (a) SJR Communica¬ 
tions, Inc.’s 1976 renewal application 
for Station WQAIXFM), Cleveland, 
Ohio; (b) two Commission letters of in¬ 
quiry, dated August 6, 1976, and 
March 25, 1977; and (c) licensee’s re¬ 
sponses to those inquiries as amend¬ 
ments to its renewal application, dated 
August 23, 1976, and May 3. 1977. The 
Commission has reviewed this applica¬ 
tion and is of the view that substantial 
and material questions remain as to 
the responsiveness of the licensee’s 
past programming and the adequacy 
of its proposed programming for the 
1976 through 1979 renewal period. 
Therefore, for the reasons set forth 
infra, WQAL’s renewal application will 
be designated for an evidentiary hear¬ 
ing. 

2. By way of background, in its re¬ 
newal application WQAL proposed 2.3 
percent news and 0.6 percent public af¬ 
fairs for its total non-entertainment 
programming. These low percentages 
marked the application for special at¬ 
tention. since section 0.281 of the 
Commission’s rules provides that ap¬ 
plications by commercial FM licensees 
proposing less than six percent (6.0 
percent) total non-entertainment pro¬ 
gramming be referred to the Commis¬ 
sion en banc for its consideration. 47 
CFR 0.281(a)(8)(i). In response to a 
Broadcast Bureau request that WQAL 
explain its public interest justifica¬ 
tions for the low proposal, licensee 
stated it served the public interest 
through locally-produced “meaningful 
and quality Public Affairs program¬ 
ming" and that the station’s operation 
“has received widespread acclaim in 
the community and has been afforded 
wholesale praise by community lead¬ 
ers as well as members of the general 
public.” Further, WQAL stated that 
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because of the number of stations in 
the Cleveland area, it was “highly un¬ 
likely” that changing its program 
schedule could “better contribute to 
the community needs and problems or 
the diversity of available broadcast 
matter in the market • • V* 

3. The Broadcast Bureau, pursuant 
to §0.281 of the Commission’s rules, 
brought WQAL’s non-entertainment 
programming proposal and public in¬ 
terest justifications to the Commission 
for its consideration on March 1, 1977. 
The Commission found the licensee’s 
arguments unpersuasive and instruct¬ 
ed the Broadcast Bureau to seek yet 
another explanation from WQAL. In 
its second inquiry the Commission 
noted its problems with the licensee's 
explanation, and pointed out that fa¬ 
vorable public acceptance of a licens¬ 
ee’s programming format does not in¬ 
dicate whether the ascertained needs 
and problems are being met and that 
other stations cannot fulfill the licens¬ 
ee’s public interest responsibilities. Li¬ 
censee responded by reiterating its 
proposal to meet community problems 
with newscasts, public service an¬ 
nouncements, and regularly scheduled 
public affairs programming and by 
citing its distinguished service record. 

4. This licensee has been given sever¬ 
al opportunities to provide public in¬ 
terest justifications as to how it will 
meet its community’s problems, needs, 
and interests. The licensee’s responses 
have provided little additional insight, 
however, and the Commission must 
proceed on the basis of the informa¬ 
tion now before it. 1 

5. Besides reviewing WQAL’s pro¬ 
posed programming, we have also 
noted its past programming. 2 In its 
1973 renewal application WQAL pro¬ 
posed 2.3 percent news and 0.6 percent 
public affairs programming. Its 1976 
renewal application indicates that the 
station actually broadcast 3.2 percent 
news and 0.9 percent public affairs in 
the composite week. The only public 
affairs program proposed in 1973, a 
half-hour “Community Close-Up,” was 


1 In a concurrent action, we have carefully 
examined the program proposals of five 
other FM stations proposing less than six 
percent non-entertainment programming. 
However, it appears that the non-entertain¬ 
ment programming of those other stations 
could reasonably be expected to meet ascer¬ 
tained community problems, needs and In¬ 
terests. Therefore, we have authorized the 
Chief of the Broadcast Bureau to grant 
these renewal applications when possible. 
The five stations are WKLS(FM), Atlanta; 
WWJ-FM, Detroit; WYSP(FM), Philadel¬ 
phia; WJMD<FM), Bethesda, Md.; and 
WMJC(FM), Birmingham, Mich. 

•A closer examination of WQAL's past 
programming is caHed for in light of licens¬ 
ee's heavy reliance on the effectiveness and 
adequacy of its past programming as Justifi¬ 
cation for its low non-entertainment pro¬ 
gramming proposals. 


to be broadcast on Saturday and 
Sunday mornings 3 from 7:30 to 8 a.m., 
but was actually broadcast between 
4:30 and 6 a.m. In addition to “Com¬ 
munity Close-Up,” composite week 
logs show two unexplained five- 
minute 4 * * * programs logged as “public 
affairs” Monday through Friday at 
about 8:25 a.m. and 6:25 p.m., one ap¬ 
parently sponsored by the Cleveland 
Electric Illuminating Co. and the 
other by Blue Cross of Northeast 
Ohio. 8 

6. In an effort to determine the re¬ 
sponsiveness of these public affairs 
programs to ascertained community 
needs, the Commission has reviewed 
summaries of each “Community Close- 
Up” broadcast in the renewal period, 
and titles of the week-day programs 
broadcast in the composite week.® It 
appears that some segments of both 
may consist of programming other 
than public affairs, and based upon an 
analysis of the station’s program logs, 
that part of the five minutes logged 
for the week-day programs may be 
commercial matter. The Commission 
is therefore unable to determine from 
the information now available how as¬ 
certained problems were and are to be 
met with the licensee’s past and pro¬ 
posed non-entertainment program¬ 
ming. 

7. Another matter that particularly 
concerns the Commission is the sched¬ 
uling of WQAL’s public affairs pro¬ 
gramming. WQAL’s 1976 renewal ap¬ 
plication shows “Community Close- 
Up” will be aired between 4:30 and 6 


•For the 1976-1979 license term, licensee 

proposes to broadcast “Community Close- 

Up” only on Sunday mornings. 

4 But see paragraph 6, infra. 

•No further explanation of these pro¬ 
grams or their contents has been provided 
by WQAL, and the Commission is unable to 
determine if these programs could reason¬ 
ably be classified as public affairs. 

•For example, the titles of some “Commu¬ 
nity Close-Up” segments were “The Singin’ 
Angels,” “Cleveland Comets (Wheelchair 
Basketball),” “Pilot Dogs Inc.,” “Western 
Reserve Historical Museum (Crawford Auto- 
Aviation Museum),” “Cleveland Music 
School Settlement.” “Y.W.C.A.,” “U.S. 

Postal Service,” “U.8. Navy,” “Transcenden¬ 
tal Meditation.” “Cleveland Public Library.” 
“North Ohio Patrolman Benevolent Associ¬ 
ation,” “Camp Courage,” “Cleveland Col¬ 
lege of Podiatry.” “U.S. Coast Guard.” 
“United Torch,” and “The Alta House.” The 
titles of the week-day programs logged as 
public affairs during the composite week 
were “Helene . . . One of a Kind,” “To Your 
Good Health,” “Don’t Give Me Any 
Breaks.” “Those Salty Salvagers,” "The 
Grand Old Patriot,” “New Progress in Alco¬ 
holism.” “What's an Innocent Heart 
Murmur?”, “Ski Binding Safety,” “Problems 

in Drinking,” and “Going to the Pediatri¬ 
cian.” While some of these topics may 
indeed be public affairs programming, the 
records before the Commission does not 
provide sufficient information for an ade¬ 
quate determination. 


a.m. Sunday mornings. While the 
Commission prefers to allow each li¬ 
censee discretion In the scheduling of 
its non-entertainment programs, “the 
applicant is expected to schedule the 
time of presentation on a good faith 
judgment as to when it could reason¬ 
ably be expected to be effective.” 
Question and Answer 36, “Primer on 
Ascertainment of Community Prob¬ 
lems by Broadcast Applicants”, 27 
FCC 2d 650, 687 (1971); “Time-Life 
Broadcast, Inc.”, 33 FCC 2d 1050, 1092 
(1972). See also Question and Answer 
31, “Ascertainment of Community 
Problems by Broadcast Applicants”, 57 
FCC 2d 418, 445 (1976). While we have 
been extremely reluctant to intervene 
in this area, we are deeply concerned 
as to how this licensee has met its 
public interest obligations by schedul¬ 
ing its public affairs programming be¬ 
tween 4:30 and 6 a,m. on Saturday and 
Sunday mornings. Since the applicant 
has not explained how its program¬ 
ming was reasonably effective during 
these times, we believe that this 
matter must be fully explored in hear¬ 
ing. Therefore, a question is raised as 
to WQAL's ability to meet its acer- 
tained problems with its non-enter¬ 
tainment programming time schedule. 

8. In light of the time period in 
which “Community Close-Up” was 
broadcast, the questionable content of 
both public affairs programs, and the 
very limited amount of such program¬ 
ming, we are unable to conclude that 
WQAL’s past programming has been 
responsive to the community’s prob¬ 
lems, needs, and Interests. Since the 
applicant’s proposed programming is 
in essentially the same format and 
time period, we likewise are unable to 
conclude that WQAL’s future pro¬ 
gramming will be responsive to the 
community’s problems, needs, and in¬ 
terests. Therefore, we will specify a 
proposed programming issue as well. 

9. Accordingly , it is ordered. That, 
pursuant to section 309(e) of the Com¬ 
munications Act of 1934, as amended, 
the application for renewal of license 
of SJR Communications, Inc. for Sta¬ 
tion WQAL (FM), Cleveland, Ohio, is 
•designated for hearing at a time and 
place to be specified in a subsequent 
Order, upon the following issues: 

(1) Whether the non-entertainment 
programming broadcast by WQAL 
during the 1973-1976 license period 
was reasonably responsive to ascer¬ 
tained problems, needs, and interests; 
and 

(2) Whether WQAL’s proposed pro¬ 
gramming during the 1976-1979 li¬ 
cense period is adequate to meet ascer¬ 
tained problems, needs, and interests; 
and 

(3) To determine, in light of the evi¬ 
dence adduced under the preceding 
issues, whether a grant of the cap¬ 
tioned application would serve the 
public interest, convenience, and ne¬ 
cessity. 


FEDERAL REGISTER, VOL 43, NO. 63—FRIDAY, MARCH 31, 1978 







NOTICES 


13629 


10. It is further ordered , That in ac¬ 
cordance with section 309(e) of the 
Communications Act of 1934. as 
amended, the burden of proceeding 
with the introduction of evidence and 
the burden of proof shall be on SJR 
Communications. Inc. with respect to 
all issues herein. 

11. It is further ordered. That, to 
avail themselves of the opportunity to 
be heard, SJR Communications, Inc., 
pursuant to § 1.221(c) of the Commis¬ 


sion’s rules, in person or by attorney, 
shall within twenty (20) days of the 
mailing of this Order, file with the 
Commission in triplicate, a written ap¬ 
pearance stating an intention to 
appear on the date fixed for the hear¬ 
ing and present evidence on the issues 
specified in this Order. 

12. It is further ordered. That SJR 
Communications, Inc. shall, pursuant 
to section 311(a)(2) of the Communica¬ 
tions Act of 1934, as amended, and 


§ 1.594 of the Commission’s rules, give 
notice of the hearing within the time 
and manner prescribed in such rules, 
and shall advise the Commission of 
the publication of such notice as re¬ 
quired by § 1.594(g) of the rules. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

tFR Doc. 78-8475 Filed 3-30-78; 8:45 ami 


[ 6712 - 01 ] 

[Report No. 11101 

PETITIONS FOR RECONSIDERATION OF ACTIONS IN RULEMAKING PROCEEDINGS FILED 


March 24, 1978. 


Docket or RM No. 


Rule No. % Subject 

Date received 

19544 RM-1838..... 


-- Inquiry into problem* of public coast radiotelegraph stations. Filed by L. 

H. Baumlin. assistant business agent, American Communications Asso¬ 
ciation Local 10, International Brotherhood of Teamsters for the em¬ 
ployees of Marine Radio Station WSC/Tuckerton Radio. 

Mar. 16. 1978. 


Note.— Oppositions to petitions for reconsideration must be filed on or before April 17, 1978. Replies to an opposition must be filed 
within 10 days after time for filing oppositions has expired. 


Federal Communications Commission, 

William J. Tricarico, 

Secretary. 


[FR Doc. 78-8478 Filed 3-30-78; 8:45 am) 


[ 6712 - 01 ] 

[Docket No. 21109; RM-2748; RM-2853) 

TABLE OF ASSIGNMENTS, TELEVISION BROAD¬ 
CAST STATIONS, MEOFORD AND GRANTS 
PASS, OREG. 

Order Extending Time for Filing Oppositions to 
Petitions for Reconsideration 

Adopted: March 22. 1978. 

Released: March 24, 1978. 

By the Chief, Broadcast Bureau: 

1. On February 9, 1978, petitions for 
reconsideration' were filed by Sierra 
Cascade Communications, Inc., licens¬ 
ee of television Station KTVL, and 
Oregon Broadcasting Co., licensee of 
television Station KOBI, both of Med¬ 
ford, Oreg.. concerning the above-cap¬ 
tioned matter. The date for filing op¬ 
positions to these petitions is present¬ 
ly March 17. 1978. 

2. Counsel for Reverend Ravan filed 
a request for an extension of time to 
and including April 3, 1978, to file an 
opposition to the aforementioned peti¬ 
tions for reconsideration. Counsel 
states that due to the press of prior 
commitments more time is needed in 
order to collect appropriate informa¬ 
tion for a response. 


‘Public Notice of the petitions for recon¬ 
sideration was given on March 3, 1978. in 
the Federal Register, 43 FR 8849. 


3. Pursuant to the provisions of sec¬ 
tion 1.46 of the rules, motions for ex¬ 
tension of time are to be filed 7 days 
prior to the filing date. The exception 
which permits late-filed requests to be 
considered in case of last minute emer¬ 
gencies does not seem to apply. 
Rather, counsel should have anticipat¬ 
ed that a longer period of time would 
be needed to collect the pertinent in¬ 
formation. However, since the Com¬ 
mission feels it would be in the public 
interest to have all material available 
to it in arriving at a decision in this 
matter, and in view of the consent of 
counsel for both parties who have 
filed the petitions for reconsideration 
in this proceeding, we are granting the 
requested extension. 

4. Accordingly, it is ordered. That 
the date for filing oppositions to peti¬ 
tions for reconsideration in Docket No. 
21109 is extended to and including 
April 3, 1978. 

5. This action is taken pursuant to 
authority found in sections 4(0, 
5(d)(1), and 303(r) of the Communica¬ 
tions Act of 1934, as amended, and sec¬ 
tion 0.281 of the Commission’s Rules. 

Federal Communications 
Commission, 

Wallace E. Johnson, 

Chief, Broadcast Bureau. 

[FR Doc. 78-8526 Filed 3-30-78; 8:45 am) 


[ 6710 - 01 ] 

FEDERAL HOME LOAN BANK BOARD 

[H.C. No. 2141 

PAT GRIFFIN CO. 

Receipt of Application for Permission To Ac¬ 
quire Control of Central Savings and Loan 
Association 

March 28, 1978. 

Notice is hereby given that the Fed¬ 
eral Savings and Loan Insurance Cor¬ 
poration has received an application 
from the Pat Griffin Co., Fort Collins, 
Colo., a savings and loan holding com¬ 
pany, for approval of the acquisition 
of control of Central Savings and Loan 
Association, Casper, Wyo., an insured 
institution, under the provision of sec¬ 
tion 408(e) of the National Housing 
Act, as amended (12 U.S.C. 1730(e), 
and § 584.4 of the regulations for Sav¬ 
ings and Loan Holding Companies, 
said acquisition to be effected through 
the purchase of at least 80 percent of 
the outstanding guaranty capital stock 
of Central Savings and Loan Associ¬ 
ation. Following said acquisition, it is 
proposed that Central Savings and 
Loan Association be merged into Cap¬ 
itol Savings and Loan Association, 
Cheyenne, Wyo., an insured subsidiary 
of the Pat Griffin Co. Comments on 
the proposed acquisition should be 
submitted to the Director, or Deputy 
Director, Office of Examinations and 
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Supervision, Federal Home Loan Bank 
Board, Washington, D.C. 20552, oh or 
before May 1, 1978. 

J. J. Finn, 
Secretary , 

Federal Home Loan Bank Board. 
[FR Doc. 78-8507 Filed 3-30-78; 8:45 am] 


[ 6210 - 01 ] 

FEDERAL RESERVE SYSTEM 
CHEMICAL NEW YORK CORF. 

Proposed Expansion of Activitlos of Sun Statos 

Lift Insurance Co. and Great Lakes Insurance 

Co. 

Chemical New York Corp., New 
York, N.Y., has applied, pursuant to 
section 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8)) 
and § 225.4(b)(2) of the Board’s Regu¬ 
lation Y (12 CFR 225.4(b)(2)), for per¬ 
mission to.expand the activities of its 
indirect subsidiaries, Sun States Life 
Insurance Co., Cleveland, Ohio, and 
Great Lakes Insurance Co., Cleveland, 
Ohio. Notice of the application was 
published on March 9. 1978, in The 
Plain Dealer, a newspaper circulated 
in Cleveland, Ohio, and on February 6, 
1978, in The New York Times, a news¬ 
paper circulated in New York, N.Y. 

Applicant states that the proposed 
subsidiary would engage in the activi¬ 
ties of reinsuring credit life and credit 
accident and health insurance that is 
directly related to extensions of credit 
made or acquired by its banking sub¬ 
sidiaries in New York State. Such ac¬ 
tivities have been specified by the 
Board in § 225.4(a) of Regulation Y as 
permissible for bank holding com¬ 
panies, subject to Board approval of 
individual proposals in accordance 
with the procedures of § 225.4(b). 

Interested persons may express their 
views on the question whether con¬ 
summation of the proposal can “rea¬ 
sonably be expected to produce bene¬ 
fits to the public, such as greater con¬ 
venience, increased competition, or 
gains in efficiency, that outweigh pos¬ 
sible adverse effects, such as undue 
concentration of resources, decreased 
or unfair competition, conflicts of in¬ 
terests, or unsound banking practices.’* 
Any request for a hearing on this 
question should be accompanied by a 
statement summarizing the evidence 
the person requesting the hearing pro¬ 
poses to submit or to elicit at the hear¬ 
ing and a statement of the reasons 
why this matter should not be re¬ 
solved without a hearing. 

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
New York. 

Any views or requests for hearing 
should be submitted in writing and re¬ 
ceived by the Secretary, Board of Gov¬ 
ernors of the Federal Reserve System, 
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Washington, D.C. 20551, not later 
than April 31, 1978. 

Board of Governors of the Federal 
Reserve System. March 24, 1978. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 
[FR Doc. 78-8541 Filed 3-30-78; 8:45 am] 


[ 4110 - 88 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Alcohol, Drug Abuso, and Montal Health 
Administration 

ADVISORY COMMITTEES 

Meetings 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (5 U.S.C. Appendix I), announce¬ 
ment is made of the following Nation¬ 
al Advisory bodies scheduled to assem¬ 
ble during the month of May 1978: 

National Advisory Council on Alcohol 
Abuse and Alcoholism 

MAY 22-23: 9.30 A.M. 

Conference rooms “G" and “H.” Parklawn 

Building. 5600 Fishers Lane, Rockville, 

Md. 20857. 

Open—May 22. Closed—May 23. 

Contact—Rhoda L. Christensen, Room 16- 

93, Parklawn Building, 5600 Fishers Lane, 

Rockville. Md. 20857, 301-443-4703. 

Purpose. Advises the Secretary, De¬ 
partment of Health. Education, and 
Welfare regarding policy direction and 
program issues of national significance 
in the area of alcohol abuse and alco¬ 
holism. Reviews all grant applications 
submitted, evaluates these applica¬ 
tions in terms of scientific merit and 
coherence with Department policies, 
and makes recommendations to the 
Secretary with respect to approval and 
amount of award. 

Agenda. May 22 will be devoted to a 
report of the budget, the status of the 
Third Special Report to the U.S. Con¬ 
gress on Alcohol and Health, discus¬ 
sion of the National Plan to Combat 
Alcohol Abuse and Alcoholism and a 
report on NIAAA legislation. Agenda 
items are subject to change as prior¬ 
ities dictate. 

May 23, the Council will conduct a 
final review of grant applications for 
Federal assistance and this session will 
not be open to the public in accor¬ 
dance with the determination by the 
Administrator, Alcohol, Drug Abuse, 
and Mental Health Administration, 
pursuant to the provisions set forth in 
Section 552b(c)(6), Title 5, U.S. Code, 
and section 10(d) of Pub. L. 92-463 (5 
U.S.C. Appendix I). 

National Advisory Council on Drug Abuse 

MAY 24-25: 9:30 A.M. 

Conference Room 10-04, Parklawn Building, 

5600 Fishers Lane, Rockville, Md. 20857. 


Closed—May 24: 9:30 a.m.-noon. Open oth¬ 
erwise. 

Contact—Ms. Mary Kielkopf. Room 10A-23, 

Parklawn Building, 5800 Fishers Lane. 

Rockville, Md. 20857, 301-443-6618. 

Purpose. The National Advisory 
Council on Drug Abuse advises and 
makes recommendations to the Secre¬ 
tary, Department of Health, Educa¬ 
tion, and Welfare, the Administrator. 
Alcohol, Drug Abuse, and Mental 
Health Administration, and the Direc¬ 
tor, National Institute on Drug Abuse, 
on the development of new initiatives 
and priorities, and the efficient admin¬ 
istration of drug abuse research, train¬ 
ing, demonstration, prevention, and 
community services programs. The 
Council also gives advice on policies 
and priorities for drug abuse grants 
and contracts, and reviews and makes 
recommendations on grant applica¬ 
tions. 

Agenda. From 9:30 a.m. to 12 noon, 
May 24, the meeting shall be closed 
for final review of grant applications 
for Federal assistance in accordance 
with the determination by the Admin¬ 
istrator, Alcohol, Drug Abuse, and 
Mental Health Administration, pursu¬ 
ant to the provisions of Title 5, U.S. 
Code 552b(c)(6), and Section 10(d) of 
Pub. L. 92-463 (5 U.S.C. Appendix I). 

The remainder of the meeting from 
1:30 p.m. on May 24 until adjournment 
on May 25 will be open to the public 
for a discussion of issues in the field of 
drug abuse, orientation to the pro¬ 
grams of the Institute, development of 
priorities for action by the Council, 
and administrative announcements. 
Agenda items are subject to change as 
priorities dictate. 

Attendance by the public will be 
limited to space available. Substantive 
program information may be obtained 
from the contact person listed above. 

The NIAAA Information Officer 
who will furnish upon request sum¬ 
maries of the meeting and rosters of 
the committee members is Mr. Harry 
Bell, Associate Director. Office of 
Public Affairs, NIAAA, Room 11A-17, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, Md. 20857, 301-443-3306. 
The NIDA Information Officer who 
will furnish summaries of the meeting 
and rosters of the committee members 
is Mr. Kenneth Howard, Program In¬ 
formation Officer for Drug Abuse, 
NIDA, Room 10A-56, Parklawn Build¬ 
ing, 5600 Fishers Lane, Rockville, Md. 
20857, 301-443-6500. 

Dated: March 27, 1978. 

Carolyn T. Evans, 
Committee Management Officer , 
Alcohol, Drug Abuse , and 
Mental Health Administration. 

[FR Doc. 78-8438 Filed 3-30-78; 8:45 ami 
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[ 4110 - 03 ] 

Food and Drug AdminUtration 
PANEL ON REVIEW OF TOPICAL ANALGESICS 
Mooting Change 

AGENCY: Pood and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: The Panel on Review of 
Topical Analgesics meeting scheduled 
for April 18 and 19, 1978. has been 
changed to April 19 and 20. 1978, in 
Conference Room J, Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Lee Geismer, Bureau of Drugs 
(HFD-510), Food and Drug Adminis¬ 
tration, Department of Health. Edu¬ 
cation, and Welfare, 5600 Fishers 
Lane, Rockville, Md. 20857, 301-443- 
4960. 

SUPPLEMENTARY INFORMATION: 
Under the Federal Advisory Commit¬ 
tee Act of October 6, 1972 (Pub. L. 92- 
463, 86 Stat. 770-776 (5 U.S.C. App. I)), 
the Food and Drug Administration 
(FDA) announced in a notice pub¬ 
lished in the Federal Register of 
March 14. 1978 (43 FR 10624), meet¬ 
ings of FDA public advisory commit¬ 
tees and other required information in 
accordance with provisions set forth in 
section 10(a)(1) and (2) of the act. 

Notice is hereby given that the 
meeting of the Panel on Review of 
Topical Analgesics scheduled for April 
18 and 19, 1978, has been rescheduled 
for April 19 and 20, 1978, in Confer¬ 
ence Room J. Food and Drug Adminis¬ 
tration, 5600 Fishers Lane, Rockville, 
Md. 20857. The open public hearing 
will begin at 9 a.m. on April 19. 

Dated: March 23. 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance. 
(FR Doc. 78-6171 Filed 3-30-78: 8:45 am] 


[ 4110 - 03 ] 

[Docket No. 77N-0394] 

VENTREX LABORATORIES, INC 

Panal Recommendation on Petition for 
Redastificotion 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: The agency is issuing for 
public comment the recommendation 
of the Clinical Chemistry Device Clas¬ 
sification Panel that the Angiotensin 
Converting Enzyme (A.C.E.) Assay 
System be reclassified from class III 
(Premarket Approval) to class II (Per¬ 


formance Standards). This recommen¬ 
dation was made after review of a re¬ 
classification petition filed by Ventrex 
Laboratories. Inc., Portland, Maine, 
under section 513(f) of the Federal 
Food, Drug, and Cosmetic Act (21 
U.S.C. 360c(f)). After reviewing the 
panel recommendation and the public 
comments received, the agency will ap¬ 
prove or deny the reclassification by 
order in the form of a letter to the pe¬ 
titioner. If the device is reclassified, 
the reclassification will be announced 
in the Federal Register. 

DATE: Comments by May 1,1978. 

ADDRESS: Written comments (pref¬ 
erably four copies) to the Hearing 
Clerk (HFC-20), Food and Drug Ad¬ 
ministration, Room 4-65, 5600 Fishers 
Lane. Rockville. Md. 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Kaiser Aziz. Bureau of Medical De¬ 
vices (HFK-440). Food and Drug Ad¬ 
ministration, 8757 Georgia Avenue, 

Silver Spring, Md. 20910, 301-427- 

7550. 

SUPPLEMENTARY INFORMATION: 
On April 26, 1977. Ventrex Laborato¬ 
ries, Inc., Portland, Maine, submitted 
to the Food and Drug Administration 
(FDA) a premarket notification under 
section 510(k) of the Federal Food. 
Drug, and Cosmetic Act (21 U.S.C. 
360(k)) stating that it intended to 
market a device the manufacturer 
calls the Angiotensin Converting 
Enzyme (A.C.E.) Assay System. After 
reviewing the information in the pre- 
market notification, the Commissioner 
of Food and Drugs determined that 
the device is not substantially equiv¬ 
alent to any device that was in com¬ 
mercial distribution before May 28, 
1976: nor is the device substantially 
equivalent 1 6 a device that has been 
placed in commercial distribution 
since that date and subsequently re¬ 
classified. Upon this determination, 
the device is automatically classified 
in class III under section 513(f)(1) of 
the act. 

Under section 515(a)(2) of the act 
(21 U.S.C. 360e(a)(2)), before a device 
that is in class III because of section 
513(f)(1) of the act can be marketed, it 
must either be reclassified under sec¬ 
tion 513(fX2) of the act or have an ap¬ 
proval of an application for premarket 
approval unless an investigational 
device exemption under section 520(g) 
of the act (21 U.S.C, 360j(g)) is in 
effect. 

On October 3, 1977, Ventrex Labora¬ 
tories, Inc., submitted a reclassifica¬ 
tion petition for the device. Section 
513(f)(2) of the act requires FDA to 
refer a classification petition to the 
appropriate classification panel and to 
receive a recommendation on whether 
to approve or deny the petition within 
90 days after referral. The act also re¬ 


quires FDA to provide an opportunity 
for interested persons to submit data 
and views to the panel. The Food and 
Drug Administration ordinarily meets 
the latter requirement by scheduling 
an open panel meeting on the petition 
but could not do so in this case, be¬ 
cause the next meeting of the Clinical 
Chemistry Device Classification Panel 
was tentatively scheduled for a date 
that was later than 90 days after refer¬ 
ral. As a result, FDA obtained the 
panel’s recommendation on this peti¬ 
tion by mailing it to voting panel 
members. The agency also published 
in the Federal Register of December 
30, 1977 (42 FR 65269) a notice invit¬ 
ing interested persons to submit infor¬ 
mation, data, and views for consider¬ 
ation by the panel. This notice stated 
that any data, information, and views 
submitted by January 30, 1978, would 
be mailed to the panel members for 
their consideration before recommen¬ 
dations were made. No data and views 
were submitted. The recommendations 
of the panel members were received by 
the agency by January 30, 1978. The 
panel recommended that the device be 
reclassified into class II. 

To determine the proper classifica¬ 
tion of the device, the panel consid¬ 
ered the criteria in section 513(a)(1) of 
the act. 

For the purposes of classification, 
the panel assigned to the device the 
name “Radioassay. Angiotensin Con¬ 
verting Enzyme/* The device is used to 
measure the levels of angiotensin con¬ 
verting enzyme in human serum or 
plasma. In normal human blood, an¬ 
giotensin converting enzyme converts 
the substance angiotensin from one 
form called angiotensin I to another 
form called angiotensin II. The device 
is used as part of the diagnosis of dis¬ 
eases such as sarcoidosis, a disease 
characterized by the formation of nod¬ 
ules in the lungs, bones, and skin, and 
gaucher's disease, a hereditary disor¬ 
der characterized by enlargement of 
the spleen, in which the angiotensin 
converting enzyme level tends to rise. 
The device may also be used as part of 
the method of diagnosis for conditions 
such as chronic lung disease in which 
angiotensin converting enzyme levels 
tend to fall. The panel recommended 
that all devices meeting this descrip¬ 
tion and those substantially equivalent 
to this device be classified in class II. 

Summary of the Reasons for the 
Recommendation 

The panel made the following deter¬ 
minations in support of its recommen¬ 
dation: 

1. The device is not an implant, nor 
is it life-sustaining or life-supporting. 

2. Hazards to life or good health may 
result from the use of information de¬ 
rived from the device when it does not 
perform properly. 

3. Sufficient information exists to 
develop a performance standard to 


FEDERAL REGISTER, VOL 43, NO. 63—FRIDAY, MARCH 31, 1978 







13632 


NOTICES 


assure the safety and effectiveness of 
the device. 

4. The safe and effective perfor¬ 
mance of the device should be main¬ 
tained by following the precautions 
discussed below under the heading 
“Risks to Health.” 

Summary of the Data on Which the 
Recommendation is Based 

The safety and effectiveness of the 
device was determined on the basis of 
data presented on the performance 
characteristics of the product. Sensi¬ 
tivity data generated by independent 
investigators supported the claim that 
the device measures values as low as 6 
units per milliliter. A correlation study 
was performed on 85 human serum 
samples using the A.C.E. assay kit and 
a reference assay for measurement of 
angiotensin converting enzyme. Tabu¬ 
lated correlation study data showed 
similar results between the two meth¬ 
ods. Precision studies were conducted 
on control samples of various levels of 
concentration by comparing results 
when using the same device several 
times on the same day as well as when 
using the same device several times on 
different days. The panel believes that 
these studies resulted in acceptable co¬ 
efficients of variation. Stability of con¬ 
trol serum was demonstrated by data 
obtained on several human serum 
pools which had been stored at -20“ C 
for up to 8Vfe months with no adverse 
effects on the serum. 

A study was carried out to determine 
the stability of kit components at var¬ 
ious temperatures and under condi¬ 
tions representative of those that 
might influence a user’s kit. Stability 
was determined by comparison of data 
on assays performed under three dif¬ 
ferent conditions: first, with control 
serum at 37“ C; second, with control 
serum at 3° C to 8° C; and finally, with 
control serum that had been subjected 
to 6 days transit under ordinary envi¬ 
ronmental conditions. The panel be¬ 
lieves that these studies adequately 
support the stability claims for the 
product. 

Risks to Health 

The panel noted that there is a risk 
of inaccurate results from the use of 
the device which may lead to misdiag¬ 
nosis or improper treatment. Inaccu¬ 
rate results may arise from lack of 
specificity and sensitivity of the 
device. The panel recommended that 
the device be classified in class II and 
that a standard directed to the speci¬ 
ficity and sensitivity of the device be 
developed. The panel recommended 
that development of this standard be a 
low priority in comparison to the de¬ 
velopment of a standard for other 
clinical chemistry devices. 


Restrictions 

The panel recommended that use of 
the product be restricted to trained 
clinical chemists, medical technolo¬ 
gists, or other appropriately qualified 
persons that practice clinical chemis¬ 
try. Tests should be performed only on 
the order of a licensed physician. 
Specimens should be properly collect¬ 
ed and preserved. If the device is used 
by a research worker for research pur¬ 
poses. the results should not be used 
for diagnosis or treatment of a patient. 

The panel noted that the product 
contains a radionuclide. Therefore, 
warnings, precautions, and restrictions 
which apply to such material should 
be made clear in the labeling. Warn¬ 
ings about the necessity of using glass 
tubes and the selection of proper pre¬ 
servatives should also be included in 
the labeling. 

The petition is on file in the office 
of the Hearing Clerk, address noted 
above. 

Dated March 22, 1978. 

William F. Randolph, 
Acting Associate Commissioner 
for Compliance. 

[FR Doc. 78-8170 Filed 3-30-78; 8:45 am] 


[ 4110 - 03 ] 

[Docket No. 78F-0051] 

INSTITUTE FOR RESEARCH, INC 

Notice of Filing of Food Additive Petition 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: The Institute for Re¬ 
search, Inc., has filed a petition pro¬ 
posing that the food additive regula¬ 
tions be amended to provide for the 
use of an ion exchange resin consisting 
of polystyrene cross-linked with divin- 
ylbenzene, first chloromethylated and 
then aminated with trimethylamine 
and complexed with triiodide ion as a 
bacteriocide for an activated charcoal, 
potable water purification system. 

FOR FURTHER INFORMATION 
CONTACT: 

John J. McAuliffe, Bureau of Foods 
(HFF-334), Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation. and Welfare, 200 C Street 
SW.. Washington, D.C. 20204, 202- 
472-5690. 

SUPPLEMENTARY INFORMATION: 
Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 
409(b)(5), 72 Stat. 1786 (21 U.S.C. 
348(b)(5))), notice is given that a peti¬ 
tion (FAP 6B3203) has been filed by 
Institute for Research, Inc., 8330 
Westglen Drive, Houston, Tex. 77063 
proposing that the food additive regu¬ 


lations be amended to provide for the 
use of an ion exchange resin consisting 
of polystyrene cross-linked with divin- 
ylbenzene, first chloromethylated and 
then animated with trimethylamine 
and complexed with triiodide ion as a 
bacteriocide for an activated charcoal, 
potable water purification system. 

The environmental impact analysis 
report and other relevant material 
have been reviewed, and it has been 
determined that the proposed use of 
the additive will not have a significant 
environmental impact. Copies of the 
environmental impact analysis report 
may be seen in the office of the Hear¬ 
ing Clerk (HFC-20). Food and Drug 
A dminis tration, Room 4-65, 5600 Fish¬ 
ers Lane, Rockville, Md. 20857, be¬ 
tween 9 a.m. and 4 p.m., Monday 
through Friday. 

Dated: March 22. 1978. 

Howard R. Roberts, 
Acting Director 
of Bureau of Foods. 

[FR Doc. 78-8319 Filed 3-30-78; 8:45 am] 


[ 1505 - 01 ] 

[Docket No. 77P-0332] 

EMI THERAPY SYSTEMS, INC. 

Approval of Variance for Diagnostic X-Ray 
Systems 

Correction 

In FR Doc. 78-6045 appearing at 
page 9862 in the issue for Friday. 
March 10, 1978. in the third column, 
in the last line of the 3rd paragraph, 
the effective date now given as “April 
30, 1978” should have read “April 10, 
1978”. 


[ 4110 - 83 ] 

Health Resources Administration 

GRADUATE MEDICAL EDUCATION NATIONAL 
ADVISORY COMMITTEE 

Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following National Advi¬ 
sory body scheduled to meet during 
the month of April 1978: 

NAME: Graduate Medical Education 
National Advisory Committee. 

DATE AND TIME: April 18, 1978, 9 
a.m. 

PLACE: Conference Room 7-32, 

Center Building, 3700 East-West High¬ 
way, Hyattsville, Md. 20782. 

STATUS: Open for entire meeting. 

PURPOSE: The Graduate Medical 
Education National Advisory Commit- 
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tee is responsible for advising and 
making recommendations with respect 
to: (1) present and future supply and 
requirments of physicians by specialty 
and geographic location; (2) ranges 
and types of numbers of graduate 
training opportunities needed to ap¬ 
proach a more desirable distribution 
of physician services; and (3) the 
impact of various activities which in¬ 
fluence specialty distribution and the 
availability of training opportunities 
including systems of reimbursement 
and the financing of graduate medical 
education. 

AGENDA: Issues associated with the 
financing of graduate medical educa¬ 
tion, physician extenders, and the de¬ 
velopment of a manpower model will 
be discussed. 

A portion of the meeting will be 
available for comments and participa¬ 
tion by the public. Due to limited seat¬ 
ing, attendance by the public will be 
provided on a first-come, first-serve 
basis. 

Anyone wishing to obtain a roster of 
members, minutes of meeting, of other 
relevant information should contact 
Dr. Frederick V. Featherstone, Bureau 
of Health Manpower. Room 4-42, 
Center Building, 3700 East-West High¬ 
way, Hyattsville, Md. 20782, telephone 
301-436-6430. 

Agenda items are subject to change 
as priorities dictate. 

Dated: March 21, 1978. 

James A. Walsh, 
Associate Administrator for 
Operations and Management 

[FR Doc. 78-8320 Filed 3-30-78: 8:45 am] 


[ 4110 - 84 ] 

Health Services Administration 

NATIONAL ADVISORY COUNCIL ON MIGRANT 
HEALTH 

Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following National Advi¬ 
sory body scheduled to meet during 
the month of April 1978: 

NAME: National Advisory Council on Mi¬ 
grant Health. 

DATE AND TIME: April 24-26, 1978-9:30 
a.m. 

PLACE: April 24, Southwlck Ramada Inn, 
2340 South Reynolds Road, Toledo, Ohio 
43614; April 25, Clinicas Migrantes Region¬ 
al, 98 East Perry Street. Tiffin, Ohio 44883; 
April 26, Southwlck Ramada Inn. 2340 
South Reynolds Road. Toledo, Ohio 43614. 

Open for entire meeting. 

PURPOSE: The Committee is charged 
with advising, consulting with, and 
making recommendations to the Sec¬ 


NOTICES 

retary and the Administrator, Health 
Services Administration, concerning 
the organization, operation, selection, 
and funding of Migrant Health Cen¬ 
ters and other entities under grants 
and contracts under section 319 of the 
Public Health Service Act. 

AGENDA: The Council will consider 
the following: (1) The role of the Re¬ 
gional Office in the development, 
funding, and administration of mi¬ 
grant health centers and projects. (2) 
The role of a migrant health center in 
the development, organization, and op¬ 
eration of comprehensive ambulatory 
health care for migrants and seasonal 
farmworkers. 

Anyone wishing to obtain a roster of 
members, minutes of meeting, or other 
relevant information should contact 
Billy M. Sandlin, Bureau of Communi¬ 
ty Health Services. Room 7A-55, Park- 
lawn Building, 5600 Fishers Lane, 
Rockville, Md. 20857, telephone 301- 
443-1153. 

Agenda items are subject to change 
as priorities dictate. 

Dated: March 27, 1978. 

William H. Aspden, Jr., 
Associate Administrator 
for Management 

(FR Doc. 78-8448 Filed 3-30-78; 8:45 am] 


[ 4110 - 08 ] 

National Institutos of Health 

ARTERIOSCLEROSIS AND HYPERTENSION 
ADVISORY COMMITTEE 

Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Arteriosclerosis and Hypertension Ad¬ 
visory Committee, National Heart, 
Lung, and Blood Institute. May 8, 
1978, conference room 10, Building 31, 
National Institutes of Health, Bethes- 
da. Md. 

The entire meeting will be open to 
the public from 9 a.m. to 5 p.m. on 
Monday, May 8 to evaluate program 
support in Arteriosclerosis and Hyper¬ 
tension. Attendance by the public will 
be limited on a space available basis. 

Mr. York Onnen, Chief, Public In¬ 
quiries and Reports Branch, NHLBI, 
room 5A-03, Building 31, National In¬ 
stitutes of Health, Bethesda, Md. 
20014, phone 301-496-4236, will pro¬ 
vide summaries of the meeting and 
rosters of committee members. 

Dr. Gardner C. McMillan, Associate 
Director for Etiology of Arteriosclero¬ 
sis and Hypertension Program, 
NHLBI, room 516, Federal Building, 
National Institutes of Health, Bethes¬ 
da, Md. 20014, phone 301-496-1613, 
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will furnish substantive program infor¬ 
mation. 

Dated: March 23,1978. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health, 
[FR Doc. 78-8367 Filed 3-30-78; 8:45 am] 


[ 4110 - 08 ] 

CARCINOGENESIS PROGRAM SCIENTIFIC 
REVIEW COMMITTEE 

Conciliation of Moating 

Notice is hereby given of the cancel¬ 
lation of the first day of a two-day 
meeting of the Carcinogenesis Pro¬ 
gram Scientific Review Committee, 
National Cancer Institute, National 
Institutes of Health, April 3-4, 1978, 
which was published in the Federal 
Register on March 17, 1978 (43 FR 
11269). The April 3d portion of the 
meeting is cancelled because it is felt 
that one day, April 4th, is sufficient to 
evaluate contract proposals submitted 
for committee approval and recom¬ 
mendations. 

Dated: March 23, 1978. 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health, 

[FR Doc. 78-8363 Filed 3-30-78; 8:45 am] 


[ 4110 - 08 ] 

ETHICS ADVISORY BOARD 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of a meeting of the 
Ethics Advisory Board in Washington, 
D.C., on May 12-13, 1978. Please con¬ 
tact Dr. Robert C. Backus, (address 
and phone number below) for time 
and place of meeting. The entire meet¬ 
ing will be open to the public. 

The mandate of the committee dir¬ 
ects the Board to advise the Secretary 
with regard to ethical issues involving 
the programs and missions of the De¬ 
partment. This meeting will be devot¬ 
ed to the development of plans for the 
accomplishment of this mandate. At¬ 
tendance by the public will be limited 
to space available. 

Dr. Robert C. Backus, Office for 
Protection from Research Risks, 
Westwood Building. Room 303, Be¬ 
thesda. Md. 20034, phone 301-496- 
7005, will provide rosters of members, 
summaries of meetings, and substan¬ 
tive program information. 

Dated: March 23. 1978. 

Suzanne L. Fremeau, 
Committee Management 
Officer, NIH. 

[FR Doc. 78-8364 Filed 3-30-78; 8:45 am] 
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[ 4110 - 08 ] 

NATIONAL ADVISORY NtUROLOGICAL AND 

COMMUNICATIVE DISORDERS AND STROKE 

COUNCIL 

Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Na¬ 
tional Advisory Neurological and Com¬ 
municative Disorders and Stroke 
Council, National Institutes of Health, 
May 25. 26, and 27, 1978, at 9 a.m. in 
Building 31-C, Conference Room 6, 
Bethesda, Md. 20014. The meeting will 
be open to the public from 9 a.m. until 
11:30 a.m. on May 25, 1978, to discuss 
program planning and program accom¬ 
plishments. Attendance by the public 
will be limited to space available. In 
accordance with the provisions set 
forth in sections 552b(c)(4), and 
552b<cK6) of Title 5, U.S. Code and 
section 10<d) of Pub. L. 92-463, the 
meeting will be closed to the public 
from 11:30 a.m. on May 25, 1978, until 
the conclusion of the meeting that 
day, and from 8:30 a.m. until 6 p.m. on 
May 26 and 27. 1978, for review, dis¬ 
cussion and evaluation of individual 
research grant applications and appli¬ 
cations for Teacher-Investigator 
Awards, Research Career Develop¬ 
ment Awards and Individual Research 
Service Awards. These applications 
and the discussion could reveal confi¬ 
dential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the appli¬ 
cations. 

The Chief, Office of Scientific and 
Health Reports, Miss Sylvia Shaffer, 
Building 31, Room 8A08, NIH, 
NINCDS, Bethesda, Md.. telephone 
301-496-5751, will furnish summaries 
of the meeting and rosters of commit¬ 
tee members. 

Dr. K. Kenneth Hisaoka, Executive 
Secretary, Federal Building, Room 
1016, Bethesda, Md. 20014. telephone 
301-496-9248, will furnish substantive 
program information. 

Dated: March 21,1978. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.851, 13.852, 13.853, 13.854, 
National Institutes of Health.) 

Suzanne L. Fremeau, 
Committee Management Officer , 
National Institutes of Health, 

[FR Doc. 78-8369 Filed 3-30-78; 8:45 ami 


[ 4110 - 08 ] 

NATIONAL ADVISORY NEUROLOGICAL AND 
COMMUNICATIVE DISORDERS AND STROKE 
COUNCIL PLANNING SUBCOMMITTEE 

Mating 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the Na¬ 
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tional Advisory Neurological and Com¬ 
municative Disorders and Stroke 
Council Planning Subcommittee, May 
10, 1978, at 8:30 a.m., in the Pennsylva¬ 
nia Room, the Holiday Inn, 8120 Wis¬ 
consin Avenue, Bethesda, Md. The 
meeting will be open to the public 
from 8:30 a.m. to 10:30 a.m. on May 10. 
1978. to discuss program planning and 
program accomplishments. Atten¬ 
dance by the public will be limited to 
space available. In accordance with 
the provisions set forth in sections 
552b(c)(4) and 552b(c)(6) of Title 5. 
U.S. Code and section 10(d) of Pub. L. 
92-463, the meeting will be closed to 
the public from 10:30 a.m. on May 10, 
1978, to adjournment on May 10, 1978. 
The portion of the meeting being 
closed involves the review, discussion, 
and evaluation of individual grant ap¬ 
plications. These applications and the 
discussion could reveal confidential 
trade secrets or commercial property 
such as patentable material, and per¬ 
sonal information concerning individ¬ 
uals associated with the applications. 

The Chief, Office of Scientific and 
Health Reports, Miss Sylvia Shaffer, 
Building 31, Room 8A08, NIH, 
NINCDS. Bethesda, Md., telephone: 
301-496-5751, will furnish summaries 
of the meeting and rosters of commit¬ 
tee members. 

Dr. O. Malcolm Ray, Executive Sec¬ 
retary of the Committee, Room 1020C, 
Federal Budding, NIH. NINCDS. Be¬ 
thesda. Md., telephone: 301-496-9234, 
will provide substantive program in¬ 
formation. 

Dated: March 21, 1978. 

(Catalog of Federal Domestic Assistance 
Program Nos. 13.851, 13.852, 13.853, 13.854, 
National Institutes of Health.) 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health, 

[FR Doc. 78-8368 Filed 3-30-78; 8:45 am] 


[ 4110 - 08 ] 

NATIONAL DIABETES ADVISORY BOARD 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of meetings of the Na¬ 
tional Diabetes Advisory Board on 
May 17, 1978. 

The Executive Committee and the 
Board meeting will be held on the 
same day. The time and meeting loca¬ 
tion may be obtained by contacting 
Mr. Raymond M. Kuehne, Executive 
Director of the Board, P.O. Box 30174, 
Bethesda, Md. 20014, 301-496-6045. 

The meetings, which will be open to 
the public, are being held to continue 
review of the status and implementa¬ 
tion of the long-range plan to combat 
diabetes formulated by the National 
Commission on Diabetes. Attendance 


by the public will be limited to space 
available. 

Mr. Raymond M. Kuehne (address 
above) will provide summaries of the 
meeting and a roster of the committee 
members. 

(Catalog of Federal Domestic Assistance 
Program No. 13.847. National Institutes of 
Health.) 

Suzanne L. Fremeau, 
Committee Management Officer, 
National Institutes of Health, 
March 23,1978. 

[FR Doc. 78-8366 Filed 3-30-78; 8:45 am) 


[ 4110 - 08 ] 

OPEN MEETINGS 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meetings of com¬ 
mittees advisory to the National 
Cancer Institute. 

These meetings will be entirely open 
to the public to discuss issues relating 
to committee business as indicated in 
the notice. Attendance by the public 
will be limited to space available. 
Meetings will be held at the National 
Institutes of Health, 9000 Rockville 
Pike, Bethesda, Md. 200j 14. unless 
otherwise stated. 

Mrs. Marjorie F. Early, Committee 
Management Officer, NCI, Building 
31, Room 4B43, National Institutes of 
Health, Bethesda, Md. 20014, 301-496- 
5708, will furnish summaries of the 
meetings and rosters of committee 
members upon request. 

Other information pertaining to the 
meeting can be obtained from the Ex¬ 
ecutive Secretary indicated. 

Cancer Control and Rehabilitation 
Advisory Committee 

Dates: May 2-3, 1978; 9 a.m.—adjournment. 
Place: Building 31C, Conference Room 10, 
National Institutes of Health. 

Times: Open for the entire meeting. 

Agenda: To discuss current and projected 
programs of the Division of Cancer Con¬ 
trol and Rehabilitation. 

Executive Secretary: Dr. Veronica L. 
Conley, address: Blair Building, Room 
7A07, National Institutes of Health, 
phone: 301-427-7941. 

President’s Cancer Panel 

Dates: May 9, 1978; 9:30 a.m.—adjournment. 
Place: Building 31C, Conference Room 7. 

National Institutes of Health. 

Times: Open for the entire meeting. 

Agenda: To hear reports on the President's 
Cancer Panel and the National Cancer 
Program, NCI. 

Executive Secretary: Dr. Richard A. TJalma. 
address: Building 31, Room 11A46. Nation¬ 
al Institutes of Health, phone: 301-496- 
5854. 

Plenary Session or the Clearinghouse on 
Environmental Carcinogens 

Dates: May 15. 1978; 8:30 ajn.—adjourn¬ 
ment. 
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Place: Building 31C, Conference Room 0. 

National Institutes of Health. 

Times: Open for the entire meeting. 

Agenda: To discuss the review of the bio¬ 
assay backlog and data. 

Executive Secretary: Dr. James M. Sontag, 
address: Building 31, Room 3A16, National 
Institutes of Health, phone: 301-496-5108. 

National Cancer Advisory Board’s 
Subcommittee on Centers 

Dates: May 18, 1978; 9 a.m. to 5 p.m. 

Place: Building 31C. Conference Room 8, 
National Institutes of Health. 

Times: Open for the entire meeting. 

Agenda: To consider the evaluation sum¬ 
maries from the site visits to comprehen¬ 
sive cancer centers conducted under the 
aegis of the National Cancer Advisory 
Board. 

Executive Secretary: Dr. William D. Terry, 
address: Westwood Building, Room 826, 
National Institutes of Health, phone: 301- 
496-7427. 

Dated: March 23, 1978. 

Suzanne L. Fremeau, 
Committee Management Officer , 
National Institutes of Health. 
[FR Doc. 78-8365 Piled 3-30-78; 8:45 ami 


[ 4110 - 12 ] 

Office of tho Secretory 

PRESIDENTS COMMITTEE ON MENTAL 
RETARDATION 

Mooting 

The President’s Committee on 
Mental Retardation was established 
by Executive order to provide advice 
and assistance in the area of mental 
retardation to the President including 
evaluation of the adequacy of the na¬ 
tional effort to combat mental retar¬ 
dation; coordination of activities of 
Federal agencies; provision of ade¬ 
quate liaison between foundations and 
other private organizations; and devel¬ 
opment of information designed for 
dissemination to the general public. 

The Committee will meet on Thurs¬ 
day. April 20, 1978, 9 a.m. to 5 p.m.. at 
the Hubert H. Humphrey Building, 
Conference Room 339A. 200 Indepen¬ 
dence Avenue SW.. Washington, D.C. 
20202, and on Friday April 21. 1978. 9 
a.m. to 5 p.m., at the Disabled Ameri¬ 
can Veterans Building, First Floor 
Conference Room. 807 Main Street 
SW., Washington, D.C. At the meeting 
the Committee will discuss full citizen¬ 
ship rights, humane service systems, 
trends in residential facilities, public 
awareness, and prevention of mental 
retardation. 

These meetings are open to the 
public. A translator for the deaf will 
be available upon advanced request. 

Further information of the Presi¬ 
dent’s Committee on Mental Retarda¬ 
tion may be obtained from Mr. Fred J. 
Krause, Exeuctive Director, Room 
2614, ROB No. 3, 7th and D Streets 
SW., Washington, D.C. 20201, tele¬ 


phone number: area code 202-245- 
7634. 

Dated: March 21, 1978. 

Fred J. Krause, 

Executive Director , President's 
Committee on Mental Retarda¬ 
tion. 

CFR Doc. 78-8468 Filed 3-30-78; 8:45 am] 


[ 4210 - 01 ] 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Federal Ditatter Attitfanre Administration 

[Docket No. NFD-612; FDAA-551-DR] 

ARIZONA 

Amendment to Notice of Major Ditatter 
Declaration 

AGENCY: Federal Disaster Assistance 
Administration. 

ACTION: Notice. 

SUMMARY: This notice amends the 
notice of major disaster declaration 
for the State of Arizona (FDAA-551- 
DR), dated March 4. 1978. 

DATE: March 15. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank J. Muckenhaupt, Chief, Pro¬ 
gram Support Staff, Federal Disas¬ 
ter Assistance Administration, De¬ 
partment of Housing and Urban De¬ 
velopment. Washington, D.C. 20410, 
202-634-7825. 

NOTICE: The notice of major disaster 
for the State of Arizona dated March 
4, 1978, and amended on March 8, 
1978, is hereby further amended to in¬ 
clude the following areas among those 
areas determined to have been ad¬ 
versely affected by the catastrophe de¬ 
clared a major disaster by the Presi¬ 
dent in his declaration of March 4, 
1978: 

The counties of Apache. Mohave, Pima, 
and those portions of the Navajo and Hopi 
Indian Reservations that lie within the 
State of Arizona. 

(Catalog of Federal Domestic Assistance No. 
14.701, Disaster Assistance.) 

William H. Wilcox, 
Administrator, Federal Disaster 
Assistance Administration. 
[FR Doc. 78-8532 Filed 3-30-78; 8:45 ami 


[ 4210 - 01 ] 

[Docket No. NFD-613; FDAA-547-DR] 

CALIFORNIA 

Amt.ndmant to Notico of Major DUatfor 
Declaration 

AGENCY: Federal Disaster Assistance 
Administration. 

ACTION: Notice. 


SUMMARY: This notice amends the 
notice of major disaster declaration 
for the State of California (FDAA- 
547-DR), dated February 15, 1978. 

DATE: March 13, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank J. Muckenhaupt, Chief, Pro¬ 
gram Support Staff, Federal Disas¬ 
ter Assistance Administration, De¬ 
partment of Housing and Urban De¬ 
velopment, Washington, D.C. 20410, 
202-634-7825. 

NOTICE: The notice of major disaster 
for the State of California dated Feb¬ 
ruary 15, 1978, and amended on March 
6, 1978, Is hereby further amended to 
include the following areas among 
those areas determined to have been 
adversely affected by the catastrophe 
declared a major disaster by the Presi¬ 
dent in his declaration of February 15, 
1978: 

The counties of: Inyo, San Diego, and San 
Luis Obispo. 

(Catalog of Federal Domestic Assistance No. 
14.701, Disaster Assistance.) 

William H. Wilcox, 
Administrator, Federal Disaster 
Assistance Administration. 
[FR Doc. 78-8533 Filed 3-30-78; 8:45 am) 


[ 4310 - 02 ] 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

IRRIGATION OPERATION AND MAINTENANCE 
CHARGES 

Wator Charges and Rolatod Information on fho 
Fort Hall Irrigation Project, Idaho 

This notice of operation and mainte¬ 
nance rates and related information is 
published under the authority delegat¬ 
ed to the Assistant Secretary—Indian 
Affairs by the Secretary of the Interi¬ 
or in 230 DM 1 and redelegated by the 
Assistant Secretary—Indian Affairs to 
the Area Directors in 10 BIAM 3. The 
authority to issue regulations is vested 
in the Secretary of the Interior by 5 
U.S.C. 301 and Sections 463 and 465 of 
the Revised Statutes (25 U.S.C. 2 and 
9), and also under 25 CFR 191.1(e). 

On December 30, 1977, in 42 FR 
65277, there was published a notice of 
proposed assessment rates and related 
provisions on the Fort Hall Project for 
Calendar Year 1978 and subsequent 
years until further notice. These regu¬ 
lations were proposed pursuant to the 
authority contained in the Acts of 
March 1, 1907 (34 Stat. 1024), and 
August 31, 1954 (68 Stat. 1026). 

Interested persons were given 30 
days in which to submit written com¬ 
ments, views, or arguments regarding 
the proposed rates and related provi¬ 
sions. During this period no com¬ 
ments, suggestions or objections were 
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submitted. Therefore, the assessment 
rates and related provisions as set 
forth below are adopted effective May 
1, 1978. 

Fort Hall Irrigation Project 

REGULATIONS AND CHARGES 
ADMINISTRATION 

The Fort Hall Irrigation Project, 
which consists of the Fort Hall Unit 
including ceded area south of the Fort 
Hall Indian Reservation, the Michaud 
Unit and the Minor Units on the Fort 
Hall Indian Reservation, Idaho, is ad¬ 
ministered by the Bureau of Indian 
Affairs. The Superintendent of the 
Fort Hall Agency is the Officer-in- 
Charge and is fully authorized to 
carry out and enforce the regulations, 
either directly or through employees 
designated by him. The general regu¬ 
lations are contained in Part 191, Op¬ 
eration and Maintenance, Title 25—In¬ 
dians, Code of Federal Regulations (42 
FR 30362, June 14. 1977). 

IRRIGATION SEASON 

Water will be available for irrigation 
purposes from April 1 to September 30 
of each year. These dates may be 
varied by 15 days depending on weath¬ 
er conditions and the necessity for 
doing maintenance work. 

METHODS OF IRRIGATION 

Where soil, topography, and other 
physical conditions are unfavorable 
for surface irrigation, and the project 
facilities are designed to deliver water 
to farm units for sprinkler irrigation, 
the Officer-in-Charge may limit deliv¬ 
eries to this type of irrigation. 

DISTRIBUTION AND APPORTIONMENT OF 
WATER 

(a) Delivery: Water for irrigation 
purposes will be delivered throughout 
the irrigation season by either the 
continuous flow or rotation method at 
the discretion of the Officer-in- 
Charge. If during a time when delivery 
is by the rotation method, a water 
user desires to loan his turn to an¬ 
other eligible water user he shall 
notify either the Watermaster or the 
Ditch Rider who may permit such ex¬ 
change, if feasible. 

(b) Preparation and Submission of a 
Water Schedule: If the decision of the 
Officer-in-Charge is to deliver water 
by the rotation method, the Water- 
master will assist the water users on 
each lateral in preparing a rotation 
schedule should they choose to get to¬ 
gether and prepare the schedule. In 
cases where the water users fail to ex¬ 
ercise this right before March 1, the 
Watermaster will prepare the schedule 
which shall be final for the season. 
Owners of 120 acres or more in one 
farm unit may elect between the con¬ 
tinuous flow and rotation method of 


delivery, provided such choice does not 
interfere with delivery to other lands 
served by the lateral. 

(c) Application for Deliveries of Irri¬ 
gation Water. Requests for water 
changes will be made at least 24 hours 
in advance. Not more than one change 
will be made per day. Changes will be 
made only during the Ditch Rider’s 
regular tour. Pump shut-down, regard¬ 
less of duration, without the required 
notice will result in the delivery being 
closed and locked. Repeated violations 
of this rule will result in strict enforce¬ 
ment of rotation schedules. 'Water 
users will change their sprinkler lines 
without shutting off more than one- 
half of their lines at one time. Sudden 
and unexpected changes in ditch flow 
results in operating difficulties and 
waste of water. 

DUTY OF WATER 

Dependent upon available supplies 
of water for each unit of the Project, 
the duty of water is based on the deliv¬ 
ery to the farm unit of 3.5 acre-feet of 
water per acre per irrigation season. 
This duty of water may be varied at 
the discretion of the Officer-in-Charge 
depending on supplies available, but 
each irrigable acre shall be entitled to 
its pro-rata share of the total water 
supply. 

CHARGES 

Bill covering irrigation charges will 
be issued to the owner of record taken 
from the Bannock, Bingham or Power 
County records as of January 1, pre¬ 
ceding the due date. In the case of 
Indian-owned land leased to a non- 
Indian, when an approved lease con¬ 
tract is on file with the Superinten¬ 
dent of the Fort Hall Agency, oper¬ 
ation and maintenance charges will be 
billed to the lessee of record. 

BASIC AND OTHER WATER CHARGES 

(a) The annual basic water charges 
for the operation and maintenance of 
the Fort Hall Irrigation Project lands 
in non-Indian ownership, and assessa¬ 
ble Indian-owned lands leased to a 
non-Indian or a nonmember of the 
Shoshone-Bannock Tribes of the Fort 
Hall Indian Reservation, Idaho, are 
fixed for the Calendar Year 1978 and 
subsequent years until further notice 
as follows: 

Per acre 

(1) Fort Hall Unit basic rate. $12.50 

(2) Michaud Unit basic rate. 16.75 

Additional rate for sprinkler irrigation 

when pressure is supplied by project. 6.25 

(3) Minor Units basic rate-- 10.00 

(b) In addition to the foregoing 
charges there shall be collected a mini¬ 
mum charge of $5 for the first acre, or 
fraction thereof, on each tract of land 
for which operation and maintenance 
bills are prepared. The minimum bill 
issued for any area will, therefore, be 
the basic rate per acre plus $5. 


PAYMENT 

The water charges become due on 
April 1 of each year and are payable 
on or before that date. To all assess¬ 
ments on lands in non-Indian owner¬ 
ship, and lands in Indian ownership 
which do not qualify for free water, 
remaining unpaid on or after July 1 
following the due date, there shall be 
added a penalty of one and one-half 
percent per month, or fraction there¬ 
of, from the due date until paid. No 
water shall be delivered to any farm 
unit until all irrigation charges have 
been paid. 

ASSESSMENTS ON INDIAN OWNED LAND 

When land owned by members of 
the Shoshone-Bannock Tribes of the 
Fort Hall Indian Reservation is first 
leased to non-Indians or nonmembers 
of the tribe, and an approved lease is 
on file at the Fort Hall Agency, the 
leased land is not subject to operation 
and maintenance assessments for 
three years. The three years the land 
is not subject to assessment need not 
run consecutively. When land has 
been leased for a total of three years, 
the land, when under lease to non-In¬ 
dians or nonmembers of the tribe, is 
subject to operation and maintenance 
assessments the same as lands in non- 
Indian ownership and lands owned by 
nonmembers of the tribe within the 
project. (See Solicitor’s Opinion 
M28701, approved September 24, 1936, 
and the instructions of September 19, 
1938, approved September 24, 1938. 
and instructions of December 1, 1938, 
approved December 17,1938.) 

Dated: February 8,1978. 

Richard M. Balsiger, 
Acting Area Director . 

[FR Doc. 78-8099 Filed 3-30-78; 8:45 am) 


[ 4310 - 02 ] 

IRRIGATION OPERATION AND MAINTENANCE 
CHARGES 

Water Charges and Related Information on the 
Wapato Irrigation Project, Waihington 

This notice of operation and mainte¬ 
nance rates and related information is 
published under the authority delegat¬ 
ed by the Secretary of Interior to the 
Assistant Secretary—Indian Affairs in 
230 DM 1 and redelegated by the As¬ 
sistant Secretary—Indian Affairs to 
the Area Directors in 10 BIAM 3. The 
authority to issue regulations is vested 
in the Secretary of the Interior by 5 
U.S.C. 301 and Sections 463 and 465 of 
the Revised Statutes (25 U.S.C. 2 and 
9), and also under 25 CFR 191.1(e). 

On December 30, 1977, in 42 FR 
65278, there was published a notice of 
proposed assessment rates and related 
provisions on the Wapato Irrigation 
Project for calendar year 1978 and 
subsequent years until further notice. 
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These assessment rates were proposed 
pursuant to the authority contained in 
the Acts of August 1, 1914 (38 Stat. 
583), and March 7, 1928 (45 Stat. 210). 

Interested persons were given 30 
days in w'hich to submit written com¬ 
ments, views, or arguments regarding 
the proposed rates and related provi¬ 
sions. During this period no com¬ 
ments, suggestions, or objections were 
submitted. Therefore, the assessment 
rates and related provisions as set 
forth below are adopted effective May 
1,1978. 

Wapato Irrigation Project—General 

ADMINISTRATION 

The Wapato Irrigation Project, 
which consists of the Ahtanum Unit, 
Toppenish-Simcoe Unit, and Wapato- 
Satus Unit within the Yakima Indian 
Reservation. Washington, is adminis¬ 
tered by the Bureau of Indian Affairs. 
The project engineer of the Wapato 
Irrigation Project is the officer-in¬ 
charge and is fully authorized to carry 
out and enforce the regulations, either 
directly or through employees desig¬ 
nated by him. The general regulations 
are contained in Part 191, Operations 
and Maintenance, Title 25—Indians, 
Code of Federal Regulations. (42 FR 
30362, June 14. 1977) 

IRRIGATION SEASON 

Water will be available for irrigation 
purposes from April 1 to September 30 
each year. These dates may be varied 
as much as 15 days when weather con¬ 
ditions and the necessity for doing 
maintenance work warrants doing so. 

DELIVERY TO PATENT IN FEE LANDS 

No water will be delivered to a 
patent in fee farm unit until all irriga¬ 
tion charges assessed against the land 
for construction, operation and main¬ 
tenance, and all penalties that may 
have accrued, are paid. 

DELIVERY TO INDIAN LANDS UNDER LEASE 

No water will be delivered to trust 
Indian lands under lease until the 
lessee has paid the irrigation charges 
and any penalties assessed under these 
regulations, or in cases where the lease 
provides that the landowners pay the 
operation and maintenance charges 
from the lease rental, no water shall 
be delivered until the superintendent 
of the reservation has issued a certifi¬ 
cate to the project engineer certifying 
that the lessee has complied fully with 
the terms of the lease. 

DELIVERY TO INDIAN LANDS BEING FARMED 
BY INDIAN FARMERS 

No water will be delivered to land 
operated by an Indian farmer until 
the charges fixed in these regulations 
are paid, or until the superintendent 
of the reservation has issued a certifi¬ 


cate to the project engineer, certifying 
that the Indian will pay the charges 
through the superintendent, or that 
the Indian is financially unable to pay 
the charges. 

TIME OF PAYMENT 

The charges fixed by these regula¬ 
tions shall become due April 1 of each 
year and are payable on or before that 
date. To all charges assessed against 
lands in patent in fee ownership, and 
those paid by lessee of Indian lands 
direct to the project office, remaining 
unpaid on July 1 following the due 
date, there shall be added a penalty of 
one and one-half percent for each 
month, or fraction thereof, from the 
due date until the charges are paid. 

Ahtanum Unit 


charges 

The operation and maintenance rate 
on lands of the Ahtanum Irrigation 
Unit, for the calendar year 1978 and 
subsequent years until further notice, 
is fixed at $5.25 per acre per annum 
for land to which water can be deliv¬ 
ered from the project works. 

Toppenish-Simcoe Unit 


charges 

The operation and maintenance rate 
for the lands under the Toppenish- 
Simcoe Irrigation Unit, for the calen¬ 
dar year 1978 and subsequent years 
until further notice, is fixed at $5.45 
per acre per annum for land for which 
an application for water is approved 
by the project engineer. 

Wapato-Satus Unit 


charges 

The basic operation and mainte¬ 
nance rate on assessable lands under 
the Wapato Irrigation Project are 
fixed for the calendar year 1978 and 
subsequent years until further notice 
as follows: 

(1) Minimum charge for all tracts$15.00 

(2) Basic rate upon all farm units or tracts 
for each assessable acre except AddlUon- 

a! Works lands ........ 15.00 

(3) Rate per assessable acre for all lands 
with a storage water right, known as 
"B'* lands, in addition to other charges 

per acre........ 1.80 

(4) Basic rate upon all farm units or tracts 

for each accessible acre of AddiUon&l 
Works lands..... 15.90 

ASSESSABLE LANDS 

The assessable lands of the Wapato- 
Satus Unit are classified under these 
regulations as follows: 

(a) All Indian trust (A or B) land 
designated as assessable by the Secre¬ 
tary of the Interior, except land which 
has never been cultivated if in the 
opinion of the project engineer the 
cost of preparing such land for irriga¬ 


tion is so high as to preclude its being 
leased at this time for agricultural 
purposes. 

(b) All Indian trust (A or B) land not 
designated as assessable by the Secre¬ 
tary of the Interior for which applica¬ 
tion for water is pending, or on which 
assessments had been charged the pre¬ 
ceding year. 

(c) All patent in fee land covered by 
a water right contract, except on land 
that because of inadequate drainage is 
no longer productive. The adequacy of 
the drainage is deteimined by the pro¬ 
ject engineer. 

(d) At the discretion of the project 
engineer and upon the payment of 
charges, patent in fee land for which 
an application for a water right or 
modification of a water right contract 
is pending. 

Dated: February 8,1978. 

Richard M. Balsiger, 
Acting Area Director. 

CFR Doc. 78-8098 Filed 3-30-78: 8:45 am] 


[ 4310 - 84 ] 

Bureau of Land Management 
[NM 33099] 

NEW MEXICO 
Application 

March 24, 1978. 

Notice is hereby given that, pursu¬ 
ant to Section 28 of the Mineral Leas¬ 
ing Act of 1920 (30 UJS.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), TUCO, Inc., has 
applied for one 4Vfe-inch natural gas 
pipeline right-of-way across the fol¬ 
lowing land: 

New Mexico Principal Meridian, New 
Mexico 

T. 12 S.. R. 30 E.. 

Sec. 27, SWV4SWy4. 

This pipeline will convey natural gas 
across 0.119 of a mile of public land in 
Chaves County. N. Mex. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap¬ 
proved, and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 1397, Roswell, 
N. Mex. 88201. 

Martha A. Kline, 
Acting Chief, Branch of 
Lands and Minerals Operations. 

(FR Doc. 78-8442 Filed 3-30-78: 8:45 am] 
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[ 4310 - 84 ] 

[W-62844] 

WYOMING 

Application 

March 21, 1978. 

Notice is hereby given that pursuant 
to Sec. 28 of the Mineral Leasing Act 
of 1920, as amended (30 U.S.C. 185), 
the Northwest Pipeline Corporation of 
Salt Lake City, Utah filed an applica¬ 
tion for a right-of-way to construct a 
4 Vi inch O.D. pipeline for the purpose 
of transporting natural gas across the 
following described public lands: 

Sixth Principal Meridian, Wyoming 

T. 18 N.. R. 92 W., 

Sec. 4, SViSEV*. 

The proposed pipeline will transport 
natural gas from the Creston No. 1-4 
well located in the SEV4SEV4 of Sec¬ 
tion 4, T. 18 N., R. 92 W., Carbon 
County to a point of connection with 
Northwest Pipeline Corporation’s pro¬ 
posed Trunk “A" line in the SWV^SEy* 
of Section 4, T. 18 N., R. 92 W., Carbon 
County, Wyo. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap¬ 
proved, and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should do so prompt¬ 
ly. Persons submitting comments 
should include their name and address 
and send them to the District Man¬ 
ager, Bureau of Land Management, 
1300 Third Street, P.O. Box 670, Raw¬ 
lins. Wyo. 82301. 

William S. Gilmer, 
Acting Chief, Branch of Lands 
and Minerals Operations . 

[FR Doc. 78-8443 Filed 3-30-78; 8:45 am] 


[ 4310 - 84 ] 

[W-62845] 

WYOMING 

Application 

March 21, 1978. 

Notice is hereby given that pursuant 
to Sec. 28 of the Mineral Leasing Act 
of 1920, as amended (30 U.S.C. 185), 
the Northwest Pipeline Corp. of Salt 
Lake City, Utah filed an application 
for a right-of-way to construct a 4 Vi 
inch O.D. pipeline for the purpose of 
transporting natural gas across the 
following described public lands: 

Sixth Principal Meridian. Wyoming 

T. 18 N.. R. 92 W., 

Sec. 26, EV2SEV4. 

The proposed pipeline will transport 
natural gas from the Creston No. 1-26 
well located in the SEViSEVi of Sec¬ 
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tion 26, T. 18 N., R. 92 W.. Carbon 
County to a point of connection with 
Northwest Pipeline Corp.'s proposed 
Trunk "A" pipeline located in the 
NEViSEVi of Section 26. T. 18 N.. R. 92 
W., Carbon County, Wyo. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap¬ 
proved, and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should do so prompt¬ 
ly. Persons submitting comments 
should include their name and address 
and send them to the District Man¬ 
ager, Bureau of Land Management, 
1300 Third Street. P.O. Box 670, Raw¬ 
lins, Wyo. 82301. 

William S. Gilmer, 
Acting Chief, Branch of Lands 
and Minerals Operations . 

(FR Doc. 78-8444 Filed 3-30-78; 8:45 am] 


[ 4310 - 84 ] 

(W—62886] 

WYOMING 

Application 

March 21, 1978. 

Notice is hereby given that pursuant 
to Sec. 28 of the Mineral Leasing Act 
of 1920, as amended (30 U.S.C. 185), 
the Northwest Pipeline Corp. of Salt 
Lake City, Utah filed an application 
for a right-of-way to construct a 4Va 
inch O.D. pipeline for the purpose of 
transporting natural gas across the 
following described public lands: 

Sixth Principal Meridian. Wyoming 

T. 25 N., R. 110W., 

Sec. 22, SWV4NEV4. 

The proposed pipeline will transport 
natural gas from the Federal No. 32-22 
well to a point of connection with 
Northwest Pipeline Corp.'s proposed 
6% inch pipeline all located within the 
SW'ANEVi of Section 22, T. 25 N., R. 
110 W., Sweetwater County, Wyo. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap¬ 
proved, and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should do so prompt¬ 
ly. Persons submitting comments 
should include their name and address 
and send them to the District Man¬ 
ager. Bureau of Land Management, 
Highway 187 North, P.O. Box 1869, 
Rock Springs, Wyo. 82901. 

William S. Gilmer, 
Acting Chief Branch of Lands 
and Minerals Operations, 

(FR Doc. 78-8445 Filed 3-30-78; 8:45 am] 


[ 4310 - 84 ] 

AREA MANAGERS, ELKO DISTRICT, NEVADA 
Delegation of Authority In General 

Under authority of Bureau Order 
701, dated July 23. 1964, and as 
amended, and subject to the limita¬ 
tions in part III of that order, the 
Area Managers administering the Elko 
and Wells Resource Areas of the Elko 
District, Nevada, are authorized to act 
on the following matters within their 
respective areas of responsiblity in ac¬ 
cordance with existing policies and 
regulations of the Department, and 
under direct supervision of the Elko 
District Manager: 

Delegation of Authority in Specific 
Matters 


Sec. 3.3 Fiscal affairs. * • • 

(d) Trespass. Determine liability and 
issue notice of trespass; recommend as 
to acceptance of settlement. 

• • • • • 

Sec. 3.6 Minerals. • • • 

(m) Oil and Gas exploration oper¬ 
ations. 

(n) Geothermal Resource explora¬ 
tion operations. 

• • • • • 

Sec. 3.7 Range management • # • 

(a) Grazing District Administration. 

(1) Process applications for the issu¬ 
ance of licenses and permits to graze 
or trail livestock. 

(2) Permits or cooperative agree¬ 
ments to construct and maintain range 
improvements and determine the 
value of such improvements. 

(3) Expenditure of funds appropriat¬ 
ed by Congress or contributed by indi¬ 
viduals. associations, advisory boards, 
or others for the construction, pur¬ 
chase, or maintenance of range im¬ 
provements 

• • • • • 

(d) Soil and moisture conservation 
including control of Halogeton glomer- 
atus. 

(e) Controlled brush burning in ac¬ 
cordance with plans and specifications 
approved by the State Director. 

(f) Protection of wild free-roaming 
horses and burros. 

• » • • • 

Sec. 3.8 Forest management * • * 

(a) Disposition of forest products in¬ 
cluding sales of timber not exceeding 
$1,000 in value. 

• * • • • 

Sec. 3.9 Land use . • • • 
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(g) Disposition of materials other 
than forest products, not exceeding 
$2,000 in value. 

(z) Recreation, All actions relating to 
recreation management and protec¬ 
tion pursuant to 43 CFR Parts 6000 
through 6290. 

• • • • • 

Sec. 3.10 Designation of Action Of¬ 
ficials. • • • 

(a) Area Managers may, by written 
order, designate qualified employees 
of the Resource Area to perform the 
functions of the Area Manager in his 
absence. 

(b) Each employee who serves in an 
acting capacity shall document that 
service on Form 1203-1. 

The District Manager may at any 
time temporarily reserve, restrict, or 
withhold any portion of the above del¬ 
egated authority through use of Form 
1213-1 District Office Authority and 
Responsibility Guide. 

This order will be come effective 
April 3, 1978, and revokes previous del¬ 
egation published July 17, 1974 (39 FR 
27335); November 28. 1977 <42 FR 
60617) and January 5, 1978 (43 FR 
1011 ). 

Dated: March 16, 1978. 

E. A. Moore, 
District Manager. 

Approved: 

E. I. Rowland, 

State Director , Nevada. 

CFR Doc. 78-8504 Filed 3-30-78; 8:45 am] 


[ 4310 - 84 ] 

[Group 320 and 6231 

CALIFORNIA 
Filing of Flat of Survory 

March 23, 1978. 

1. A plat of survey of the following 
described land, accepted January 16, 
1978, will be officially filed in the Cali¬ 
fornia State Office, Sacramento, 
Calif., effective at 10 a.m. on May 5, 
1978: 

Mount Diablo Meridian, California 

T. 28 1/2 S.. R. 40 E., 

Sec. 31 to 36, inclusive. 

The surveyed area described totals 
867.40 acres. 

The plat represents a survey of the 
east and west boundaries and subdivi- 
sional lines of the above listed town¬ 
ship, a dependent resurvey of the 
south boundary of T. 28 S., R 40 E.. 
and a portion of the south boundary 
of T.28 S.. R. 39 E., Mount Diablo Me¬ 
ridian, California. 

2. Effective January 16, 1978, the 
date of acceptance of the said plat of 
survey, title to Section 36 vested in the 
State of California as school grant 
land. 


3. The area surveyed is geographical¬ 
ly located in the California Desert 
Conservation Area. The elevation 
ranges from 3200 to 4300 feet above 
sea level. The surface is sandy and 
rocky with the vegetation being 
mainly creosote brush. 

4. The public lands listed above are 
open to the operation of the public 
land laws, subject to any valid existing 
rights, and the requirements of appli¬ 
cable law, rules and regulations. 

5. All inquiries relating to this land 
should be sent to the California State 
Office, Bureau of Land Management, 
Federal Office Building, Room E-2841, 
2800 Cottage Way, Sacramento, Calif. 
95825. 

Eleanor K. Wilkinson, 

Chief Branch of Records 
and Data Management 

[FR Doc. 78-8466 Filed 3-30-78; 8:45 am] 


[ 4310 - 84 ] 

[Group 623] 

CALIFORNIA 
Filing of Plot of Survoy 

March 23, 1978. 

1. A plat of dependent resurvey and 
survey accepted January 16, 1978, will 
be officially filed in the California 
State Office, Sacramento, Calif., effec¬ 
tive at 10 a.m. on May 5. 1978. 

The newly surveyed area within the 
township is described as follows: 

Mount Diablo Meridian, California 
T. 29 S., R. 40 E.. 

Sec. 5. Lots 5. 6. 7, 8. 13.14,15, and 16: 

Sec. 6. Lots 1, 2, 3, 4, 5. 6, and 7, SVfeNEy*. 

SEViNWy^ Ev*swy« and SE*; 

Sec 7. Lots 3, 4. 5, 6, 7. 8, 9. and 10. 

The surveyed area described totals 
1,167.50 acres. 

The plat, in two sheets, represents a 
dependent resurvey of the Seventh 
Standard Parallel through Range 40 
East, a portion of the south, east and 
west boundaries, subdivisional lines 
and certain mineral surveys. The plat 
also represents a survey of the lands 
listed in paragraph 1, survey of subdi¬ 
visions of section 35 and the metes and 
bounds survey of Lot 27 in Section 35 
of the said township. 

2. The above described lands are geo¬ 
graphically located in the California 
Desert Conservation area. The eleva¬ 
tion ranges from 2400 to 4000 feet 
above sea level. The surface is of a 
rocky nature. The undergrowth con¬ 
sists of creosote brush. The area has 
been heavily mined. The bottom por¬ 
tion of the township is suitable for off¬ 
road vehicle use. 

3. The public lands listed above are 
open to the operation of the public 
land laws, subject to any valid existing 
rights, and the requirements of appli¬ 
cable law, rules and regulations. 

4. All inquiries relating to this land 
should be sent to the California State 


Office, Bureau of Land Management, 
Federal Office Building, Room E-2841, 
2800 Cottage Way, Sacramento, Calif. 
95825. 

Eleanor K. Wilkinson, 

Chief, Branch of Records 
and Data Management 
[FR Doc. 78-8467 Filed 3-30-78; 8:45 am] 


[ 4310 - 84 ] 

CEDAR CITY DISTRICT GRAZING ADVISORY 

BOARD 

Meeting 

Notice is hereby given in accordance 
with Pub. L. 92-463 and 92-579 that 
the Grazing Advisory Board to the 
Cedar City District, Bureau of Land 
Management, U.S. Department of In¬ 
terior, will meet beginning at 10 a.m., 
Friday. May 19, 1978, at the Bureau of 
Land Management, Cedar City Dis¬ 
trict Office, 1579 North Main, Cedar 
City, Utah. 

The function of the Grazing Adviso¬ 
ry Board is to offer advice and make 
recommendations to the District Man¬ 
ager concerning the development of 
Allotment Management Plans and uti¬ 
lization of range-betterment funds. 
The meeting is open to the public and 
news media. Any organization, associ¬ 
ation, or individual may attend, file a 
statement with, or appear before the 
Board regarding topics on the meeting 
agenda; however, requests for oral pre¬ 
sentations before the Board should be 
made to the official listed below at 
least two days prior to the meeting. 
Statements from the public will be 
heard from 11 a.m. to 12 noon. The 
chairman or authorized Federal offi¬ 
cer may limit public attendance to the 
extent that available facilities and 
time require limitation. 

The agenda for the meeting will in¬ 
clude introductory and orientation 
items including a review of the Adviso¬ 
ry Board charter, review of duties, 
election of officers and organization of 
the Board; Allotment Management 
Plans including Bureau policies, how 
AMP development fits into the plan¬ 
ning program, and the District’s pro¬ 
gram of AMP development; utilization 
of range-betterment funds including 
availability of funds and recommended 
projects. 

Further information concerning this 
meeting may be obtained from 
Morgan S. Jensen, District Manager, 
Bureau of Land Management, 1579 
North Main Street. Cedar City, Utah 
84720, telephone number 801-586- 
2401. Minutes of the meeting will be 
available for public inspection and 
copy two weeks after the meeting at 
the Cedar City District Office. 1579 
North Main Street, Cedar City, Utah. 

Morgan S. Jensen, 
District Manager. 

March 20, 1978. 

[FR Doc. 78-8502 Filed 3-30-78; 8:45 am) 
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[ 4310 - 84 ] 

[NM 33127] 

NEW MEXICO 

Application 

March 23, 1978. 

Notice is hereby given that, pursu¬ 
ant to Section 28 of the Mineral Leas¬ 
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), Northwest Pipeline 
Corp. has applied for one 4 Vi-inch nat¬ 
ural gas pipeline right-of-way across 
the following Land: 

New Mexico Principal Meridian, New 
Mexico 

T. 30 N.. R. 14 W.. 

Sec. 25, NEYiSWtt. 

This pipeline will convey natural gas 
across 0.061 of a mile of public land in 
San Juan County. N. Mex. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application Should be ap¬ 
proved, and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Mangement, P.O. Box 6770, Albuquer¬ 
que. N. Mex. 87107. 

Raul E. Martinez, 
Acting Chief, Branch of Lands 
and Minerals Operations. 

[FR Doc. 78-8503 Filed 3-30-78; 8:45 am) 


[ 4310 - 55 ] 

Office of tho Secretory 

[INT DES 78-8] 

PROPOSED CANAAN VALLEY NATIONAL 
WILDLIFE REFUGE, W. VA. 

Availability of Draft Environmental Statement 

Pursuant to Section 102(2X0 of the 
National Environmental Policy Act of 
1969, Pub. L. 91-190, the Department 
of the Interior has prepared a draft 
environmental statement for the pro¬ 
posed Canaan Valley National Wildlife 
Refuge, Tucker County. W. Va. 

The proposal recommends that 
27,764 acres of mixed wetlands, upland 
and farmland habitat be acquired for 
the protection and preservation of a 
unique boreal bog ecosystem and to 
provide opportunities for wildlife ori¬ 
ented recreation and environmental 
education within the open space so 
provided. The proposed area would 
become a unit of the National Wildlife 
Refuge System and be operated in 
conformance with legislation, policies, 
regulations and established practices 
of that organization. 

Copies of the draft statement are 
available for inspection at the follow¬ 
ing locations: 


Regional Director, U.S. Fish and Wildlife 
Service, One Gateway Center, Suite 700, 
Newton Comer. Mass. 02158. 

Area Manager, U.S. Fish and Wildlife Ser¬ 
vice. 1500 North 2nd Street, Harrisburg, 
Pa. 17102. 

Biologist in Charge, U.S. Fish and Wildlife 
Service. Forestry Building, Sycamore 
Street. Elkins. W. Va. 26241. 

U.S. Fish and Wildlife Service, Division of 
National Wildlife Refuges. Room 2353, In¬ 
terior Building, 18th and C Streets NW., 
Washington, D.C. 20240. 

A limited number of single copies 
are available and may be obtained by 
writing the Environmental Impact 
Statement Coordinator at the Wash¬ 
ington, D.C. address, or telephone 202- 
343-4047. 

The service desires to achieve maxi¬ 
mum public input to this proposed 
action. For this reason public hearings 
are being scheduled on the proposal 
and draft environmental statement. 
Locations, dates and times will soon be 
announced in the Federal Register 
and all interested individuals and orga¬ 
nizations are invited to participate. 

Dated: March 24, 1978. 

Larry E. Meterott, 
Deputy Assistant 
Secretary of the Interior. 
[FR Doc. 78-8446 Filed 3-30-78; 8:45 am] 


[ 4310 - 10 ] 

PRIVACY ACT OF 1974 
Now System Notices 

Notice is hereby given that the De¬ 
partment of the Interior has under 
consideration the adoption of system 
notices describing record systems 
which it proposes to maintain and 
which will be subject to section 3 of 
the Privacy Act of 1974, 5 U.S.C. 552a. 

The proposed new systems are 
Office of Surface Mining Reclamation 
and Enforcement (OSM)—1, Payroll; 
OSM—2, Travel Advance File; OSM— 
3, Travel Vouchers and Authoriza¬ 
tions; OSM—4, Property Control; 
OSM—5, Personnel Identification; 
OSM—6, Safety Files; and OSM-7. 
Personnel Security Files. 

It is also proposed to amend the Bi¬ 
ography File (Interior, Office of the 
Secretary—65) system to include bio¬ 
graphical data on officials of OSM, 
such data to be used for generating 
press releases, public announcements, 
and in response to public inquiries. 

A number of Privacy Act systems 
have been transferred to the Depart¬ 
ment of Energy. Systems covered are: 

III. Alaska Power Administration 

Administrative Management and 
Fiscal Records—Interior, Alaska 
Power Administration—1. 


V. Bonneville Power Administration 

Travel Records—Interior, BPA—1. 

Payroll Files—Interior, BPA—2. 

Audiometric Testing Forms—Interi¬ 
or. BPA—3. 

Automotive Accident Files—Interior, 
BPA—4. 

Motor Vehicle Operator Identifica¬ 
tion Records—Interior, BPA—5. 

Industrial Accident Files and Em¬ 
ployee Claims Files—Interior. BPA—6. 

Safety Training Files—Interior, 

BPA—7. 

Plant Services History Files—Interi¬ 
or, BPA—8. 

Plant Services Personnel Account¬ 
ability Property System—Interior, 
BPA—9. 

Land Records—Interior, BPA—10. 

Accounts Receivable—Interior, 

BPA—11. 

Report of Inventions—Interior, 
BPA-12. 

Parking Assignment Records—Inte¬ 
rior, BPA—13. 

Security Clearance File—Interior. 
BPA—14. 

VII. Southeastern Power 
Administration 

Administrative Management and 
Fiscal Records—Interior, Southeastern 
Power Administration—1. 

IX. Southwestern Power 
Administration 

Payroll System—Interior, South¬ 
western Power Administration—1. 

Contracts System—Interior, South¬ 
western Power Administration—2. 

Property Management System—In¬ 
terior, Southwestern Power Adminis¬ 
tration—4. 

Travel Record System—Interior. 
Southwestern Power Administration— 

5. 

Imprest Fund Cashiers—Interior, 
Southwestern Power Administration— 

6 . 

Accidents—Interior. Southwestern 

Power Administration—7. 

XIII. Bureau of Reclamation 

Sale of Power to Individuals—Interi¬ 
or. Reclamation—31. 

As published in the Federal Regis¬ 
ter April 11. 1977, Vol. 42, No. 69; page 
18969-19122. 

Comments on the proposed new 
system notices and the one revised 
system notice may be submitted to Mr. 
Warren L. Dahlstrom, the Depart¬ 
mental Privacy Act Officer, Office of 
Administrative and Management 
Policy, U.S. Department of the Interi¬ 
or, 18th and C Streets NW.. Washing¬ 
ton. D.C. 20240, telephone 202-343- 
6669. Except as noted below, all com¬ 
ments received on or before May 1. 
1978, will be considered. Copies of any 
comments received may be inspected 
in Room 5316 at the above address. 

The Department has requested a 
waiver of the 60 day advance notice to 
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Congress in accordance with OMB Cir¬ 
cular A-108. Provided no comments 
are received which justify a contrary 
determination, upon the waiver being 
granted before the expiration of the 
period for public comment, the pro¬ 
posed new systems notices will take 
effect except for the “Routine Use M 
paragraphs, which require advance 
publication for public comment. Pub¬ 
lished below are the new and revised 
system notices. 

Richard R. Hite, 
Deputy Assistant Secretary 
of the Interior. 

March 22.1978. 

INTERIOR/ESM-1 
System name: 

Payroll—Interior, OSM-1 
System location: 

(1) U.S. Bureau of Mines, Division of 
Finance, Building 53, Denver Federal 
Center, Denver, Colo. 80225. (2) Input 
documents supplied by all facilities of 
the Office of Surface Mining Reclama¬ 
tion and Enforcement (OSM). 

Categories of individuals covered by the 

system: 

Current OSM employees and em¬ 
ployees separated within the prior 2 
years. 

Categories of records in the system: 

A variety of documents which set 
forth or affect an employee’s annual 
wage rate, leave, biweekly earnings, 
payroll deductions, and disposition of 
earnings. Hard copy records consist of 
a folder of action-type documents for 
each employee. The information from 
these documents is recorded on com¬ 
puter tape for payroll purposes. 

Authority for maintenance of the system: 

5 U.S.C. §5101 et seq., 31 U.S.C. 
§ 66a. 

Routine useB of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

The primary uses of the records are: 
(a) to provide information and ac¬ 
counting records regarding employee 
pay and leave for the automated pay¬ 
roll data file; (b) to inform each OSM 
office of the composition of their labor 
cost changes by reporting total payroll 
changes for each individual made to 
various cost accounts within the fi¬ 
nance system. This reporting is made 
every 2 weeks on a regular payroll 
cycle. Disclosures outside the Depart¬ 
ment of the Interior may be made: (1) 
to provide states with pay data rela¬ 
tive to claims for unemployment; (2) 
to the Department of the Treasury for 
preparation of payroll checks and pay¬ 
roll deduction and other checks to 
Federal, state and local Government 


agencies, non-governmental orgainiza- 
tions and individuals; (3) to the Inter¬ 
nal Revenue Service and to state, com¬ 
monwealth, territorial, and local gov¬ 
ernments for tax purposes; (4) to the 
Civil Service Commission in connec¬ 
tion with the Civil Service Retirement 
System; (5) to another Federal agency 
to which an employee has transferred; 
(6) to the U.S. Department of Justice 
when related to litigation or anticipat¬ 
ed litigation involving the records or 
the subject matter of the records; (7) 
of information indicating a violation 
or potential violation of a statute, reg¬ 
ulation, rule, order or license, to ap¬ 
propriate Federal, state, local, or for¬ 
eign agencies responsible for investi¬ 
gating or prosecuting the violation or 
for enforcing or implementing the 
statute, rule, regulation, order, or li¬ 
cense; (8) from the record of an indi¬ 
vidual in response to an inquiry from a 
Congressional office made at the re¬ 
quest of that individual; (9) to a Feder¬ 
al agency which has requested infor¬ 
mation relevant or necessary to its 
hiring or retention of an employee, or 
issuance of a security clearance, li¬ 
cense, contract, grant, or other bene¬ 
fit; (10) to Federal, state, or local agen¬ 
cies where necessary to obtain infor¬ 
mation relevant to the hiring or reten¬ 
tion of an employee, or the issuance of 
a security clearance, contract, license, 
grant, or other benefit. 

Policies and practices for storing, retriev¬ 
ing, accessing, retaining, and disposing of 
records in the system: 

Storage: 

Records are maintained in file fold¬ 
ers, magnetic tape, and punched card. 

Retrievability: 

File folders are maintained by name 
and magnetic tape and punched cards 
are maintained by social security 
number. 

Safeguards: 

File folders are maintained in metal 
file cabinets which are in a locked 
room during periods of non-work. 
During working hours, access is al¬ 
lowed only to Division of Finance, 
Bureau of Mines personnel or Division 
of Budget and Financial Mangement, 
OSM personnel. Punched cards have 
no interpreted printing on them and 
are retained in cardboard boxes locked 
into the same room as the file folders. 
Magnetic tapes are maintained in the 
Division of Data Processing with limit¬ 
ed ADP personnel accessibility. 

Retention and disposal: 

Actively employed personnel file 
folders are retained indefinitely. Inac¬ 
tive employees’ folders (death, resigna¬ 
tion, retirement, and separation) are 
destroyed after 2 years. Cards are de¬ 
stroyed after 1 year. Magnetic tapes 


are erased and reused in accordance 
with memorandum dated December 
29. 1970, from the Chief, Division of 
Finance to the Chief, Division of ADP, 
Bureau of Mines. All other official 
payroll data are disposed of in accor¬ 
dance with General Records Schedule 
FPMR 101-11.4 dated August 1, 1974. 

System managerial and address: 

Chief, Division of Budget and Finan¬ 
cial Management, Office of Surface 
Mining Reclamation and Enforce¬ 
ment, U.S. Department of the Interior, 
18th and C Streets NW., Washington, 
D.C. 20240. 

Notification procedure: 

Inquiries regarding the existence of 
records should be addressed to the 
System Manager. A written, signed re¬ 
quest stating that the requester seeks 
information concerning records per¬ 
taining to him is required. See 43 CFR 
2.60. 

Record access procedures: 

A request for access may be ad¬ 
dressed to the System Manager. The 
reguest must be in writing and be 
signed by the requester. The request 
must meet the content requirements 
of 43 CFR 2.63. 

Contesting record procedures: 

A petition for amendment should be 
addressed to the System manager and 
must meet the content requirements 
of 43 CFR 2.71. 

Record source categories: 

Information in this system of re¬ 
cords comes from the individual to 
whom it applies or is derived from in¬ 
formation he supplied. Pay rates and 
their applicability and leave regula¬ 
tions are established by public law and 
their effect upon the individual are in 
accordance with such public laws and 
regulations. Generally, most payroll 
source data are echo records of official 
personnel actions. 

INTERIOR/ESM-2 

System name: 

Travel Advance File—Interior, OSM- 

2 . 

System location: 

U.S. Bureau of Mines, Division of Fi¬ 
nance, Building 20, Denver Federal 
Center, Denver, Colo. 80225. 

Categories of individuals covered by the 
system: 

All Office of Surface Mining Recla¬ 
mation and Enforcement (OSM) em¬ 
ployees who have active travel ad¬ 
vances or who have closed travel ad¬ 
vances. 

Categories of records in the system: 

File consists of signed forms where¬ 
on employees request travel advances 
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for the purpose of paying travel ex¬ 
penses Incurred in the performance of 
official government business. These 
forms also include repayments against 
any advances, whether by claims 
offset on travel vouchers or remit¬ 
tances by checks, money orders, etc. 

Authority for maintenance of the syBtem: 

5 U.S.C. §§ 4111(b), 5701-5709, 5721- 
5733, 5742(b). 

Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

The primary uses of the records are 
(1) to provide an accounting record of 
obligations due to the U.S. Govern¬ 
ment from employees* authorized cash 
advances to defray expenses incurred 
in official travel. Payments to the 
traveler and repayments to the Gov¬ 
ernment are reflected in this record; 
(b) to serve as a backup authority and 
manually reconciled file to the entries 
for travel expenses in the automated 
Finance system; (c) computer data are 
reported to each OSM office as part of 
the detailed composition of monthly 
expense reports applicable to charges 
made to cost accounts within the Fi¬ 
nance system. Only data pertinent to 
individual OSM offices are available to 
that office. Disclosures outside the De¬ 
partment of the Interior majf be made 
(1) to the U.S. Department of Justice 
when related to litigation or anticipat¬ 
ed litigation involving the records or 
the subject matter of the records; (2) 
of information indicating a violation 
or potential violation of a statute, reg¬ 
ulation, rule, order or license, to ap¬ 
propriate Federal, State, local or for¬ 
eign agencies responsible for investi¬ 
gating or prosecuting the violation or 
for enforcing or implementing the 
statute, rule, regulation, order or li¬ 
cense; (3) from the record of an indi¬ 
vidual in response to an Inquiry from a 
Congressional office made at the re¬ 
quest of that Individual; (4) to a Feder¬ 
al agency which has requested infor¬ 
mation relevant or necessary to its 
hiring or retention of an employee, or 
issuance of a security clearance, li¬ 
cense, contract, grant or other benefit; 
(5) to Federal, State, or local agencies 
w r here necessary to obtain information 
relevant to the hiring or retention of 
an employee, or the issuance of a secu¬ 
rity clearance, contract, license, grant 
or other benefit. 

Policies and practices for Btoring, retriev¬ 
ing, accessing, retaining, and disposing of 
records in the system: 

Storage: 

Records are maintained in cardboard 
boxes in the Division of Finance, 
Bureau of Mines. 

Retrievability: 

Files are stored alphabetically by 
fiscal year. 


Safeguards: 

Files are maintained in a locked steel 
file drawer during periods of non-work 
and are accessible during working 
hours only by personnel from the Di¬ 
vision of Finance, Bureau of Mines, or 
the Division of Budget and Financial 
Management, OSM. 

Retention and disposal: 

Disposition is in accordance with 
General Records Schedule, FPMR 
101-11.4 dated August 1, 1974. 

System managerial and address: 

Chief, Division of Budget and Finan¬ 
cial Management, Office of Surface 
Mining Reclamation and Enforce¬ 
ment. U.S. Department of the Interior, 
18th and C Streets NW., Washington, 
D.C. 20240. 

Notification procedure: 

Inquiries regarding the existence of 
records should be addressed to the 
System Manager. A written, signed re¬ 
quest stating that the requester seeks 
information concerning records per¬ 
taining to him is required. See 43 CFR 
2.60. 

Record access procedures: 

A request for access may be ad¬ 
dressed to the System Manager. The 
request must be in writing and be 
signed by the requester. The request 
must meet the content requirements 
of 43 CFR 2.63. 

Contesting record procedures: 

A petition for amendment should be 
addressed to the System Manager and 
must meet the content requirements 
of 43 CFR 2.71. 

Record source categories: 

Information for this system origi¬ 
nates with the traveler who specifies 
the need of a travel advance. The re¬ 
quest is concurred in by signature of a 
responsible supervisory official. All en¬ 
tries on the file are as a result of ac¬ 
tions taken by the individual to liqui¬ 
date his travel advance. 

INTERIOR/EMS-3 

System name: 

Travel Vouchers and Authoriza¬ 
tions—Interior, OSM-3. 

System location: 

U.S. Bureau of Mines, Division of Fi¬ 
nance, Building 20, Denver Federal 
Center. Denver, Colo. 80225, and the 
various Divisions of the Office of Sur¬ 
face Mining Reclamation and Enforce¬ 
ment (OSM), U.S. Department of the 
Interior, 18th and C Streets NW.. 
Washington, D.C. 20240. 

Categories of individuals covered by the 
system: 

All persons traveling for or in behalf 
of OSM on official business. 


Categories of records in the system: 

Voucher file consists of paid travel 
vouchers which reimburse travelers 
for expenses incurred in connection 
with official travel. Travel authoriza¬ 
tion file consists of record copies of au¬ 
thorizations for travel for which no 
travel vouchers have been submitted 
for payment. 

Authority for maintenance of the system: 

5 U.S.C. § 5701 et seq. 

Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

The primary uses of the records are 
(a) as backup entry data for obliga 
lions and disbursements in the auto¬ 
mated Finance system of OSM; (b) 
computer data are reported to each 
OSM office as part of the detailed 
composition of monthly expense re¬ 
ports applicable to charges made to 
cost accounts within the Finance 
system. Only data pertinent to individ¬ 
ual OSM offices are available to that 
office; (c) vouchers* are used to deter¬ 
mine allowability of expenses within 
the law, authorizing payment of travel 
expenses. The documents are used to 
determine which expenses incurred by 
the traveler can be paid and are some 
times used to report to other Federal 
agencies summarizations of those 
types of allowable expenses. Usually, 
the individual’s name is not used in 
outside reporting but the data is. Dis¬ 
closures outside the Department of 
the Interior may be made (1) to the 
U.S. Department of Justice when re¬ 
lated to litigation or anticipated litiga¬ 
tion involving the records or the sub¬ 
ject matter of the records; (2) of infor¬ 
mation indicating a violation or poten¬ 
tial violation of a statute, regulation, 
rule, order or license, to appropriate 
Federal, State, local or foreign agen¬ 
cies responsible for investigating or 
prosecuting the violation or for enforc¬ 
ing or implementing the statute, rule, 
regulation, order or license; (3) from 
the record of an individual in response 
to an inquiry from a congressional 
office made at the request of that indi¬ 
vidual; (4) to a Federal agency which 
has requested information relevant or 
necessary to its hiring or retention of 
an employee, or issuance of a security 
clearance, license, contract, grant or 
other benefit; (5) to Federal. State, or 
local agencies where necessary to 
obtain information relevant to the 
hiring or retention of an employee, or 
the issuance of a security clearance, 
contract, license, grant or other bene¬ 
fit. 

Policies and practice* for storing, retriev¬ 
ing, accessing, retaining, and disposing of 
records in the system: 

Storage: 

Records are maintained in steel 
filing cabinet in the Division of Fi- 
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nance. Bureau of Mines, and Divisions 
of OSM. 

Retrievability: 

Vouchers are filed by voucher 
number in sequence of payment 
within the overall numbering sequence 
of the Finance system. Authorizations 
are filed alphabetically by name await¬ 
ing payment of a travel voucher. Au¬ 
thorization becomes part of the vouch¬ 
er packet at time of payment. 

Safeguards: 

Files are maintained with safeguards 
meeting the requirements of 43 CFR 
2.51 in the Division of Finance and are 
available only to personnel from the 
Department of Finance, Bureau of 
Mines, or the Divisions of the Office 
of Surface Mining. 

Retention and disposal: 

Disposition is in accordance with 
General Schedule, FPMR 101-11.4 
dated August 1, 1974. 

System manageris) and address: 

Chief, Division of Budget and Finan¬ 
cial Management, Office of Surface 
Mining Reclamation and Enforce¬ 
ment, U.S. Department of the Interior, 
18th and C Streets NW., Washington, 
D.C. 20240. 

Notification procedure: 

Inquiries regarding the existence of 
records should be addressed to the 
System Manager. A written, signed re¬ 
quest stating that the requester seeks 
information concerning records per¬ 
taining to him is required. See 43 CFR 
2.60. 

Record access procedures: 

A request for access may be ad¬ 
dressed to the System Manager. The 
request must be in writing and be 
signed by the requester. The request 
must meet the content requirements 
of 43 CFR 2.63. 

Contesting record procedures: 

A petition for amendment should be 
addressed to the System Manager and 
must meet the content requirements 
of 43 CFR 2.71. 

Record source categories: 

Information for these files is based 
on an authorization signed by the 
traveler in the form of a request. 
Travel vouchers are submitted by the 
traveler after incurring expenses for 
official travel and is a request for pay¬ 
ment based on his record of official ex¬ 
penses. 

INTERIOR/ESM-4 
System name: 

Property Control—Interior, OSM-4. 


System location: 

(1) Office of Surface Mining Recla¬ 
mation and Enforcement (OSM), U.S. 
Department of the Interior, 18th and 
C Streets NW., Washington, D.C. 
20240. (2) All field facilities of OSM. 

Categories of individuals covered by the 
system: 

Employees who have custody or re¬ 
sponsibility for OSM property. 

Categories of records in the system: 

Contains information indicating 
what property, including equipment, 
motor vehicle operator's license, keys, 
motor pool vehicles, transportation re¬ 
quest books, and parking spaces, for 
which the employee has custody or re¬ 
sponsibility. A list is maintained of in¬ 
ventions by name as a cross-reference 
to case numbers. In addition, all other 
records directly related to the proper¬ 
ty control function. 

Authority for maintenance of the system: 

Federal Property and Administrative 
Services Act of 1949, as amended, 40 
U.S.C. § 483(b)(1); 5 U.S.C. 301. 

Routine uses or records maintained in the 
system, including categories of users and 
the purposes of such uses: 

The primary uses of the records are: 
(a) Identification, assignment, and 
control of OSM property; (b) assis¬ 
tance in locating carpools. Disclosures 
outside of the Department of Interior 
may be made: (1) To the U.S. Depart¬ 
ment of Justice when related to litiga¬ 
tion or anticipated litigation; (2) of in¬ 
formation indicating a violation or po¬ 
tential violation of a statute, regula¬ 
tion, rule, order, or license, to appro¬ 
priate Federal, State, local, or foreign 
agencies responsible for investiating or 
prosecuting the violation or for enforc¬ 
ing or implementing the statute, rule, 
regulation, order or license. 

Policies and practices for storing, retriev¬ 
ing, accessing, retaining, and disposing of 
records in the system: 

Storage: 

Maintained in manual form in file 
folders or card indexes, a limited quan¬ 
tity on computer tape. 

Retrievability: 

Indexed by employee name or con¬ 
trol number. 

Safeguards: 

Security will be provided to meet the 
requirements of 43 CFR 2.51. 

Retention and disposal: 

Upon completion of the use period, 
vital records are transferred to the Of¬ 
ficial Personnel Folder or Federal Re¬ 
cords Center and all other records are 
destroyed. 


System managers) and address: 

Chief, Division of Administrative 
Services, Office of Surface Mining 
Reclamation and Enforcement, U.S. 
Department of the Interior, 18th and 
C Streets NW., Washington, D.C. 
20240. 

Notification procedure: 

System Manager, or with respect to 
records maintained at field facilities, 
the administrative officer of the facili¬ 
ty. A written and signed request stat¬ 
ing that the requester seeks informa¬ 
tion concerning records pertaining to 
him is required. See 43 CFR 2.60. 

Record access procedures: 

A request for access may be ad¬ 
dressed to the System Manager or, 
with respect to records maintained at 
field facilities, the administrative offi¬ 
cer of the facility. The request must 
be in writing and signed by the re¬ 
quester. The request must meet the 
content requirements of 43 CFR 2.63. 

Contesting record procedures: 

A petition for amendment shall be 
addressed to the System Manager and 
must meet the content requirements 
of 43 CFR 2.71. 

Record source categories: 

Employees. Property control infor¬ 
mation required for accountability 
purposes. 

INTERIOR/ESM-5 
System name: 

Personnel Identification—Interior, 

OSM-5. 

System location: 

(1) Office of Surface Mining Recla¬ 
mation and Enforcement (OSM), U.S. 
Department of the Interior, 18th and 
C Streets NW.. Washington, D.C. 
20240. (2) All field facilities of OSM. 

Categories of individuals covered by the 
system: 

All employees of OSM. 

Categories of records in the system: 

Records concerning identification 
and location of employees. 

Authority for maintenance of the system: 
5 U.S.C. §§ 301, 3101; 43 U.S.C. § 1457. 

Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

The primary uses of the records are: 
(a) To provide identification cards to 
employees; (b) locator information 
provided for use by management to 
contact employees in case of an emer¬ 
gency. Disclosures outside the Depart¬ 
ment of the Interior may be made: (1) 
To the U.S. Department of Justice 
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when related to litigation or anticipat¬ 
ed litigation; (2) of information indi¬ 
cating a violation or potential viola¬ 
tion of a statute, regulation, rule, 
order, or license, to appropriate Feder¬ 
al. State, local, or foreign agencies re¬ 
sponsible for investigating or prosecut¬ 
ing the violation or for enforcing or 
implementing the statute, rule, regula¬ 
tion, order, or license. 

Policies and practices for storing, retriev¬ 
ing, accessing, retaining, and disposing of 
records in the system: 

Storage: 

Card indexes, manually. 

Retrievability: 

Indexed by employee name and 
identification card number. 

Safeguards: 

Security will be provided to meet the 
requirements of 43 CFR 2.51 for 
manual records. 

Retention and disposal: 

After use period, records transferred 
to Federal Records Center or de¬ 
stroyed. 

System manageris) and address: 

Chief, Division of Personnel, Office 
of Surface Mining Reclamation and 
Enforcement, U.S. Department of the 
Interior, 18th and C Streets NW., 
Washington. D.C. 20240. 

Notification procedure: 

System Manager, or with respect to 
records maintained at field facilities, 
the administrative officer of the facili¬ 
ty. A written and signed request stat¬ 
ing that the requester seeks informa¬ 
tion concerning records pertaining to 
him is required. See 43 CFR 2.60. 

Record access procedures: 

A request for access may be ad¬ 
dressed to the System Manager or, 
with respect to records maintained at 
field facilities, the administrative offi¬ 
cer of the facility. The request must 
meet the content requirements of 43 
CFR 2.63. 

Contesting record procedures: 

A petition for amendment shall be 
addressed to the System Manager and 
must meet the requirements of 43 
CFR 2.71. 

Record source categories: 

Employees. Information necessary to 
prepare the identification card and lo¬ 
cator index. 

INTERIOR/ESM-6 
System name: 

Safety Files—Interior, OSM-6. 


System location: 

(1) Office of Surface Mining Recla¬ 
mation and Enforcement (OSM), U.S. 
Department of the Interior, 18th and 
C Streets NW., Washington, D.C. 
20240. (2) All field facilities of OSM. 

Categories of individuals covered by the 

system: 

Persons who have had an accident, 
injury, illness or fatality or are associ¬ 
ated with a health hazard, radioactive 
materials, and radiation producing 
media in performance of job related 
duties or while a visitor. 

Categories of records in the system: 

Contains records about accident, 
injury, illness, or fatality of an em¬ 
ployee in a work related situation or a 
visitor. Also, records of initial, reexa¬ 
mination, annual, and terminal health 
physical of employees in potentially 
hazardous health and radiation situa¬ 
tion. In addition, all other records di¬ 
rectly related to employee health and 
safety. 

Authority for maintenance of the system: 

(1) Occupational Safety and Health 
Act of 1970, as amended, 29 U.S.C. 

§ 668 and 5 U.S.C. § 7902. (2) Executive 
Order 11807 (September 28, 1974). (3) 
Federal Employees Compensation Act, 
as amended, 5 U.S.C. § 8101, et seq. 

Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

The primary uses of the records are: 
(a) For managerial review of safety re¬ 
lated work situations, and (b) for auth¬ 
enticating work related accident, 
injury, illness, or fatalities for employ¬ 
ee compensation purposes. Disclosures 
outside the Department of the Interi¬ 
or may be made: (1) To the U.S. De¬ 
partment of Justice when related to 
litigation or anticipated litigation; (2) 
of information indicating a violation 
or potential violation of a statute, reg¬ 
ulation, rule, order, or license, to ap¬ 
propriate Federal. State, local, or for¬ 
eign agencies responsible for investi¬ 
gating or prosecuting the violation or 
for enforcing or implementing the 
statute, rule, regulation, order, or li¬ 
cense. 

Policies and practices for storing, retriev¬ 
ing, accessing, retaining, and disposing of 
records in the system: 

Storage: 

Maintenance in manual form in card 
index and file folders. 

Retrievability: 

Indexed by name or control number 
of the individual. 

Safeguards: 

Security will be provided to meet the 
requirements of 43 CFR 2.51 for 
manual records. 


Retention and disposal: 

Upon completion of work project or 
employee separation, health records 
are transferred to the Official Person¬ 
nel Folder. All other records are trans¬ 
ferred to Federal Records Centers 
upon completion of case processing. 

System managerial and address: 

Chief, Division of Personnel, Office 
of Surface Mining Reclamation and 
Enforcement, U.S. Department of the 
Interior, 18th and C Streets NW., 
Washington, D.C. 20240. 

Notification procedure: 

System Manager, or with respect to 
records maintained at field facilities, 
the safety officer of the facility. A 
written and signed request stating 
that the requester seeks information 
concerning records pertaining to him 
is required. See 43 CFR 2.60. 

Record access procedures: 

A request for access may be ad¬ 
dressed to the System Manager or, 
with respect to records maintained at 
field facilities, the safety officer of the 
facility. The request must be in writ¬ 
ing and signed by the requester. The 
request must meet the content re¬ 
quirements of 43 CFR 2.63. 

Contesting record procedures: 

A petition for amendment shall be 
addressed to the System Manager and 
must meet the requirements of 43 
CFR 2.71. 

Record source categories: 

Individuals involved and physicians. 

INTERIOR/ESM-7 

System name: 

Personnel Security Files—Interior, 
OSM-7. 

System location: 

Office of Surface Mining Reclama¬ 
tion and Enforcement (OSM), U.S. De¬ 
partment of the Interior, 18th and C 
Streets NW., Washington, D.C. 20240. 

Categories of individuals covered by the 
system: 

OSM personnel w r ho have been au¬ 
thorized access to classified informa¬ 
tion. 

Categories of records in the system: 

Contains records concerning employ¬ 
ees, including personal data submitted 
by the individual, information devel¬ 
oped by investigatory authorities, and 
records of the requirement, basis, 
degree, and date of clearance. Con¬ 
tains a security briefing statement 
signed by the employee. 

Authority for maintenance of the system: 
Executive Order 10450, as amended. 
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Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

The primary uses of the records is to 
identify OSM personnel who have se¬ 
curity clearances and their degree of 
clearance. Disclosures outside the De¬ 
partment of the Interior may be made: 
(1) To a Federal agency which has re¬ 
quested information relevant or neces¬ 
sary to its hiring or retention of an 
employee, or issuance of a security 
clearance, license, contract, grant, or 
other benefit; (2) to Federal, State, or 
local agencies where necessary to 
obtain information relevant to the 
hiring or retention of an employee, or 
issuance of a security clearance, con¬ 
tract, license, grant, or other benefit; 
(3) to the U.S. Department of Justice 
when related to litigation or anticipat¬ 
ed litigation; (4) of information indi¬ 
cating a violation or potential viola¬ 
tion of a statute, regulation, rule, 
order, or license, to appropriate Feder¬ 
al, State, local, or foreign agencies re¬ 
sponsible for investigating or prosecut¬ 
ing the violation or for enforcing or 
implementing the statute, rule, regula¬ 
tion, order, or license. 

Policies and practices for storing, retriev¬ 
ing, accessing, retaining, and disposing of 
records in the system: 

Storage: 

Maintained in manual form in file 
folders. 

Retrievability: 

Indexed by name. 

Safeguards: 

Maintained in a safe having a three- 
position dial-type, manipulation proof, 
combination lock, in the same manner 
as defense classified material. 

Retention and disposal: 

Maintained until the individual has 
been debriefed or terminated. De¬ 
stroyed by fire, shredder, disintegra¬ 
tor, or pulverizer. 

System manager(s) and address: 

Chief, Division of Personnel, Office 
of Surface Mining Reclamation and 
Enforcement, U.S. Department of the 
Interior, Washington, D.C. 20240. 

Notification procedure: 

A written and signed request to the 
System Manager stating that the re¬ 
quester seeks information concerning 
record pertaining to him. 

Record access procedures: 

A request for access shall be ad¬ 
dressed to the System Manager. The 
request must be in writing and signed 
by the requester. 

Contesting record procedures: 

A petition for amendment shall be 
addressed to the System Manager. 


Record source categories: 

Individual on whom the record is 
maintained and investigations con¬ 
ducted by Federal, State, or local 
agencies or other pertinent authori¬ 
ties. 

INTERIOR/AOC-65 
System name: 

Biography File—Interior, Office of 
the Secretary—65. 

System location: 

(1) Office of Public Affairs, Re¬ 
search Office. U.S. Department of the 
Interior, 18th and C Streets NW.. 
Washington, D.C. 20240. (2) Bureau 
public information offices in the 
Bureau of Indian Affairs, the Bureau 
of Reclamation, the U.S. Geological 
Survey, the Mining Enforcement and 
Safety Administration, the National 
Park Service, the U.S. Fish and Wild¬ 
life Service, and the Office of Surface 
Mining Reclamation and Enforcement 
(OSM). (See System Manager para¬ 
graph for addresses.) 

Categories of individuals covered by the 
system: 

Officials of the Department of the 
Interior, including the Secretary, As¬ 
sistant Secretaries, heads of Bureaus 
and Offices 

Categories of records in the system: 

The records are biographical news 
releases generally containing the indi¬ 
vidual’s name, place and date of birth, 
education, military service, work expe¬ 
rience, publications, membership in 
professional or scientific societies, 
marital status plus occasional newspa¬ 
per clippings about the individual and 
in some cases a photograph of the in¬ 
dividual. 

Authority for maintenance of the system: 

Statutes 5 U.S.C. §§301, 3101, 43 
U.S.C. § 1467. 

Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses: 

The primary use of the records is to 
maintain biographic information on 
key officials of the Department. Dis¬ 
closures outside the Department of 
the Interior may be made (1) to the 
news media and the public for public 
information purposes. 

Policies and practices for storing, retriev¬ 
ing, assessing, retaining, and disposing of 
records in the system: 

Storage: 

Biographies are in press release 
form, maintained in file folders. 

Retrievability: 

Alphabetized by name. 


Safeguards: 

Maintained in a locked room. 

Retention and disposal: 

Destroyed when obsolete. 

System manager(s) and addresses: 

Unless otherwise noted, the address 
for all system managers: U.S. Depart¬ 
ment of the Interior, 18th and C 
Streets NW., Washington, D.C. 20240. 
(1) For the Office of Public Affairs: 
Director, Office of Public Affairs. (2) 
For the Bureau of Indian Affairs: Di¬ 
rector, Public Information Staff, 
Bureau of Indian Affairs. (3) For the 
Bureau of Reclamation: Chief, Office 
of Public Affairs, Bureau of Reclama¬ 
tion. (4) For the Geological Survey: In¬ 
formation Officer, U.S. Geological 
Survey, the National Center, Reston, 
Va. 22092. (5) for MESA: Chief, MESA 
Information Office, Mining Enforce¬ 
ment and Safety Administration, Ball- 
ston Tower No. 3, 4015 Wilson Blvd., 
Arlington, Va. 22203. (6) For the Na¬ 
tional Park Service: Assistant to the 
Director, Office of Public Affairs, Na¬ 
tional Park Service. (7) For the Fish 
and Wildlife Service: Assistant Direc¬ 
tor-Public Affairs, UJ5. Fish and 
Wildlife Service. (8) For Office of Sur¬ 
face Mining Reclamation and Enforce¬ 
ment, Chief. Public Affairs Staff. 

Notification procedure: 

Same as the above. A written and 
signed request stating that the re¬ 
quester seeks information concerning 
records pertaining to him is required. 
See 43 CFR 2.60. 

Record access procedures: 

Same as the above. The request 
must be in writing, signed by the re¬ 
quester. See 43 CFR 2.63. 

Contesting record procedures: 

A petition for amendment should be 
addressed to the appropriate System 
Manager and must meet the content 
requirements of 43 CFR 2.71. 

Record source categories: 

Data furnished by the individual 
and newspaper clippings. 

[FR Doc. 78-8506 Filed 3-30-78; 8:45 am] 


[4410-18] 

DEPARTMENT OF JUSTICE 

Law Enforcement Assistance Administration 
FEDERAL GRANT-IN-AID SYSTEM 

Change in Grant Application and Reporting 
Requirements 

In accordance with the directive of 
President Carter to make the Federal 
Grant-In-Aid System less confusing 
and burdensome, LEAA is making 
some changes in its current proce- 
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dures. Notwithstanding any LEAA 
Guidelines or Regulations to the con¬ 
trary, no State or local government is 
required to submit to LEAA more than 
one original and two copies of any 
grant application or reporting form. 

James M. H. Gregg, 
Assistant Administrator , 
Office of Planning and Management 

[FR Doc. 78-8447 Filed 3-30-78; 8:45 am] 


[4510-24] 

DEPARTMENT OF LABOR 

Bureau of Labor Statittics 

BUSINESS RESEARCH ADVISORY COUNCILS 
COMMITTEE ON OCCUPATIONAL SAFETY 
AND HEALTH 


Meeting 

The BRAC Committee on Occupa¬ 
tional Safety and Health will meet at 
10 a.m., April 18, 1978, at the New De¬ 
partment of Labor Building in Room 
N4437 A and B. 200 Constitution 
Avenue NW., Washington, D.C. The 
agenda for the meeting is as follows: 

1. Progress in responding to the Office of 
Management and Budget on program alter¬ 
natives. 

2. Progress toward recommendations by 
the Interagency Task Force on Workplace 
Safety and Health. 

3. The National Safety Council Sympo¬ 
sium 1 on the improvement of occupational 
injury information. 

4. Accessibility of the log. The Supplemen¬ 
tary Data System: status, accessibility, and 
use. 

6. Employee work injury report studies. 

6. Feasibility study on illness data. 

This meeting is open to the public. It 
is suggested that persons planning to 
attend this meeting as observers con¬ 
tact Kenneth G. Van Auken, Execu¬ 
tive Secretary, Business Research Ad¬ 
visory Council on Area Code 202-523- 
1559. 

Signed at Washington, D.C., this 
27th day of March 1978. 

Julius Shiskin, 
Commissioner of 
Labor Statistics. 

CFR Doc. 78-8538 Filed 3-30-78; 8:45 am] 


[4510-24] 

BUSINESS RESEARCH ADVISORY COUNCIL'S 
COMMITTEE ON PRODUCTIVITY AND TECH- 
NOLOGY AND FOREIGN LABOR STATISTICS 

Meeting 

The BRAC Committee on Productiv¬ 
ity and Technology and Foreign Labor 
Statistics will meet at 9:30 a.m., April 
20, 1978, at the new Department of 
Labor Building in Room N3437 (A, B, 
and C). 200 Constitution Avenue NW., 
Washington, D.C. The agenda for the 
meeting is as follows: 


1. New weights for the productivity 
indexes for the steel industry. 

2. Plans for additional international 
comparisons of productivity and costs. 

3. Capital measures and labor pro¬ 
ductivity changes. 

4. Use of production functions in 
productivity analysis. 

This meeting is open to the public. It 
is suggested that persons planning to 
attend this meeting as observers con¬ 
tact Kenneth G. Van Auken, Execu¬ 
tive Secretary, Business Research Ad¬ 
visory Council on area code 202-523- 
1559. 

Signed at Washington, D.C., this 
22nd day of March 1978. 

Julius Shiskin, 
Commissioner of Labor 
Statistics. 

CFR Doc. 78-8420 Filed 3-30-78; 8:45 am] 


Week ending date Factor 


June 17......—- 

June 24... . 

July 1 —-- 

July 8.... 

July 15...... 

July 22.... .. ... 

July 29_ 

Aug! 1 2 !ZZZZZ.ZZ. 

Aug. 19.. 

Aug. 26-- 

Sept. 9_.._—-- 

Sept. 16... 

Sept 23____ 

Sept. 30....—....'.... 

Oct. 7 _ 

Oct. 14 ..... 

Oct. 21---- 

Oct. 28 .. 

Nov. 4--- 

Nov. 11___ 

Nov. 18__ 

Nov. 25--- 

Dec. 2.....— 

Dec. 9... 

Dec. 18 ..... 

Dec. 23..-.... 

Dec. 30... 


90.4 

88.7 

86.4 

95.1 
962 

94.9 

92.2 

91.1 
89.0 

85.1 
822 
81.6 

78.4 

78.2 

77.2 
76.0 

79.5 

79.7 
81.1 

80.7 

84.9 
84.4 
91.1 

97.3 
998 

100.7 

102.2 

119.2 


[4510-24] 

SEASONALLY ADJUSTED WEEKLY UNEMPLOY¬ 
MENT RATES UNDER REGULAR STATE UN¬ 
EMPLOYMENT COMPENSATION PROGRAMS, 

1978 

Facfori for Computation 

The Bureau of Labor Statistics an¬ 
nounces the 1978 weekly seasonal ad¬ 
justment factors to be applied to the 
weekly unadjusted level of claims for 
regular State unemployment benefits 
to derive seasonally adjusted data for 
this series. The weekly seasonally ad¬ 
justed level of insured unemployment 
under regular State programs is a 
major component in the derivation of 
the 13-week average seasonally adjust¬ 
ed national and State insured unem¬ 
ployment indicator rate which triggers 
Federal-State extended unemploy¬ 
ment compensation payments under 
the provisions of State laws. The rate 
of insured unemployment for purposes 
of determining the beginning and 
ending of an extended benefits period 
is computed and announced by the 
U.S. Department of Labor’s Employ¬ 
ment and Training Administration, 
Unemployment Insurance Service. 

Week ending date Factor 

Jan. 7_ 129.5 

Jan. 14. 128.5 

Jan. 21....... 130.2 

Jan. 28..~____ 129 8 

Feb. 4..-. 129 5 

Feb. 11. 130.3 

Feb. 18. 129.8 

Feb. 25. 130.1 

Mar. 4_ 127.0 

Mar. 11- 124.5 

Mar. 18- 121.5 

Mar. 25. 118.2 

Apr. 1_ 114.8 

Apr. 8^. 111.5 

Apr. 15_ 109.7 

Apr. 22- 102.9 

May 6_ 99.3 

May 13_ 97.0 

May 20. 94.1 

May 27.... 90.1 

June 3......................-.. 91.9 

June 10. 90.7 


Inquiries regarding the contents of 
this announcement, the methodology 
for seasonal adjustment of this series, 
and the revised historical data are to 
be directed to the address listed below. 

U.S. Department of Labor, Bureau of Labor 
Statistics, Office of Data Analysis, Office 
of Current Employment Analysis, Room 
4868, 441 G Street NW., Washington, D.C. 
20212, Attn.: Mr. Thomas J. Plewes, tele¬ 
phone 202-523-1237. 

Signed at Washington, D.C., this 
24th day of February 1978. 

Julius Shiskin, 
Commissioner of Labor 
Statistics. 

CFR Doc. 78-8421 Filed 3-30-78; 8:45 am] 


[4510-30] 

Employment and Training Administration 

EMPLOYMENT TRANSFER AND BUSINESS COM¬ 
PETITION DETERMINATIONS UNDER THE 
RURAL DEVELOPMENT ACT 

Applications 

The organizations listed in the at¬ 
tachment have applied to the Secre¬ 
tary of Agriculture for financial assis¬ 
tance in the form of grants, loans, or 
loan guarantees in order to establish 
or Improve facilities at the locations 
listed for the purposes given In the at¬ 
tached list, the financial assistance 
would be authorized by the Consoli¬ 
dated Farm and Rural Development 
Act, as amended, 7 U.S.C. 1924(b), 
1932, or 1942(b). 

The Act requires the Secretary of 
Labor to determine whether such Fed¬ 
eral assistance is calculated to or is 
likely to result in the transfer from 
one area to another of any employ¬ 
ment or business activity provided by 
operations of the applicant. It is per¬ 
missible to assist the establishment of 
a new branch, affiliate or subsidiary, 
only if this will not result in increased 
unemployment in the place of present 
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operations and there is no reason to 
believe the new facility is being estab¬ 
lished with the intention of closing 
down an operating facility. 

The Act also prohibits such assis¬ 
tance if the Secretary of Labor deter¬ 
mines that it is calculated to or is 
likely to result in an increase in the 
production of goods, materials, or com¬ 
modities, or the availability of services 
or facilities in the area, when there is 
not sufficient demand for such goods, 
materials, commodities, services, or fa¬ 
cilities to employ the efficient capacity 
of existing competitive commercial or 
industrial enterprises, unless such fi¬ 
nancial or other assistance will not 
have an adverse effect upon existing 
competitive enterprises in the area. 

The Secretary of Labor's review and 
certification procedures are set forth 
at 29 CFR Part 75. In determining 
whether the applications should be ap¬ 
proved or denied, the Secretary will 
take into consideration the following 
factors: 

1. The overall employment and un¬ 
employment situation in the local area 
in which the proposed facility will be 
located. 

2. Employment trends in the same 
industry in the local area. 

3. The potential effect of the new fa¬ 
cility upon the local labor market, 
with particular emphasis upon its po¬ 
tential impact upon competitive enter¬ 
prises in the same area. 

4. The competitive effect upon other 
facilities in the same industry located 
in other areas (where such competi¬ 
tion is a factor). 

5. In the case of applications involv¬ 
ing the establishment of branch plants 
or facilities, the potential effect of 
such new facilities on other existing 
plants or facilities operated by the ap¬ 
plicant. 

All persons wishing to bring to the 
attention of the Secretary of Labor 
any information pertinent to the de¬ 
terminations which must be made re¬ 
garding these applications are invited 
to submit such information in writing 
within two weeks of publication of this 
notice to: Deputy Assistant Secretary 
for Employment and Training, 601 D 
Street NW., Washington. D.C. 20213. 

Signed at Washington, D.C., this 
27th day of March 1978. 

Ernest G. Green. 

Assistant Secretary for 
Employment and Training . 

Applications Received During the Week 
Ending March 24, 1978 


Name of applicant and Principal product or 
location of enterprise activity 


Winona, Inc., Brldgton, Outdoor 
Maine. environmental 

educational 
summer camp for 
boys. 

Yeager Marine Industries, Repair and 
Inc., Gallipolls, Ohio. construction of 

marine vessels. 


Applications Received During the Week 
Ending March 24,1978—Continued 


Name of applicant and Principal product or 
location of enterprise activity 


Robert Blankenship. Preder- Nursing home, 
icktown, Ohio. 

Amdevco Packaging/Films. Manufacture of plain 
Inc., Fairmont, Minn, and and printed plastic 
Edwardsvllle. Kans. sheeting and bags. 

Miles Lure Co.. Inc., Winns* Manufacture of 
boro. La. artificial fishing 

lures. 

I.M.P. Boats/Rlchmar In- Manufacture of 
dustrles, Iola, Kana. recreational 

fiberglass boats 
and aluminum gas 
tanks for boats. 

Birch Street Manor, Dallas, Nursing services. 
Oreg. 


CFR Doc. 78-8378 Filed 3-30-78; 8:45 am) 


[4510-30] 


SENIOR COMMUNITY SERVICE EMPLOYMENT 
PROGRAM 

Plans for fho Selection of Additional National 
Sonior Community Service Employment Pro¬ 
gram Sponsors 

AGENCY: Employment and Training 
Administration, Labor. 

ACTION: Notice. 

SUMMARY: This notice announces 
the Department of Labor's intention 
to award funds to additional national 
sponsoring organizations under the 
Senior Community Service Employ¬ 
ment Program, SCSEP. 

DATE: Proposals must be received in 
the manner indicated below, by 4:45 
p.m. on May 5, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Gale B. Gibson, Division of Na¬ 
tional Training Programs, Room 
6430, 601 D Street NW., Washington, 
D.C. 20213, 202-376-6710. 

SUPPLEMENTARY INFORMATION: 
Pursuant to title IX of the Older 
Americans Act, the Department of 
Labor has made $5,481,000 available 
for the award of grants to sponsor 
SCSEP projects. These grants will be 
awarded on a competitive basis to pri¬ 
vate nonprofit organizations which 
meet the following criteria: (1) Incor¬ 
porated nonprofit organizations or 
agencies (except political parties) may 
apply; (2) these organizations or agen¬ 
cies must have, either directly or 
through affiliates, conducted substan¬ 
tial business in at least five different 
States at any time during the period 
beginning July 1976; (3) the present 
five national sponsoring organizations 
are not eligible to compete. The De¬ 
partment of Labor reserves the right 
to make specific determinations as to 
what does and does not constitute sub¬ 


stantial business. The meaning of the 
term does not include attendance or 
representation at meetings, confer¬ 
ences, conventions, or the like. In addi¬ 
tion, organizations which have not 
previously worked with employment 
and training programs should, before 
undertaking the development of an 
application, consider the cost of pre¬ 
paring an application against the un¬ 
likely prospects of their being awarded 
a grant. 

The SCSEP provides part-time subsi¬ 
dized employment in community ser¬ 
vice jobs to poor persons 55 years of 
age or older. The funds made available 
for new sponsors ($5,481,000) have 
been divided equally among 21 States 
which are clustered into four groups. 
These groups are as follows: Group I— 
Connecticut, Massachusetts, New 
York, New Jersey, Pennsylvania, Vir¬ 
ginia; Group II—Mississippi, Alabama, 
Kentucky, Tennessee. North Carolina; 
Group III—Minnesota, Ohio. Wiscon¬ 
sin, Illinois, Indiana; Group IV—Lou¬ 
isiana, Oklahoma, Texas, Kansas, Cali¬ 
fornia. Applicants may propose to 
serve all four groups, one group, or 
any combination thereof. However, ap¬ 
plicants may submit only one applica¬ 
tion and it must be designed to sup¬ 
port programs in each of the States in 
the group(s) it proposes to serve. 

All acceptable applications received 
by the Department of Labor will be re¬ 
viewed and rated by a panel. The high¬ 
est rated applications will be submit¬ 
ted to the Administrator, Office of Na¬ 
tional Programs for final selection and 
grant award. The grant period will 
begin on July 1, 1978, and terminate 
on June 30,1979. 

In order to be considered for fund¬ 
ing, an application must be prepared 
and submitted in accordance with the 
instructions and specifications set 
forth in the Department of Labor's 
Solicitation for Grant Applications 
(SGA). To obtain a copy of this docu¬ 
ment, an interested organization must 
request one, in writing, from the Divi¬ 
sion of National Training Programs, 
Office of National Programs, Employ¬ 
ment and Training Administration, 
Room 6402, Patrick Henry Building, 
601 D Street NW., Washington, D.C. 
20213. 

The deadline for filing a grant appli¬ 
cation with the Office of National Pro¬ 
grams is 4:45 p.m., May 5, 1978. 

Signed in Washington, D.C., this 
17th day of March, 1978. 

Lamond Godwin, 
Administrator , Office of Nation¬ 
al Programs, Employment and 
Training Administration, U.S. 
Department of Labor . 

[FR Doc. 78-8548 Filed 3-30-78; 8:45 am) 
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[4510-26] 

Occupational Safety and Health Administration 
OREGON 

Proposed Rejection of Oregon Roll-Over Pro¬ 
tective Structures (ROPS) Standards; Exten¬ 
sion of Time for Written Data, Views, and 
Arguments 

AGENCY: Occupational Safety and 
Health Administration, Department of 
Labor. 

ACTION: Extension of time to file 
written data, views, and arguments. 

SUMMARY: This notice informs all 
interested persons that the time for 
written submissions concerning the 
proposed rejection of the Oregon stan¬ 
dards for roll-over protective struc¬ 
tures (ROPS) for tractors used in agri¬ 
cultural operations has been extended. 

DATES: Written comments, data, and 
arguments must be postmarked by 
May 15. 1978. 

ADDRESS: Submit written comments, 
data, and arguments to: Office of the 
Regional Administrator, Occupational 
Safety and Health Administration, 
Room 6003, Federal Office Building, 
909 First Avenue, Seattle, Wash. 
98174. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. John Granchi, Occupational 
Safety and Health Administration, 
Room 6003, Federal Office Building, 
909 First Avenue, Seattle, Wash. 
98174. 

SUPPLEMENTARY INFORMATION: 
On August 16. 1977, a notice was pub¬ 
lished in the Federal Register (42 FR 
41333) of the proposed rejection of the 
Oregon State standard comparable to 
29 CFR 1928.51 roll-over protective 
structures (ROPS) for tractors used in 
agricultural operations. The notice has 
requested the submission of written 
data, views, and arguments not later 
than September 12, 1977. Subsequent¬ 
ly, a notice was published on October 
26, 1977, in the Federal Register (42 
FR 56811) informing interested per¬ 
sons that a hearing would be held in 
Pendleton, Oreg., on December 1, 
1977, with regard to the issue of the 
proposed rejection of the Oregon 
ROPS standard. Interested persons 
were invited to appear and present 
data, views, and argument. Following 
the hearing, several interested persons 
have requested an extension of time to 
submit their comments and argu¬ 
ments. 

The Occupational Safety and Health 
Administration has decided to grant 
these requests and all comments and 
data submitted will be examined and 
accorded consideration equal to those 
comments submitted by interested 
persons prior to the hearing. On the 
basis of all comments submitted, and 


NOTICES 

the evidentiary record gathered at the 
hearing, the Regional Administrator 
will, within a reasonable time, deter¬ 
mine whether the state standard 
should be rejected. 

Submission of written comments: 
Written comments, data, and argu¬ 
ments from interested persons must be 
submitted no later than May 15. 1978. 
Comments must be submitted in qua¬ 
druplicate to: Office of the Regional 
Administrator, Occupational Safety 
and Health Administration, Room 
6003, Federal Office Building. 909 1st 
Avenue, Seattle. Wash. 98174. 

Signed at Seattle, Wash., this 23rd 
day of March 1978. 

James W. Lake, 

Regional Administrator , Occu¬ 
pational Safety and Health Ad¬ 
ministration. 

[FR Doc. 78-8539 Filed 3-30-78; 8:45 am] 


[1505-01] 


[V-77-4; V-77-14] 

MINNESOTA MINING A MANUFACTURING CO. 

Correction 

In the Correction of the table ap¬ 
pearing on page 12392 in the issue of 
Friday, March 24, 1978, in the 5th 
column. Maximum storage height por¬ 
table tanks, the 1st entry, “Not per¬ 
mitted.”, should be deleted. The 2nd 
entry, “Do/' should be deleted, and 
“Not permitted/* should be the 2nd 
entry and should appear next to “15’ 


[4510-23] 

Offlc* of tho Secretory 

[Secretary of Labor Order S.O. 3-78] 

DELEGATION OF AUTHORITY AND ASSIGN¬ 
MENT OF RESPONSIBILITY FOR MINE SAFETY 

AND HEALTH PROGRAMS 

1. Purpose. To delegate authority 
and assign responsibility for the ad¬ 
ministration and enforcement of mine 
safety and health programs. 

2. Authority. This Order is issued 
pursuant to the following: Act of 
March 4, 1913 as amended, 37 Stat. 
736, (29 U.S.C. 551) and Reorganiza¬ 
tion Plan No. 6 of 1950, 15 FR 3174, 64 
Stat. 1263 (29 U.S.C. 551 note); Act of 
August 12. 1958, Pub. L. No. 85-619, 72 
Stat. 547 (5 U.S.C. 301); Act of August 
2. 1946, 60 Stat. 809, (5 U.S.C. 302); 
and the Federal Mine Safety and 
Health Act of 1977, (Pub. L. No. 91-173 
as amended by Pub. L. No. 95-164). 

3. Directives affected. The authori¬ 
ties delegated herein are new but are 
subject to existing governmental and 
departmental regulations pertaining 


to procurement and contracting au¬ 
thority; to emergency preparedness 
and disaster relief; and other depart¬ 
mental delegations, policies and proce¬ 
dures pertaining to administrative, or¬ 
ganizational, and management pro¬ 
cesses. 

4. Background. The Federal Mine 
Safety and Health Act of 1977 estab¬ 
lishes in the Department of Labor the 
Mine Safety and Health Administra¬ 
tion headed by an Assistant Secretary 
of Labor for Mine and Safety and 
Health w T ho is appointed by the Presi¬ 
dent, by and with the advice and con¬ 
sent of the Senate. The Act provides 
authority and assigns responsibility 
for mine safety and health to the Sec¬ 
retary, and except as specifically pro¬ 
vided otherwise, authorizes and directs 
the Secretary to carry out his func¬ 
tions under the Act through the Mine 
Safety and Health Administration. 

The Solicitor of Labor is authorized 
under the Act to appear for and repre¬ 
sent the Secretary in any civil litiga¬ 
tion brought under this Act. except as 
provided in 28 U.S.C. 518(a), relating 
to litigation before the Supreme 
Court. 

5. Delegation of authority and as¬ 
signment of responsibility. 

a. The Assistant Secretary for Mine 
Safety and Health is delegated author¬ 
ity and assigned responsibility for: 

(1) Developing and administering all 
aspects of the Department’s mine 
safety and health programs and activi¬ 
ties under: 

(a) The Federal Mine Safety and 
Health Act of 1977, except Title IV of 
such Act 

(b) All other Federal statutes. Ex¬ 
ecutive Orders, and regulations re¬ 
specting mine safety and health for 
which the Secretary of Labor has re¬ 
sponsibility. 

(2) Coordinating with other agencies 
having responsibilities affecting mine 
safety and health. 

b. The Solicitor of Labor shall have 
the responsibility for providing legal 
advice and assistance to the Secretary, 
the Assistant Secretary for Mine 
Safety and Health, and to all other of¬ 
ficers and employees of the Depart¬ 
ment relating to the administration 
and enforcement of the Federal Mine 
Safety and Health Act of 1977. The 
Solicitor shall have the responsibility 
for determining in each instance 
whether legal proceedings relating to 
mine health and safety may be appro¬ 
priate, and for bringing appropriate 
legal actions on behalf of. and repre¬ 
senting the Secretary in all civil pro¬ 
ceedings. 

6. Reservation of authority. The fol¬ 
lowing functions are reserved to the 
Secretary: 

a. The submission of reports and rec¬ 
ommendations to the President and 
the Congress concerning the adminis¬ 
tration of the Federal Mine Safety 
and Health Act of 1977. 
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b. The authority under section 3(h) 
of the Federal Mine Safety and 
Health Act of 1977 to consider conve¬ 
nience of administration in determin¬ 
ing what constitutes mineral milling. 

7. Redelegation of authority. The As¬ 
sistant Secretary for Mine Safety and 
Health and the Solicitor of Labor may 
redelegate this authority. 

8. Effective date. This Order is effec¬ 
tive March 9, 1978. 

Ray Marshall, 

Secretary of Labor. 

[FR Doc. 78-8419 Filed 3-30-78; 8:45 am] 

14510-30] 

NATIONAL COMMISSION FOR 
MANPOWER POLICY 

MEETING 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 86 Stat. 770) notice is 
hereby given that the National Com¬ 
mission for Manpower Policy will hold 
a formal meeting on April 28, 1978, in 
the East Room of the Mayflower 
Hotel, located at 1127 Connecticut 
Avenue NW., Washington, D.C. The 
meeting will begin at 9 a.m. and ad¬ 
journ at 5 p.m. 

The National Commission for Man¬ 
power Policy was established pursuant 
to Title V of the Comprehensive Em¬ 
ployment and Training Act of 1973 
(Pub. L. 92-203). The Act charges the 
Commission with the broad responsi¬ 
bility of advising the Congress, the 
President, the Secretary of Labor, and 
other Federal agency heads on nation¬ 
al manpower issues. The Commission 
is specifically charged with reporting 
annually to the President and the 
Congress on its findings and recom¬ 
mendations with respect to the Na¬ 
tion’s manpower policies and pro¬ 
grams. 

The agenda will cover a variety of 
issues concerned with the Comprehen¬ 
sive Employment and Training Act, 
specifically: (1) Target populations; (2) 
funding formulas; and (3) manage¬ 
ment information systems. 

Members of the general public or 
other interested individuals may 
attend the Commission meeting. Mem¬ 
bers of the public desiring to submit 
written statements to the Commission 
that are germane to the agenda may 
do so, provided such statements are in 
reproducible form and are submitted 
to the Director no later than 2 days 
before and 7 days after the meeting. 

Additionally, members of the gener¬ 
al public may request to make oral 
statements to the Commission to the 
extent that the time available for the 
meeting permits. Such oral statements 
must be directly germane to the an¬ 
nounced agenda items and written ap¬ 
plications must be submitted to the 
Director of the Commission 3 days 
before the meeting. This application 


shall identify the following: The name 
and address of the applicant, the sub¬ 
ject of his or her presentation and its 
relationship to the agenda; the 
amount of time requested; the individ¬ 
ual’s qualifications to speak on the 
subject matter; and shall include a jus¬ 
tifying statement as to why a written 
presentation would not suffice. The 
Chairman reserves the right to decide 
to what extent public oral presenta¬ 
tion will be permitted at the meeting. 
Oral presentations shall be limited to 
statements of fact and views and shall 
not include any questions of Commis¬ 
sion members or other participants 
unless these questions have been spe¬ 
cifically approved by the Chairman. 

Minutes of the meeting, working 
papers, and other documents prepared 
for the meeting will be available for 
public inspection 5 working days after 
the meeting at the Commission’s head¬ 
quarters located at 1522 K Street NW., 
Room 300, Washington, D.C. 

Signed at Washington, D.C., this 
27th day of March 1978. 

Isabel V. Sawhill, 
Director , National Commission 
for Manpower Policy. 
[FR Doc. 78-8540 Filed 3-30-78; 8:45 am] 

[7555-01] 

NATIONAL SCIENCE FOUNDATION 
SUBCOMMITTEE ON ANTHROPOLOGY 
Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, as amended. Pub. 
L. 92-463, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Subcommittee on Anthropology of 
the Advisory Committee for Behavioral 
and Neural Sciences. 

Date and time: April 27-28, 1978; 9 a.m. to 6 
p.m. 

Place: Room 536, National Science Founda¬ 
tion. 1800 G Street NW., Washington. 
D.C. 20550. 

Type of meeting: Closed. 

Contact person: Dr. John Yellen, Program 
Director. Anthropology, Room 320, Na¬ 
tional Science Foundation. Washington, 
D.C. 20550, telephone 202-632-4208. 
Purpose of subcommittee: To provide advice 
and recommendations concerning support 
for Museums. 

Agenda: To review and evaluate proposals as 
part of the selection process for awards. 
Reason for closing: The proposals being re¬ 
viewed include information of a propri¬ 
etary or confidential nature, including 
technical information concerning individ¬ 
uals associated with the proposals. These 
matters are within exemptions (4) and (6) 
of 5 U.S.C. 552b(c), Government in the 
Sunshine Act. 

Authority to close meeting: This determina¬ 
tion Was made by the Committee Manage¬ 
ment Officer pursuant to provisions of 
section 10(d) of Pub. L. 92-463. The Com¬ 
mittee Management Officer was delegated 
the authority to make such determina¬ 


tions by the Acting Director, NSF, on Feb¬ 
ruary 18, 1977. 

M. Rebecca Winkler, 

Committee Management Officer . 

March 28, 1978. 

CFR Doc. 78-8512 Filed 3-30-78; 8:45 am] 


[7555-01] 

SUBCOMMITTEE ON HISTORY AND PHILOS¬ 
OPHY OF SCIENCE OF THE ADVISORY COM¬ 
MITTEE FOR SOCIAL SCIENCES 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, Pub. L. 92-463, as 
amended, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Subcommittee on History and Philos¬ 
ophy of Science of the Advisory Commit¬ 
tee for Social Sciences. 

Date and time: April 28, 1978, 9 am. to 5 
p.m. 

Place: National Science Foundation, room 
628. 

Type of meeting: Closed. 

Contact person: Dr. Ronald J. Overmann, 
Associate Program Director for History 
and Philosophy of Science, Room 312, Na¬ 
tional Science Foundation, Washington, 
D.C. 20550, telephone 202-632-4182. 
Purpose of subcommittee: To provide advice 
and recommendations concerning support 
for research in history and philosophy of 
science. 

Agenda: To review and evaluate research 
proposals and projects as part of the selec¬ 
tion process for awards. 

Reason for closing: The proposals being re¬ 
viewed include information of a propri¬ 
etary or confidential nature, including 
technical Information; financial data, such 
as salaries; and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex¬ 
emptions (4) and (6) of 5 U.S.C. 552b<c>, 
Government in the Sunshine Act. 
Authority to close meeting: This determina¬ 
tion was made by the Committee Manage¬ 
ment Office pursuant to provisions of sec¬ 
tion 10(d) of Pub. L. 92-463. The Commit¬ 
tee Management Officer was delegated 
the authority to make such determina¬ 
tions by the Acting Director, NSF, on Feb¬ 
ruary 18. 1977. 

M. Rebecca Winkler, 
Committee Management 
Coordinator. 

March 28, 1978. 

[FR Doc. 78-8510 Filed 3-30-78; 8:45 am] 


[7555-01] 

SUBCOMMITTEE TO REVIEW THE SPACE 
RADIATION EFFECTS LABORATORY 

M*«ting 

In accordance with the Federal Advi¬ 
sory Committee Act, as amended, Pub. 
L. 92-463, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Advisory Committee for Physics; 
Subcommittee to Review the Space Radi¬ 
ation Effects Laboratory. 
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Date and time: April 18, 1978; 4 p.m. to 8 
p.m. 

Place: Room 341, National Science Founda¬ 
tion, 1800 G Street NW., Washington, 
D.C. 20550. 

Type of meeting: Closed. 

Contact person: Dr. Howel G. Pugh, Head, 
Nuclear Science Section, Division of Phys¬ 
ics, Room 341, National Science Founda¬ 
tion, Washington. D.C. 20550, telephone 
202-632-4317. 

Purpose of subcommittee: To review the 
proposed plans of the Space Radiation Ef¬ 
fects Laboratory (SREL) at Newport 
News, Va. 

Agenda: To review the proposed plans of 
SREL, their relationship to the program 
at Columbia University's Nevis synchrocy¬ 
clotron, and their relevance to the needs 
of U.S. scientists for user facilities in in¬ 
termediate energy nuclear science. 

Reason for closing: The projects being re¬ 
viewed include information of a propri¬ 
etary or confidential nature, including 
technical information, financial data such 
as salaries, and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex¬ 
emptions (4) and (6) of 5 U.S.C. 552b(c), 
Government in the Sunshine Act. 

Authority to close meeting: This determina¬ 
tion was made by the Committee Manage¬ 
ment Officer, pursuant to provisions of 
section 10(d) of Pub. L. 92-463. The Com¬ 
mittee Management Officer was delegated 
the authority to make such determina¬ 
tions by the Acting Director. NSF, on Feb¬ 
ruary 18, 1977. 

M. Rebecca Winkler, 
Committee Management 
Coordinator: 

March 28. 1978. 

[FR Doc. 78-8511 Filed 3-30-78; 8:45 am) 


[7590-01] 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-298) 

NEBRASKA PUBLIC POWER DISTRICT 

Proposed Issoanco of Amendment to Fodtity 
Operating license 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) is consider¬ 
ing issuance of an amendment to Fa¬ 
cility Operating License No. DPR-46, 
issued to Nebraska Public Power Dis¬ 
trict (the licensee), for operation of 
the Cooper Nuclear Station located in 
Nemaha County, Nebr. 

The amendment would allow the op¬ 
eration of Cooper with a new fuel type 
during Cycle 4 and includes the Tech¬ 
nical Specification modifications asso¬ 
ciated with the operating limits for 
the new fuel. 

Prior to issuance of the proposed li¬ 
cense amendment, the Commission 
will have made the findings required 
by the Atomic Energy Act of 1954, as 
amended (the Act) and the Commis¬ 
sion’s rules and regulations. 

By May 1, 1978, the licensee may file 
a request for a hearing and any person 


whose interest may be affected by this 
proceeding may file a request for a 
hearing in the form of a petition for 
leave to intervene with respect to the 
issuance of the amendment to the sub¬ 
ject facility operating license. Peti¬ 
tions for leave to intervene must be 
filed under oath or affirmation in ac¬ 
cordance with the provision of § 2.714 
of 10 CFR Part 2 of the Commission’s 
regulations. A petition for leave to in¬ 
tervene must set forth the interest of 
the petitioner in the proceeding, how 
that interest may be affected by the 
results of the proceedings, and the pe¬ 
titioner’s contentions with respect to 
the proposed licensing action. Such 
petition must be filed in accordance 
with the provisions of the Federal 
Register notice and §2.714, and must 
be filed with the Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
Attention: Docketing and Service Sec¬ 
tion, by the above date. A copy of the 
petition and/or request for a hearing 
should be sent to the Executive Legal 
Director, U.S. Nuclear Regulatory 
Commission, Washington. D.C. 20555, 
and to Mr. G. D. Watson, General 
Counsel, Nebraska Public Power Dis¬ 
trict, P.O. Box 499, Columbus, Nebr. 
68601, the attorney for the licensee. 

A petition for leave to intervene 
must be accompanied by a supporting 
affidavit which identifies the specific 
aspect or aspects of the proceeding as 
to which intervention is desired and 
specifies with particularity the facts 
on which the petitioner relies as to 
both his interest and his contentions 
with regard to each aspect on which 
intervention is requested. Petitions 
stating contentions relating only to 
matters outside the Commission’s ju¬ 
risdiction will be denied. 

All petitions will be acted upon by 
the Commission or licensing board, 
designated by the Commission or by 
the Chairman of the Atomic Safety 
and Licensing Board Panel. Timely pe¬ 
titions will be considered to determine 
whether a hearing should be noticed 
or another appropriate order issued 
regarding the disposition of the peti¬ 
tions. 

In the event that a hearing is held 
and a person is permitted to intervene, 
he becomes a party to the proceeding 
and has a right to participate fully in 
the conduct of the hearing. For exam¬ 
ple, he may present evidence and ex¬ 
amine and cross-examine witnesses. 

For further details with respect to 
this action, see the application for 
amendment dated February 6, 1978, as 
supplemented March 3, 1978, which is 
available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street NW., Washington, D.C. 
and at the Auburn Public Library, 
118—15th Street, Auburn, Neb. 68305. 

Dated at Bethesda, Md. this 30th 
day of March 1978. 


For the Nuclear Regulatory Com¬ 
mission. 


George Lear, 

Chief, Operating Reactors 
Branch No. 3 , Division of Op¬ 
erating Reactors . 


[FR Doc. 78-8738 Filed 3-30-78; 8:45 am) 


[8025-01] 

SMALL BUSINESS ADMINISTRATION 

[License No. 09/09-02041 

AMERICAN BUSINESS CAPITAL CORF. 

Issuance of o License To Operate as a Small 
Busniess Investment Company 

On January 18. 1978, a Notice was 
published in the Federal Register (43 
FR 2681) stating that an application 
had been filed with the Small Business 
Administration (SBA) pursuant to 
Section 107.102 of the Regulations 
governing small business investment 
companies (SBIC) for a license to op¬ 
erate as an SBIC by American Busi¬ 
ness Capital Corp., 3550 North Central 
Avenue, Suite 520, Phoenix, Ariz. 
85012. 

Notice is hereby given that pursuant 
to the provisions of the Small Business 
Investment Act of 1958, as amended 
(15 U.S.C. 661 et seq.), after having 
considered the application and all 
other pertinent information and facts 
in regard thereto, SBA has issued Li¬ 
cense No. 09/09-0204 on March 1. 
1978. to American Business Capital 
Corp. to operate as an SBIC. 

(Catalog of Federal Assistance Programs 
No. 59.011, Small Business Investment Com¬ 
panies.) 

Dated: March 23. 1978. 

Peter F. McNeish, 
Deputy Associate 
Administrator for Investment 

[FR Doc. 78-8460 Filed 3-30-78; 8:45 am) 


[8025-01] 

[Declaration of Disaster Loan Area No. 

1448; Arndt No. 1) 

ARIZONA 

Dadoration of Ditailtr Loan Area 

The above numbered Declaration 
(see 43 FR 12140) is amended in accor¬ 
dance with the President’s declaration 
of March 4, 1978, to include Gila, 
Graham, Greenlee, Navajo, and Yava¬ 
pai Counties in the State of Arizona. 
The Small Business Administration 
will accept applications for disaster 
relief loans from disaster victims in 
the above-named counties, and adja¬ 
cent counties within the State. All 
other information remains the same, 
i.e., the filing date for applications for 
physical damage is close of business on 
May 5, 1978, and for economic injury 
until close of business on December 5, 
1978. 
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(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: March 17,1978. 

A. Vernon Weaver, 
Administrator. 
[FR Doc. 78-8458 Filed 3-30-78: 8:45 am] 


[8025-01] 

[License No. 02/02-5335] 

COHEN CAPITAL CORP. 

Issuance of Liconso To Oporato os a Small 
Business Investment Company 

On December 5, 1977, a notice was 
published in the Federal Register (42 
FR 61524), stating that Cohen Capital 
Corp., located at 8 East 36th Street, 
New York, N.Y. 10016, had filed an ap¬ 
plication with the Small Business Ad¬ 
ministration (SBA), pursuant to 13 
CFR 107.702 (1977), for a license to op¬ 
erate as a small business investment 
company under the provisions of Sec¬ 
tion 301(d) of the Small Business In¬ 
vestment Act of 1958, as amended. 

Interested parties were given until 
the close of business December 20, 

1977, to submit their comments to 
SBA. No comments were received. 

Notice is hereby given that having 
considered the application and all 
other pertinent information, SBA 
issued License No. 02/02-5335 to 
Cohen Capital Corp.. on March 1, 

1978, to operate as a small business in¬ 
vestment company, pursuant to Sec¬ 
tion 301(d) of the Act. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies.) 

Dated: March 23, 1978. 

Peter F. McNeish, 
Deputy Associate 
Administrator for Investment 

[FR Doc. 78-8461 Filed 3-30-78; 8:45 am] 


[8025-01] 

[Delegation of Authority No. 30, Revision 
15; Arndt 20] 

ASSISTANT BRANCH MANAGERS FOR F and I 

Delegation To Conduct Program Activities in 
Field Offices 

Delegation of Authority No. 30, Re¬ 
vision 15, republished in the Federal 
Register on February 25, 1976 (41 FR 
8240), as amended (41 FR 16234, 
17829. 28049, 36702. 47610, 50883, 42 
FR 56990, 59153. 61347, 43 FR 55, 
1577, 6667. and 10998), is hereby fur¬ 
ther amended to delegate authority to 
a new position of Assistant Branch 
Manager for F&I, Springfield Branch 
office. 

Accordingly, Delegation of Author¬ 
ity $To. 30, Revision 15, Parts I, II and 
Part IV are amended as set forth 
below: 


In Parts I, n and IV, the words “As¬ 
sistant Branch Manager for F&I 
Biloxi Branch Office only" appearing 
throughout these Parts are changed to 
read “Assistant Branch Manager for 
F&I, Biloxi Branch Office and Spring- 
field Branch Office only." 

Effective date: March 31,1978. 

Dated: March 24,1978. 

A. Vernon Weaver, 
Administrator. 

[FR Doc. 78-8464 Filed 3-30-78; 8:45 am] 


[8025-01] 

[Declaration of Disaster Loan Area No. 
1400; Arndt. 4] 

LOUISIANA 

Declaration of Ditatter Loan Area 

The above-numbered declaration 
(See 42 FR 60240), Amendment 1 (See 
43 FR 3199), and Amendment 2 (See 
43 FR 8604), and Amendment 3 (See 
43 FR 12141), are amended by adding 
the following parish: 

Parish Natural Disasters) Date 

St. Drought at planting; May 1, 

Charles. Excessive rain and flooding 1977 to 
at harvest. Nov. 30. 

1977. 

and adjacent parishes within the State 
of Louisiana as a result of natural di¬ 
sasters as indicated. All other informa¬ 
tion remains the same. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: March 21, 1978. 

A. Vernon Weaver, 
Administrator. 
[FR Doc. 78-8459 Filed 3-30-78; 8:45 am] 


[8025-01] 

MAXIMUM INTEREST RATES 

Notice is given that the Small Busi¬ 
ness Administration (“SBA") has es¬ 
tablished the maximum rates of inter¬ 
est that lending institutions partici¬ 
pating with SBA may charge on loans 
approved by SBA on and after April 1, 
1978, under section 7 of the Small 
Business Act, as amended, and section 
502 of the Small Business Investment 
Act, as amended. 

Effective April 1. 1978, the maxi¬ 
mum rate of interest acceptable to 
SBA on a guaranteed loan or a guaran¬ 
teed revolving line of credit shall be 
ten percent (10%) per year, and the 
maximum rate on an immediate par¬ 
ticipation loan shall be nine percent 
(9%) per year. These maximum inter¬ 
est rates are unchanged from the rates 
published in the Federal Register on 
December 30, 1977 (42 FR 65343), and 
shall remain in effect until notifica¬ 
tion of a change is issued by SBA. 

In recognition of the substantially 
different characteristics of the econo¬ 


my of Alaska, including a substantially 
higher level of loan interest rates, as 
compared with the “lower 49 States", 
an interest rate differential of three- 
fourths percent (%%) above the maxi¬ 
mum allowable interest rate otherwise 
applicable for SBA loans is adopted 
hereby, effective April 1, 1978, for 
SBA loans made to borrowers in 
Alaska by lenders located in Alaska. 
The action is taken in light of the rela¬ 
tively limited availability of loan 
funds, and the higher costs experi¬ 
enced by lenders in Alaska. The action 
is consistent with the fact that SBA, 
in recognition of the State’s economy, 
has published a size standard differen¬ 
tial for Alaskan small businesses, and 
in further recognition of existing dif¬ 
ferentials to wage scales and cost of 
living allowances as applicable to 
Alaska. 

The “SBA Optional Peg Rate" for 
the April-June 1978 quarter will be 
seven and seven-eighths percent 
(7Vs%) per year. This is an optional 
“peg” rate for use in connection with 
fluctuating-lnterest rate loans made in 
participation with SBA. 

This notice is issued under 13 CFR 
120.3(b)(2)(iv). Catalog of Federal Do¬ 
mestic Assistance Programs: 

No. 59.002 Economic Injury Disaster Loans 
(E. F) 

No. 59.012 Small Business Loans (E, F) 

No. 59.013 State and Local Development 
Company Loans (E, F) 

No. 59.014 Coal Mine Health and Safety 
Loans (E, F) 

No. 59.017 Meat and Poultry Inspection 
Loans (E, F) 

No. 59.018 Occupational Safety Health 
Loans (E, F) 

No. 59.001 Displaced Business Loans (E, F) 
No. 59.003 Economic Opportunity Loans 
for Small Businesses (E. F) 

No. 59.010 Product Disaster Loans (E) 

No. 59.020 Base Closing Economic Injury 
Loans (E, F) 

No. 52.021 Handicapped Assistance Loans 
(E, F) 

No. 59.022 Emergency Energy Shortage 
Economic Injury Loans (E, F) 

No. 59.023 Strategic Arms Economic Injury 
Loans (E, F) 

No. 59.024 Water Pollution Control Loans 
(E. F) 

No. 59.025 Air Pollution Control Loans (E, 
F) 

Dated: March 24, 1978. 

A. Vernon Weaver, 
Administrator. 
[FR Doc. 78-8465 Filed 3-30-78; 8:45 am] 


[8025-01] 

NATIONAL ADVISORY COUNCIL ANNUAL 
MEETING 

Public Maating 

The Small Business Administration 
National Advisory Council will meet at 
8:30 a.m., on Thursday, May 11, 1978, 
at the Sheraton National Motor Hotel, 
Columbia Pike and Washington Boule- 
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vard, Arlington, Va., to discuss such 
business as may be presented by mem¬ 
bers, the staff of the Small Business 
Administration, and others attending. 
Registration for this meeting will 
begin at 3 p.m., Wednesday, May 10, 
1978. The meeting will adjourn at 12 
noon, on Saturday, May 13, 1978. For 
further information call or write K. 
Drew, Deputy Advocate for Advisory 
Councils, U.S. Small Business Admin¬ 
istration. 1441 L Street NW.. Washing¬ 
ton. D.C. 20416, 202-653-6892. 

Dated: March 24, 1978. 

K. Drew, 
Deputy Advocate 
for Advisory Councils. 

[FR Doc. 78-8462 Filed 3-30-78; 8:45 am] 


f8025-01] 

REGION I ADVISORY COUNCIL EXECUTIVE 
BOARD MEETING 

Public Meeting 

The Small Business Administration 
Region I Advisory Council Executive 
Board Meeting will hold a public meet¬ 
ing at 1 p.m., Friday, April 21, 1978, in 
the Conference Room. 60 Battery- 
march Street, 10th Floor, Boston, 
Mass., to discuss such matters as may 
be presented by members, the staff of 
the Small Business Administration or 
others attending. 

For further information, write or 
call John J. McNally, 60 Batterymarch 
Street, Boston. Mass. 02110, 617-223- 
4495. 

Dated: March 24, 1978. 

K. Drew, 
Deputy Advocate 
for Advisory Councils. 

[FR Doc. 78-8463 Filed 3-30-78; 8:45 am] 


[49W>-06] 

DEPARTMENT OF TRANSPORTATION 

Federal Railroad Administration 

[Docket No. RSSI-78-3. Notice No. 1] 

RETROFIT TIMETABLE FOR 112 and 114 
UNINSULATED PRESSURE TANK CARS 

Notice of Safety Inquiry 

Pursuant to section 211.61 of its 
Rules of Practice (41 FR 54181; 49 
CFR 211.61), the Federal Railroad Ad¬ 
ministration (FRA) is initiating a spe¬ 
cial safety inquiry concerning the fea¬ 
sibility of accelerating the retrofit 
schedule for 112 and 114 uninsulated 
pressure tank cars prescribed in 49 
CFR 179.105-3. 

On September 15, 1977,. the Materi¬ 
als Transportation Bureau (MTB) 
published in the Federal Register (42 
FR 46306) a final rule concerning 
specifications for tank cars which in¬ 
cluded the following timetable: 


1. Existing specification 112 and 114 
tank cars used to transport flammable 
gases are required to have both ther¬ 
mal and tank head protection and are 
to be retrofitted over a four-year 
period ending on December 31, 1981. 

2. Existing specification 112 and 114 
tank cars used to transport anhydrous 
ammonia are required to have tank 
head protection (such as a head 
shield) installed and are to be retrofit¬ 
ted with this protection over a four- 
year period ending on December 31, 
1981. 

3. All specification 112 and 114 tank 
cars are to be equipped with special 
couplers designed to resist coupler ver¬ 
tical disengagements. These couplers 
are to be retrofitted on all cars by July 
1. 1979. 

The recent major accidents at Pen¬ 
sacola, Florida, on November 9. 1977 
and at Waverly, Tennessee, on Febru¬ 
ary 22. 1978, in combination with an 
incident of apparent vandalism near 
Youngstown, Florida, on February 26, 
1978. have again focused attention on 
measures to improve the safety of rail 
transportation of hazardous materials. 
In particular, attention has been di¬ 
rected toward the possibility of accel¬ 
erating the retrofit timetable for 112 
and 114 tank cars. 

On March 15, 1978, the House of 
Representatives’ Transportation and 
Commerce Subcommittee of the Com¬ 
mittee on Interstate and Foreign Com¬ 
merce conducted hearings on railroad 
safety matters which had come to na¬ 
tional attention as a result of the inci¬ 
dents which had occurred at Pensaco¬ 
la, Waverly, and Youngstown. At this 
hearing, Mr. James B. King, Chairman 
of the National Transportation Safety 
Board (NTSB) stated that the NTSB 
believed that with a strong, sustained 
effort the special couplers and head 
shields could be installed on all 112 
and 114 tank cars by late in December 
1978. 

On March 20, 1978, a second hearing 
was conducted jointly by the Subcom¬ 
mittee on Federal Spending Practices 
and Open Government and the Sub¬ 
committee on Civil Service and Gener¬ 
al Services of the Senate Committee 
on Governmental Affairs. At this 
hearing Mr. Phillip A. Hogue, NTSB 
member, reiterated the NTSB’s posi¬ 
tion regarding the acceleration of the 
retrofit schedule. After reviewing the 
testimony, the subcommittees request¬ 
ed that the FRA consider revising the 
retrofit schedule. 

While the retrofit timetable is part 
of the hazardous materials regulations 
issued by the MTB, it is the result of 
joint efforts of both the FRA and the 
MTB. In accordance with internal De¬ 
partmental procedures, the FRA de¬ 
velops the substantive requirements of 
these regulations that pertain to the 
rail transportation of hazardous mate¬ 
rials and the MTB performs a review 


function and issues the regulations. 
The revision of the retrofit schedule is 
basically a technical matter. The FRA 
will review the information it receives 
as a result of this inquiry and make an 
a ppro priate recommendation to the 
MTB. 

The purpose of this special inquiry is 
to obtain sufficient information to 
enable the FRA to determine whether 
the existing tank car retrofit schedule 
can be accelerated. The substance of 
the regulation is not at issue; the FRA 
is concerned exclusively with the re¬ 
trofit timetable. The FRA has request¬ 
ed that the Association of American 
Railroads, the NTSB. tank car build¬ 
ers, coupler manufacturers, shippers, 
and other interested parties actively 
participate in this inquiry by providing 
knowledgeable witnesses and pertinent 
manufacturing and maintenance data. 

The public inquiry will begin at 
10:00 a.m. on Friday, April 7, 1978 in 
Room 3201 of the Trans Point Build¬ 
ing, 2100 Second Street SW., Washing¬ 
ton. D.C. 20590. Additional informa¬ 
tion concerning this inquiry may be 
obtained from Rolf Mowatt-Larssen 
202-426-0924, Edward F. Conway, Jr. 
202-426-8836, or Lawrence I. Wagner 
202-426-8836. 

Authority: Section 208 of the Federal 
Railroad Safety Act of 1970 (45 U.S.C. 437). 
§ 1.49(n) of the Regulations of the Office of 
the Secretary. 49 CFR 1.49(n). 

Issued in Washington, D.C., on 
March 28. 1978. 

John M. Sullivan, 
Administrator. 

[FR Doc. 78-8829 Filed 3-30-78; 8:45 am] 


[4830-01] 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

PUBLIC INSPECTION OF WRITTEN 
DETERMINATIONS 

Notice of Intention To Ditdote 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of Intention to Dis¬ 
close. 

SUMMARY: This document provides 
notice that the Service intends to 
make open to public inspection certain 
written determinations. This notice 
also explains how any person may de¬ 
termine whether any of the described 
written determinations pertain to that 
person, and explains the procedures 
that person may follow if there is dis¬ 
agreement regarding the proposed de¬ 
letions. 

DATES: Persons wanting to find out 
whether their particular written deter¬ 
minations are among those to be made 
open to public inspection pursuant to 
this notice are requested to contact 
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the Service by April 17, 1978. Requests 
for additional deletions must be sub¬ 
mitted by May 6, 1978. A petition in 
the United States Tax Court must be 
filed by June 14, 1978. Except for the 
disputed portion of any document that 
is the subject of an action brought in 
the United States Tax Court, the writ¬ 
ten determinations described in this 
notice will be make open to public in¬ 
spection on July 24. 1978. 

ADDRESS: Any questions or corre¬ 
spondence regarding this notice 
should be sent to: Internal Revenue 
Service, Attention: T:FP:R, Ben 
Franklin Station, Post Office Box 
7604, Washington. D.C. 20044. 

FOR FURTHER INFORMATION 
CONTACT: 

George E. Freeland of the Rulings 

Disclosure Branch, Tax Forms and 

Publications Division, Office of the 

Assistant Commissioner, Technical; 

202-566-4378 or 202-566-6272. 

SUPPLEMENTARY INFORMATION: 
Section 6110(h) of the Internal Rev¬ 
enue Code of 1954 provides that cer¬ 
tain written determinations (letter rul¬ 
ings and technical advice memoranda) 
issued in response to requests submit¬ 
ted before November 1, 1976, shall be 
open to public inspection. Accordingly, 
the Service is preparing to open to 
public inspection the written determi¬ 
nations issued after December 31, 
1953, (except those issued in response 
to requests submitted after October 
31, 1976) classified as reference and 
that originated in the Corporation 
Tax Division, Office of the Assistant 
Commissioner (Technical), or prede¬ 
cessor divisions, and that involve 
issues falling within the jurisdiction of 
that Division. 

A written determination classified as 
reference is one the Commissioner has 
determined to have significant refer¬ 
ence value. 

Issues falling within the jurisdiction 
of the Corporation Tax Division are 
those involving: 

(a) Income taxes and earnings and 
profits of corporate taxpayers; 

(b) The taxable status of exchanges 
and distributions in connection with 
corporate organizations, reorganiza¬ 
tions, and liquidations; 

The Division also has jurisdiction 
over issues involving both corporate 
and noncorporate taxpayers with re¬ 
spect to certain other matters, includ¬ 
ing; 

(c) Depreciation, depletion, valu¬ 
ation. and other engineering issues; 

(d) The Income of States, Municipal¬ 
ities, etc.; 

(e) Amortization of pollution control 
devices; 

(f) Allocation of income and deduc¬ 
tions among related taxpayers; 

(g) Inventories; 

(h) Research and experimental ex¬ 
penditures; 


(i) Sales of low income housing pro¬ 
jects; 

(j) Cooperatives and their patrons, 
including exemption of farmers* coo¬ 
peratives under section 521 of the 
Code; 

(k) Shipowners* protection and in¬ 
demnity associations under section 526 
of the Code; 

(l) Regulated investment companies 
and their shareholders; 

(m) Controlled foreign corporations 
and their U.S. shareholders; 

(n) Foreign tax matters that involve 
determinations of sources of income; 

(o) Nonresident alien individuals and 
partnerships or alien residents of 
Puerto Rico, and withholding of tax 
on nonresident aliens and foreign cor¬ 
porations; 

(p) Compensation of employees of 
foreign governments or international 
organizations; 

(q) Income affected by treaty, and 
other matters involving the interpreta¬ 
tion or application of tax treaties, 
except estate and gift tax treaties; 

(r) Foreign tax credit; 

(s) Earned income from sources 
without the United States and income 
from possessions; 

(t) Lease v. sale matters and other fi¬ 
nancing arrangements; 

(u) Certain investment credit mat¬ 
ters; 

(v) Small business investment stock 
company matters; 

(w) Mitigation of effect of renegoti¬ 
ation of government contracts; 

(x) Change in, or adoption of, ac¬ 
counting periods and methods; 

(y) Prior to October 1, 1973, matters 
involving the Interest Equalization 
Tax. 

The Division is composed of three 
branches: Corporation Tax Branch 
(T:C:C); Engineering and Valuation 
Branch (T:C:E); and Reorganization 
Branch (T:C:R). All reference written 
determinations issued during the pre¬ 
scribed time periods discussed in this 
notice and originating in these 
branches or predecessor branches are 
intended to be within the scope of this 
notice. 

Deletions 

Section 6110(c) of the Code requires 
the Internal Revenue Service to delete 
certain information from the docu¬ 
ments described in this notice. The 
Service intends to delete names, ad¬ 
dresses, and taxpayer identifying de¬ 
tails, trade secrets, and the other in¬ 
formation described in section 6110(c), 
before making the written determina¬ 
tion open to public inspection. 

Persons to whom the written deter¬ 
minations described in this notice per¬ 
tain (or successors in interest, execu¬ 
tors, or authorized representatives of 
these persons) may contact the Inter¬ 
nal Revenue Service to find out 
whether their particular written deter¬ 


minations are among those to be made 
open to public inspection pursuant to 
this notice. These persons may request 
a copy of their written determinations 
with the proposed deletions indicated. 
Such requests should be submitted by 
April 17, 1978. Such requests must in¬ 
dicate the specific name of the party 
to which the written determination 
pertains, for example, a corporation 
acting on behalf of one or more sub¬ 
sidiaries must indicate the name of 
such subsidiary or subsidiaries. If such 
a person disagrees with the proposed 
deletions, that person may indicate 
any additional information that 
person believes should be deleted. Any 
request for additional deletions must 
be submitted by May 6, 1978, and must 
include a statement indicating which 
of the exemptions provided in section 
6110(c) of the Code is applicable to 
each additional deletion requested. If 
the Service feels it cannot make any 
or all of the additional deletions re¬ 
quested, the Service will so advise the 
requester. The requester will then 
have the right to file a petition in the 
United States Tax Court. This petition 
must be filed by June 14, 1978. 

Additional Disclosure 

After the deleted copy of a written 
determination is made open to public 
inspection in the National Office 
Reading Room, any person may re¬ 
quest the Service to mal$e additional 
portions of the written determination 
open to public inspection. If the Ser¬ 
vice receives a request that involves 
disclosure of names, addresses, or tax¬ 
payer identifying numbers, the Service 
will deny the request. If the request 
involves disclosure of anything other 
than names, addresses, or taxpayer 
identifying numbers, the Service will 
contact the person to whom the writ¬ 
ten determination pertains before fur¬ 
ther action is taken. 

Background File Documents 

After the deleted copy of a written 
determination is made open to public 
inspection, any person may request 
copies of related background file docu¬ 
ments. A general written determina¬ 
tion is any written determination 
other than one the Commissioner de¬ 
termines to have significant reference 
value. Notice will be provided to the 
person to whom the written determi¬ 
nation pertains if a request for related 
background file documents is received. 
The notice and any other notice or 
correspondence relating to public in¬ 
spection of written determinations will 
be mailed to the latest address in the 
Service’s written determination file, 
unless a later address is provided to 
the Service in connection with these 
matters. 

The written determinations de¬ 
scribed in this notice will be made 
open to public inspection by being 
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placed in the National Office Reading 
Room, Room 1564, Internal Revenue 
Service Building, 1111 Constitution 
Avenue NW., Washington, D.C. on 
July 24, 1978. However, the disputed 
portion of any document that is the 
subject of an action brought in the 
United States Tax Court shall not be 
made available until after a court de¬ 
termination regarding such portion is 
made. 

Jerome Kurtz, 

Com missioner of In temal 
Revenue, 

[FR Doc. 76-8565 Filed 3-30-78; 8:45 am] 


[7035-01] 

INTERSTATE COMMERCE 
COMMISSION 

Notice Instituting a Proceeding; Petition for De¬ 
claratory Order; Definition of For-Hire Trans¬ 
portation of Passengers 

[No. 36786] 

AMERICAN BUS ASSOCIATION 

AGENCY: Interstate Commerce Com¬ 
mission. 

ACTION: Notice of institution of a de¬ 
claratory order proceeding. 

SUMMARY: Petitioner, The American 
Bus Association, seeks an order which 
would declare that transportation of 
passengers by bus shall be deemed to 
be for-hire transportation unless such 
transportation is performed without 
compensation and is within the scope, 
and in furtherance of, a primary en¬ 
terprise (other than transportation) of 
the person performing it. Petitioner 
also asks the Commission to reverse its 
informal opinion set forth in the 
Chairman’s letter to the U.S. General 
Accounting Office, dated May 31, 1977 
(attached as an appendix to this 
notice), wherein the Commission ad¬ 
vised “that a Federally funded entity 
which performs transportation for cer¬ 
tain disadvantaged persons, for which 
no fare is charged, is not engaged in 
for-hire transportation, since the nec¬ 
essary* element of compensation is 
absent.’* In support of its request peti¬ 
tioner contends that the informal 
ruling is inconsistent with Commission 
decisions that common or contract car¬ 
riage arises even when someone other 
than the individual passenger arranges 
and pays for the transportation. By 
order served concurrently with this 
publication, a proceeding is being insti¬ 
tuted for handling under the modified 
procedure to determine whether the 
definitions of common and contract 
carriage of passengers by motor vehi¬ 
cle set forth in section 203(a) (14) and 
(15) of the Interstate Commerce Act 
require that the element of compensa¬ 
tion be received from the passengers 
themselves, and whether the primary 
business test used to distinguish pri¬ 


vate and for-hire motor transportation 
of property might also be adapted to 
motor transportation of passengers. 

DATES: The filing and service of 
pleadings is to be as follows: (a) open¬ 
ing statement of facts and arguments 
by petitioner and any parties support¬ 
ing petitioner on or before May 1, 
1978; (b) 30 days after that date (May 
31, 1978), statement of facts and argu¬ 
ment by any party in opposition; and 
(c) 20 days thereafter (June 20, 1978), 
replies by petitioner and any support¬ 
ing parties. In their statement of facts, 
parties shall describe in detail con¬ 
crete factual situations illustrating the 
various arguments presented and pro¬ 
viding examples of the various circum¬ 
stances which should be distinguished. 

ADDRESSES: Statements and replies 
should be sent to: Office of Proceed¬ 
ings, Interstate Commerce Commis¬ 
sion. Washington, D.C. 20423. 

FOR FURTHER INFORMATION 
CONTACT: 

Janice M. Rosenak, Deputy Director, 

or Harvey Gobetz, Assistant Deputy 

Director, Section of Rates, Office of 

Proceedings, Washington, D.C. 

20423, 202-275-7693. 

Issued in Washington, D.C., March 
20, 1978. 

By the Commission, Chairman 
O’Neal, Commissioner Gresham, and 
Commissioner Clapp voted to issue an 
order clarifying the intent of the prior 
GAO letter. 

H. G. Homme, Jr„ 
Acting Secretary. 

[No. 36786] 

American Bus Association 

PETITION POR DECLARATORY ORDER; DEFINITION 

OF FOR-HIRE TRANSPORTATION OF PASSENGERS 

Order 

The American Bus Association filed, on 
December 19, 1977, a petition for a declara¬ 
tory order. 

Petitioner seeks an order which would de¬ 
clare that transportation of passengers by 
bus shall be deemed to be for-hire transpor¬ 
tation unless such transportation is per¬ 
formed without compensation and is within 
the scope, and in furtherance of, a primary 
enterprise (other than transportation) of 
the person performing it. Petitioner also 
asks the Commission to reverse its informal 
opinion set forth in the Chairman’s letter to 
the U.S. General Accounting Office, dated 
May 31, 1977, wherein the Commission ad¬ 
vised “that a Federally funded entity which 
performs transportation for certain disad¬ 
vantaged persons, for which no fare is 
charged, is not engaged in for-hire transpor¬ 
tation, since the necessary element of com¬ 
pensation is absent.” 

In support of its request petitioner con¬ 
tends that the informal ruling that compen¬ 
sation must come from the passenger is in¬ 
consistent with decisions of the Commission 
Including, among others, Whitfield Bus 
Lines , Inc., Contract Carrier Applic., 112 
MCC 638, 646 (1970), by which the Commis¬ 
sion found that common or contract car¬ 


riage arises even when someone other than 
the individual passenger arranges and pays 
for the transportation. The clarification 
proposed by petitioner is adaptation of the 
primary business test used by the Commis¬ 
sion for many years to distinguish between 
private and for-hire transportation of prop¬ 
erty by motor vehicle. 

It is ordered: 

1. Pursuant to section 5(e) of the Adminis¬ 
trative Procedure Act, 5 U.S.C. 554(e), and 
in the exercise of the Commission's sound 
discretion thereunder, a declaratory order 
proceeding is hereby instituted, to be dock¬ 
eted as set forth above. 

2. This proceeding is Instituted to consider 
the formulation of appropriate guidelines 
for distinguishing between private and for- 
hire motor transportation of passengers. 
This consideration shall include, but not be 
limited to, (1) the source of compensation as 
it relates to this question, and (2) the possi¬ 
bility of application of the primary business 
test to the transportation of passengers. 

3. Since this matter appears to be suscep¬ 
tible of handling under the modified proce¬ 
dure, pursuant to rules 43 to 52 of the Com¬ 
mission's general rules of practice, 49 CFR 
1100.43-52, the filing and service of plead¬ 
ings shall be as follows: (a) opening state¬ 
ment of facts and argument by petitioner 
and any parties supporting petitioner on or 
before 30 days from the date of service of 
this order, (b) 30 days after that date, state¬ 
ment of facts and argument by any party in 
oposition: and (c) 20 days thereafter, replies 
by petitioner and any supporting parties. In 
their statements of facts, parties shall de¬ 
scribe in detail concrete factual situations il¬ 
lustrating the various arguments presented 
and providing examples of the various cir¬ 
cumstances which should be distinguished. 

4. That notice of this order shall be given 
to the general public by depositing a copy of 
this order and the attached notice in the 
Office of the Secretary, Interstate Com¬ 
merce Commission, Washington. D.C., for 
public inspection, and by forwarding appro¬ 
priate notice to the Director, Office of the 
Federal Register, for publication in the Fed¬ 
eral Register as notice to interested per¬ 
sons. 

Decided March 20. 1978. 

By the Commission, Chairman O’Neal. 
Commissioner Gresham, and Commissioner 
Clapp voted to issue an order clarifying the 
intent of the prior GAO letter. 

H. G. Homme, Jr. f 
Acting Secretary. 

[FR Doc. 78-8553 Filed 3-30-78; 8:45 am) 


[7035-01] 

[Notice No. 623] 

ASSIGNMENT OF HEARINGS 

March 28. 1978. 

Cases assigned for hearing, post¬ 
ponement, cancellation or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
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promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they arc interested. 

No. MC 64932 (Sub-No. 573). Rogers Car¬ 
tage Co., now assigned April 4. 1978. at 
Chicago. 1L. is canceled and application 
dismissed. 

No. 36817, paper articles, between points in 
official territory, and No. 38817 (Sub-No. 
1). sanitary paper and related articles, 
east, midwest and south, now being as¬ 
signed prehearing conference on April 11. 
1978, at the Offices of the Interstate Com¬ 
merce Commision. Washington. DC. 

MC 121656 (Sub-No. 4). Springfield Express, 
Inc., Is now assigned for hearing May 1, 
1978 (1 week) at Central City. KY, at a lo¬ 
cation to be later designated. 

I & S No. 9179, canceUation of intermediate 
routing, Michigan Northern Railway now 
being assigned for continued hearing on 
April 3, 1978, at the Offices of the Inter¬ 
state Commerce Commission, Washington, 
DC 

MC 124211 (Sub-No. 308). Hilt Truck Line. 
Inc., now assigned April 10, 1978 at 
Omaha. NE, is postponed indefinitely. 

MC 143769, Kannapolis Transit Co.. Inc., is 
now assigned for hearing June 26, 1978 (l 
week) at Concord. NC, at a location to be 
later designated. 

No. MC 108313 (Sub-No. 14). Caledonia 
Lines, Inc., now assigned April 12. 1978, at 
Washington, DC. is postponed indefinite¬ 
ly. 

AB 16. San Diego <te Arizona Eastern Rail¬ 
way Co. abandonment in San Diego and 
Imperial Counties. CA. is assigned for 
hearing April 4. 1978 at San Diego, CA, 
and will be held at San Diego Gas <$c Elec¬ 
tric Co. Building. 101 Ash Street. 

No. MC 117565 (Sub-No. 97), Motor Service 
Co., Inc., now assigned April 10, 1978, at 
Columbus, OH, Is canceled and trans¬ 
ferred to modified procedure. 

MC 13027 (Sub-No. 26). Short Way Lines. 
Inc., is now assigned for hearing June 26, 
1978 (1 week) at Toledo. OH, at a hearing 
room to be later designated. 

No. MC 136285 (Sub-No. 26), Southern In- 
termodal Logistics, Inc., now assigned 
April 26. 1978. at Atlanta, GA, is post¬ 
poned to June 28, 1978 (3 days), at Atlan¬ 
ta. GA, in a hearing room to be later des¬ 
ignated. 

MC 143459 (Sub-No. 1), Arrow Pocono 
Lines. Inc., now assigned April 3, 1978 at 
New York, NY. will be held in Room F- 
2220, Federal Building, 26 Federal Plaza, 
and will continue April 6. 1978 at the Ta- 
miment Resort and Country Club, Tami- 
ment. PA. 

No. AB 57 (Sub-No. 7). Soo Line Railroad 
Co. abandonment in Baraga and 
Houghton Counties, MI. now being as¬ 
signed for continued hearing on May 8, 
1978 (8 days), at Houghton, MI. in a hear¬ 
ing room to be later designated. 

MC 113651 (Sub-No. 244), Indiana Refriger¬ 
ated Lines. Inc., now being assigned for 
May 22. 1978 (1 week), at New York. NY. 
in a hearing room to be later designated. 

H. G. Homme, Jr., 
Acting Secretary. 
CFR Doc. 78-8550 Filed 3-30-78; 8:45 am] 


[7035-01] 

[Notice No. 624] 

ASSIGNMENT OF HEARINGS 

March 27, 1978. 

Cases assigned for hearing, post¬ 
ponement, cancellation, or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
official docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of headings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

Correction 1 

MC-F 13434, Central Transfer Co.—Pur¬ 
chase (Portion)—Robert Emanuel and 
Margaret Emanuel. d.b.a. Emanuel's Ex¬ 
press; and MC 1403 (Sub-No. 4), Central 
Transfer Co., are now assigned for hearing 
May 8, 1978 (1 week), at Philadelphia, Pa., 
at a location to be later designated. 

H. G. Homme, Jr„ 
Acting Secretary. 
CFR Doc. 78-8551 Filed 3-30-78; 8:45 am] 


[7035-01] 

FOURTH SECTION APPLICATIONS FOR RELIEF 

March 28. 1978. 

These applications for long- and 
short-haul or aggregate-of-interme¬ 
diates relief have been filed with the 
ICC. 

Protests are due at the ICC within 
15 days from the date of publication of 
this notice. 

Long and Short Haul 

FSA No. 43528, Southw r estem 
Freight Bureau, Agent's No. B-730, 
rates on alcohol and related articles, 
from Grosse Isle, LA, and Crosby, TX, 
to stations in AL. IL. IA, MN, NC, ND, 
and TN. in Sup. 86 to its tariff 210-M, 
ICC 5245, to become effective April 28. 
1978. Grounds for relief—Market com¬ 
petition. 

Aggregate of Intermediates 

FSA No. 43529, Southwestern 
Freight Bureau. Agent's No. B-731, 
rates on ethylene glycol, from Grosse 
Isle, LA. and Crosby, TX, to Clinton. 
IA, in Sup. 86 to its tariff 210-M, ICC 
5245, to become effective April 28, 
1978. Grounds for relief—Maintenance 
of depressed rates published to meet 
market competition without use of 
such rates as factors in constructing 
combination rates. 


‘This corrects title for MC 1403 (Sub-No. 
4). which was previously published incor¬ 
rectly. 


By the Commission. 

H. G. Homme, Jr., 
Acting Secretary. 
[FR Doc. 78-8552 Filed 3-30-78; 8:45 ami 


[7035-01] 

[Docket No. AB-43 (Sub-No. 46)] 

ILLINOIS CENTRAL GULF RAILROAD CO. 

Abandonment Near Wathfa in Cherokee 
County, IA 

Notice is hereby given pursuant to 
section la of the Interstate Commerce 
Act (49 U.S.C. la) that by an certifi¬ 
cate and order dated February 16. 
1978, a finding, which is administra¬ 
tively final, was made by the Commis¬ 
sion, Review Board No. 5, stating that, 
subject to the conditions for the pro¬ 
tection of railway employees pre¬ 
scribed by the Commission in Oregon 
Short Line R. Co.—Abandonment— 
Goshen, 354 ICC 76 (1977) and for 
public use as set forth in said order, 
the present and future public conve¬ 
nience and necessity permit the aban¬ 
donment by the Illinois Central Gulf 
Railroad Co. of its line of railroad 
knowm as the Onawa District, extend¬ 
ing from railroad milepost 0 at Onawa 
Junction, IA, to milepost 14.67 near 
Washta, IA, in Cherokee County, IA, a 
distance of 14.67 miles. A certificate of 
public convenience and necessity per¬ 
mitting abandonment was issued to 
the Illinois Central Gulf Railroad Co. 
Since no investigation was instituted, 
the requirement of section 1121.38(a) 
of the regulations that publication of 
notice of abandonment decisions in 
the Federal Register be made only 
after such a decision becomes adminis¬ 
tratively final was waived. 

Upon receipt by the carrier of an 
actual offer of financial assistance, the 
carrier shall make available to the of¬ 
feror the records, accounts, appraisals, 
working papers, and other documents 
used in preparing exhibit I (section 
1121.45 of the regulations). Such docu¬ 
ments shall be made available during 
regular business hours at a time and 
place mutually agreeable to the par¬ 
ties. 

The offer must be filed and served 
no later than April 17, 1978. The offer, 
as filed, shall contain information re¬ 
quired pursuant to section 1121.38(b) 
(2) and (3) of the regulations. If no 
such offer is received, the certificate 
of public convenience and necessity 
authorizing abandonment shall 
become effective May 15, 1978. 

H. G. Homme, Jr.. 

Acting Secretary. 

[FR Doc. 78-8554 Filed 3-30-78; 8:45 am] 
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sunshine oct meetings 


This section of the FEDERAL REGISTER contains notices of meetings published under the “Government in the Sunshine Act" (Pub. L. 94-409), 5 U.S.C. 
552b(eH3). 


CONTENTS 


Item 

Commodity Futures Trading 

Commission. 1 

Consumer Product Safety 

Commission. 2 

Equal Employment 

Opportunity Commission. 3 

Federal Election Commission. 4 

Federal Energy Regulatory 

Commission. 5, 6 

Federal Reserve System (Board 

of Governors). 7,8 

Harry S Truman Scholarship 

Foundation. 9 

National Transportation Safety 

Board. 10 

Nuclear Regulatory 

Commission. 11,12 

Occupational Safety and 
Health Review Commission. 13 


[6351-01] 

1 

COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND DATE: 10:30 a.m., April 5, 
1978. 

PLACE: 2033 K Street NW., Washing¬ 
ton, D.C., 5th floor hearing room. 

STATUS: Parts of this meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 

MATTERS TO BE CONSIDERED: 

Portions open to the public: 

Federal Register document on Options Sus¬ 
pension. 

Regulation 51.51 and Guideline II. 

Portions closed to the public: 

Enforcement Matters: Offer of settlement; 
subpoena enforcement; registrations. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Jane Stuckey, 254-6314. 

[S-698-78 Filed 3-29-78; 3:22 pm) 


[6355-01] 

2 

CONSUMER PRODUCT SAFETY 
COMMISSION. 

DATE AND LOCATION: April 3, and 
April 5, 1978, 10 a.m. and April 6, 1978, 
2 p.m. (if needed). 


LOCATION: 3rd Floor Hearing Room, 
1111 18th St. NW., Washington, D.C. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Mid-Year Review 

Following Mid-Year Review briefings on 
March 13, 14, and 15, 1978, and preliminary 
meetings on March 24 and March 27, 1978, 
the Commission wiU continue to consider 
the decision-making process on the follow¬ 
ing general matters: 

Adjustments to the fiscal year 1978 Operat¬ 
ing Plan. 

Guidance to staff on the fiscal year 1979 
Operating Plan. 

Guidance to staff on the Zero-Based Bud¬ 
geting exercise for fiscal years 1980-82. 
Priority-setting for the next 18 months. 
General guidance to staff in allocating re¬ 
sources within specific activities. 

The April 6 meeting is tentative, and will 
be held only if needed. 

CONTACT PERSON FOR ADDI¬ 
TIONAL INFORMATION: 

Sheldon D. Butts, Assistant Secre¬ 
tary. Office of the Secretary, Suite 
300. H11 18th St. NW., Washington. 
D.C. 20207, telephone 202-634-7700. 
[S-689-78 Filed 3-29-78; 8:55 am] 


[6570-06] 

3 

EQUAL EMPLOYMENT OPPORTU¬ 
NITY COMMISSION. 

TIME AND DATE: 9:30 a.m. (eastern 
time), Tuesday. April 4, 1978. 

PLACE: Chairman's Conference 

Room. No. 5240, on the fifth floor of 
the Columbia Plaza Office Building, 
2401 E Street NW., Washington. D.C. 
20506. 

STATUS: Parts will be open to the 
public and part will be closed. 

MATTERS TO BE CONSIDERED: 
Parts open to the public: 

1. Developments concerning hearings on 
Work-Scheduling as it relates to Reli¬ 
gious Discrimination. 

2. Developments concerning hearing and 
meeting on Proposed Uniform Guide¬ 
lines on Employee Selection Procedures. 

3. Report on Training Programs. 

Part closed to the public: 

Litigation Authorization; General Counsel 
Recommendations: Matters closed to the 
public under Sec. 1612.13(a) of the Com¬ 
mission’s regulations (42 FR 13830, March 
14, 1977). 


Note.— Any matter not discussed or con¬ 
cluded may be carried over to a later meet¬ 
ing. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Marie D. Wilson, Executive Officer, 
Executive Secretariat, at 202-634- 
6748. 

Issued March 28. 1978. 

[S-691-78 Filed 3-29-78; 11:20 am] 


[6715-01] 

4 

FEDERAL ELECTION COMMIS¬ 
SION. 

DATE AND TIME: Monday, April 3, 
1978 at 2:15 p.m. 

PLACE: 1325 K Street NW., Washing¬ 
ton, D.C. 

STATUS: This meeting is open to the 
public. 

MATTERS TO BE CONSIDERED: 
This meeting is convened at the re¬ 
quest of 1976 Presidential Candidate 
Governor George Wallace, who asks to 
appear to appeal Federal Election 
Commission request for repayment of 
Federal matching funds to the U.S. 
Treasury. 

PERSON TO CONTACT FOR IN¬ 
FORMATION: 

Mr. David Fiske, Press Officer, tele¬ 
phone, 202-523-4065. 

Marjorie W. Emmons, 
Secretary to the Commission. 
[S-695-78 Filed 3-29-78; 2:56 pm] 


[6740-02] 

5 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

“FEDERAL REGISTER" CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 12436, March 24, 1978. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m., 
March 28. 1978. 

CHANGE IN THE MEETING: The 
following items have been added: 

Item No ., Docket No., and Company 
ER-5.—ER77-531, Illinois Power Co. 

ER-6.—ER77-578, Kansas Gas <fc Electric 
Co. 
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M-4.—RM78- , Notice of proposed rule- 

making on emergency purchases of natu¬ 
ral gas. 

RP-9.—RP71-107 and RP72-127, Northern 
Natural Gas Co. 

RP-10.—RP73-112, RP74-92 and RP75-88, 
Algonquin Gas Transmission Co. 

CP-3.—CP78-249. Columbia Gas Transmis¬ 
sion Corp.. Northern Natural Gas Co., and 
Panhandle Eastern Pipe Line Co. 

Kenneth F. Plumb, 

Secretary. 

[S-688-78 Piled 3-29-78; 8:55 am] 


[ 6740 - 02 ] 

6 

March 29, 1978. 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

TIME AND DATE: 10 a.m., April 5, 
1978. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Agenda. 

Note.—Items listed on the agenda may be 
deleted without further notice. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: Kenneth F. Plumb, 
Secretary, telephone 202-275-4166. 

This is a list of matters to be consid¬ 
ered by the Commission. It does not 
include a listing of all papers relevant 
to the items on the agenda, however, 
all public documents may be examined 
in the office of public information 
room 1000. 

Gas Agenda—84th Meeting, April 5,1978, 
Regular Meeting 

i. pipeline rate matters 
A. Pipeline rates 

RP-1.—Docket Nos. RP72-127 and R&D75- 

1. Northern Natural Gas Co. 

RP-2.—Docket No. RP75-80, Alabama-Ten- 
nessce Natural Gas Co. 

RP-3.—Docket Nos. RP73-107 and RP74-90, 
Consolidated Gas Supply Corp. 

RP-4.—Docket No. RP71-77 (remand). 
RP73-107, RP74-90 and RP75-91. (depre¬ 
ciation) Consolidated Gas Supply Corp. 
RP-5.—Docket Nos. RP76-136 and RP77-26, 
Transcontinental Gas Pipe Line Corp. 
RP-6.—Docket Nos. RP73-3 (PGA76-2), 
RP73-69 and RP72-99. (EPGA76-3). 

Transcontinental Gas Pipe Line Corp. 

II. PRODUCER MATTERS 

A. Special relief 

CI-1.—Docket No. RI77-120, American Pe- 
trofina Co. of Texas. 

CI-2.—Reserved. 

CI-3.—Reserved 

B. Producer rates 

CI-4.—Cities Service Co., Rate Schedule 
Nos. 219, 398, 335, 353, 373 and 374. 

III. PIPELINE CERTIFICATE MATTERS 

A. Pipeline certificates 

CP-1.—Docket No. CP76-500. Cities Service 
Gas Co. 
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CP-2.—Docket No. CP77-604. El Paso Natu¬ 
ral Gas Co. Docket No. CP77-658, Trans- 
western Pipeline Co. 

CP-3.—Docket No. CP77-501. Arkansas Lou¬ 
isiana Gas Co. 

Gas Agenda—84th Meeting, April 5,1978. 

Regular Meeting 

CAG-1 .—Docket No. CP77-226. Natural Gas 
Pipeline Co. of America and United Gas 
Pipe Line Co. Docket No. CP77-239. Sea 
Robin Pipeline Co. 

CAG-2.—Docket No. RP73-8 (PGA No. 78- 
4). North Penn Gas Co. 

CAG-3.—Docket No. RP72-110 (PGA No. 
78-6), Algonouin Gas Transmission Co. 

CAG-4.—Docket No. RP72-110 (PGA Nos. 
78-4A and 78-5B), Algonouin Gas Trans¬ 
mission Co. 

CAG-5.—Docket No. RP72-157 (PGA No. 
78-7), Consolidated Gas Supply Corp. 

CAG-6.—Docket No. RP74-100 (PGA No. 
78-3), National Fuel Gas Supply Corp. 

CAG-7.—Docket Nos. CI66-738, et al.. Union 
Oil Co. of California, et al. 

CAG-8.—Docket No. CI75-666, Midlands 
Gas Corp. 

CAG-9.—(A) Docket No. CP75-158. Consoli¬ 
dated Gas Supply Corp. (B) Docket No. 
CP78-143, Consolidated Gas Supply Corp. 

CAG-10.—Docket No. CP77-612, Texas Gas 
Transmission Corp. 

CAG-11.—Docket No. CP78-129, Texas 
Eastern Transmission Corp. Docket No. 
CP78-141, Consolidated Gas Supply Corp. 
Docket No. CP78-158, Columbia Gas 
Transmission Corp. 

CAG-12.—Docket No. CP78-35, United Gas 
Pipe Line Co. Docket No. CP78-160, 
Transcontinental Gas Pipe Line Corp. 

CAG-13.—Docket No. CP77-387, Tennesse 
Gas Pipeline Co., a division of Tenneco 
Inc. 

CAG-14.—Docket No. CP77-528, Texas Gas 
Transmission Corp. 

CAG-15.—Docket No. CP78-28, Cities Ser¬ 
vice Gas Co. 

CAG-16.—Docket No. CP78-41, Columbia 
Gas Transmission Corp. and Equitable 
Gas Co. 

CAG-17.—Docket No. CP78-133. Colorado 
Interstate Gas Co. 

CAG-18.—Docket No. CP78-18. El Paso Nat¬ 
ural Oas Co. 

CAG-19.—(A) Cascade Natural Gas Corp. v. 
FERC, D.C. Cir. No. 78-1173. (B) Trans¬ 
continental Gas Pipe Line Corp. v. FERC, 
5th Cir. No. 78-1426. (C) Arizona Electric 
Power Cooperative, Inc. v. FERC, D.C. Cir. 
No. 78-1198. 

Miscellaneous Agenda—84th Meeting, 
April 5, 1978 Regular Meeting 

M-l.—Notification to the FERC. pursuant 
to section 404(a) of the DOE Organization 
Act, of the Secretary of Energy’s proposed 
final rule amending 10 CFR Part 212, Sub- 
part D—Producers of Crude oil 

Miscellaneous Agenda—84th Meeting, 
April 5,1978, Regular Meeting 

CAM-1.—Crown Zellerbach Corp. 

Power Agenda—84th Meeting, April 5, 
1978, Regular Meeting 

i. electric rate matters 

ER-1.—Docket No. ER78-242, Dayton 
Power & Light Co. 

ER-2.—Docket No. ER78-236, Northern In¬ 
diana Public Service Co. 

ER-3.—Docket No. ER76-709, Cincinnati 
Gas & Electric Co. 
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ER-4.—Docket No. E-8570(Fuel Clause), 
Southern California Edison Co. 

II. licensed project matters 

P-1.—Project No. 349, Alabama Power Co. 
P-2.—Project No. 485, Georgia Power Co. 
P-3.—Project No. 2146. Alabama Power Co. 
P-4.—Project No. 2782, City of Parowan, 
Utah. 

P-5.—Project No. 2784, Pacific Gas & Elec¬ 
tric Co. 

P-6.—Project No. 553. City of Seattle, Wash. 

Power Agenda—84th Meeting, April 5. 
1978, Regular Meeting 

CAP-1.—Docket No. E-9408, American Elec¬ 
tric Power Sendee Corp. 

CAP-2.—Docket No. E-7738, Boston Edison 
Co. 

CAP-3.—Docket No. ER78-103, Indiana 
Michigan Electric Co. 

CAP-4.—Project No. 5, the Montana Power 
Co. 

Kenneth F. Plumb, 

Secretary. 

CS-696-78 Filed 3-29-78; 2:56 pm] 


[ 6210 - 01 ] 

7 

BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM. 

TIME AND DATE: 10 a.m., Wednes¬ 
day. April 5, 1978. 

PLACE: 20th Street and Constitution 
Avenue NW.. Washington, D.C. 20551. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 


Summary Agenda 

Because of their routine nature, no 
substantive discussion of the following 
items is anticipated. These matters 
will be resolved with a single vote 
unless a member of the Board requests 
that an item be moved to the discus¬ 
sion agenda. 

1. Proposed report to the Comptroller of 
the Currency regarding the competitive 
factors involved in the proposed merger 
of Concord National Bank. Concord. 
N.H., with the Pittsfield National Bank. 
Pittsfield, N.H. 

2. Proposed statement to be presented to 
the House Committee on Banking. Fi¬ 
nance and Urban Affairs regarding H.R. 
7485. a bill authorizing national banks 
to underwrite and deal In certain securi¬ 
ties issued by State and local govern¬ 
ments. 

3. Proposed amendment to Regulation Y 
(Bank Holding Companies) that would 
institute procedures for the establish¬ 
ment of a foreign office by a domestic 
nonbanking subsidiary of a bank hold¬ 
ing company. 

Discussion Agenda 

1. Proposals concerning the Federal Re¬ 
serve’s participation in electronic funds 
transfer: (a) provision of interregional 
automatic clearing house services by the 
Federal Reserve System; (b) request by 
Bankwire II. a data communications 
firm owned by an association of com- 
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mercial banks, for the Federal Reserve 
System to provide settlement facilities 
through reserve account balances. (Pro¬ 
posed earlier for public comment; 
Docket No. R-0138). 

2. Any agenda items carried forward from 
a previously announced meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne, Assistant to 
the Board. 202-452-3204. 

Griffith L. Garwood, 

Deputy Secretary of the Board. 

March 29, 1978. 

(S-690-78 Filed 3-29-78; 9:15 am] 
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BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM. 

TIME AND DATE: 10 a.m., Wednes¬ 
day, April 5. 1978. 

PLACE: 20th Street and Constitution 
Avenue NW„ Washington, D.C. 20551. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
This notice supersedes the notice for¬ 
warded earlier to the Federal Regis¬ 
ter. 

Summary Agenda 

Because of their routine nature, no 
substantive discussion of the following 
items is anticipated. These matters 
will be resolved with a single vote 
unless a member of the Board requests 
that an item be moved to the discus¬ 
sion agenda. 

1. Proposed report to the Comptroller of 
the Currency regarding the competitive 
factors involved in the proposed merger 
of Concord National Bank, Concord, 
N.H., with the Pittsfield National Bank, 
Pittsfield. N.H. 

2. Proposed statement to be presented to 
the House Committee on Banking, Fi¬ 
nance and Urban Affairs regarding H.R. 
7485, a bill authorizing national banks 
to underwrite and deal in certain securi¬ 
ties Issued by State and local govern¬ 
ments. 

3. Proposed amendment to Regulation Y 
(Bank Holding Companies) that would 
institute procedures for the establish¬ 
ment of a foreign office by a domestic 
nonbanking subsidiary of a bank hold¬ 
ing company. 

4. Proposal to defer final action on possi- 
' ble amendments to Regulation Z (Truth 

in Lending) to simplify the required dis¬ 
closures in closed end credit transactions 
by eliminating several detailed disclo¬ 
sures. The items considered for revision 
were itemization of finance charge; 
itemization of downpayment; and rebate 
of unearned finance charges upon pre¬ 
payment. (Proposed earlier for public 
comment; Docket No. R-0098.) 

Discussion Agenda 

L Proposals concerning the Federal Re¬ 
serve’s participation in electronic funds 
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transfer, (a) provision of interregional 
automatic clearing house services by the 
Federal Reserve System; (b) request by 
Bankwire II, a data communications 
firm owned by an association of com¬ 
mercial banks, for the Federal Reserve 
System to provide settlement facilities 
through reserve account balances. (Pro¬ 
posed earlier for public comment: 
Docket No. R-0138.) 

2. Any agenda items carried forward from 
a previously announced meeting. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne, Assistant to 
the Board, 202-452-3204. 

Dated: March 29. 1978. 

Griffith L. Garwood, 

Deputy Secretary of the Board. 

[S-694-78 Filed 3-29-78; 1:33 pm] 
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HARRY S TRUMAN SCHOLARSHIP 
FOUNDATION. 

TIME AND DATE: 10 a.m., Monday, 
April 10, 1978. 

PLACE: Board Room, 712 Jackson 
Place NW., Washington, D.C. 20006. 

STATUS: Parts of the meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 

MATTERS TO BE CONSIDERED: 
Portions open to the public: 

1. Call meeting to order. Check quorum. 

2. Adoption of proposed agenda. 

3. Approval of minutes of January 23, 1978 
meeting. 

4. Report of Chairman. 

5. Report of Executive Secretary. 

6. Approval of Utah Scholar Brad Holm’s 
personal plan for graduate work. 

7. Discussion of administrative plan for 
the Foundation. 

8. Discussion of awards ceremony. 

9. New business. 

Portions closed to the public: 

1. Selection of Truman Scholars for 1978- 
79. 


CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Dr. Robert E. Cleary, Executive Sec¬ 
retary, telephone. 202-395-4831. 

Robert E. Cleary, 
Executive Secretary . 
(S-693-78 Filed 3-29-78; 1:33 pm] 
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NATIONAL TRANSPORTATION 
SAFETY BOARD. 

“FEDERAL REGISTER" CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 12180, March 23, 1978. 


PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: Thursday, 
March 30, 1978, 9:30 a.m. [NM-78-16]. 

CHANGE IN THE MEETING: A ma¬ 
jority of the Board has determined by 
recorded vote that the business of the 
Board requires revising the agenda of 
this meeting and that no earlier an¬ 
nouncement was possible. The agenda 
as now revised is set forth below. 

STATUS: Open. 

1. Discussion .—Proposed Special Study 
“Human Error” in Air Carrier Accidents 
and Incidents. 

2. Recommendation.— To the Federal Avi¬ 
ation Administration re Human Factors 
studies Involving helicopter crew station 
and cyclic grip designs. 

3. Discussion .—Proposed Criteria and Pro¬ 
cedures for Implementing Joint NTSB- 
Coast Guard Accident Investigation Pro¬ 
cedures. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Sharon Flemming, 202-472-6022. 

(S-686-78 Filed 3-29-78; 8:55 am) 
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NUCLEAR REGULATORY COM¬ 
MISSION. 

TIME AND DATE: Monday, April 3. 
1978. 

PLACE: Commissioners' Conference 
Room, 1717 H Street NW., Washing¬ 
ton, D.C. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 


2:00 pm. 

1. Briefing by R. Hanfllng (DOE) on pro¬ 
posed licensing legislation (approximate¬ 
ly 1 hour—Public meeting). 

2. Discussion of plan for research to im¬ 
prove the safety of light water nuclear 
power plants (approximately 1 hour— 
Public meeting). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Walter Magee, 202-634-1410. 

Walter Magee, 

Office of the Secretary. 

March 27, 1978. 

(S-692-78 Filed 3-29-78; 11:20 am] 
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NUCLEAR REGULATORY COM¬ 
MISSION. 

TIME AND DATE: April 4, 1978. 

PLACE: Commissioners' Conference 
Room, 1717 H Street NW., Washing¬ 
ton, D.C. 

STATUS: Open and closed. 
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MATTERS TO BE CONSIDERED: 

Tuesday, April 4—9:30 a.m. 

1. Discussion of NRDC request for hearing 
in Tarapur export license (approximate¬ 
ly 1 hour—Public meeting). 

2. Affirmation items: (Approximately 15 
minutes—Public meeting). 

a. Houston L&P re So. Texas Antitrust 
(may require brief discussion). 

b. Amendments to Parts 2 and 50, anti¬ 
trust information required in certain 
cases. 

c. Miscellaneous amendments to 10 
CFR Part 2. 

d. Response to letter from Environ¬ 
mentalists. Inc., requesting suspension 
of S-3 rulemaking. 

e. Proposed revision of 10 CFR 2.802 
Petition for Rulemaking. 

f. Approval under section 145b for em¬ 
ployment of Paul R. Verkuil as consul¬ 
tant for and access to secret NSI other 
than restricted data. 

g. Petition for Rulemaking RPRM 50- 
19: Parts 1 and 2, underground siting 
and heavy vacuum containments. 


h. Amendments to table S-3; response 
to NECNP petition. 

i. Adoption to rule change to Part 20. 
petition by State of Alaska on contain¬ 
ers. 

j. Assessment of environmental im¬ 
pacts of uranium mills in agreement 
States. 

3. Discussion of proposed licensing legisla¬ 
tion (approximately 1 hour—Closed- 
Tentative). 

Note.— The Commission is expected to 
vote to close the above item. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Walter Magee. 202-634-1410. 

Walter Magee, 

Office of the Secretary . 

March 28, 1978. 

CS-697-78 Filed 3-29-78; 2:58 pml 
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OCCUPATIONAL SAFETY AND 
HEALTH REVIEW COMMISSION. 

TIME AND DATE: 2 p.m.. April 6. 
1978. 

PLACE: Room 1101, 1825 K Street 
NW., Washington. D.C. 

STATUS: This meeting is subject to 
being closed by a vote of the Commis¬ 
sioners take at the beginning of the 
meeting. 

MATTERS TO BE CONSIDERED: 
Discussion of specific cases in the 
Commission adjudication process. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Ms. Lottie Richardson, 202-634-7970. 
Dated: March 28, 1978. 

(S-687-78 Filed 3-29-78; 8:55 am] 
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NOTICES 


[ 4510 - 27 ] 

DEPARTMENT OF LABOR 

Employment Standards Administration 

MINIMUM WAGES FOR FEDERAL AND 

FEDERALLY ASSISTED CONSTRUCTION 

Ganeral Wage Determination Decisions 

General Wage Determination Deci¬ 
sions of the Secretary of Labor speci¬ 
fy, in accordance with applicable law 
and on the basis of information avail¬ 
able to the Department of Labor from 
its study of local wage conditions and 
from other sources, the basic hourly 
wage rates and fringe benefit pay¬ 
ments which are determined to be pre¬ 
vailing for the described classes of la¬ 
borers and mechanics employed in 
construction activity of the character 
and in the localities specified therein. 

The determinations in these deci¬ 
sions of such prevailing rates and 
fringe benefits have been made by au¬ 
thority of the Secretary of Labor pur¬ 
suant to the provisions of the Davis- 
Bacon Act of March 3, 1931, as amend¬ 
ed (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal Stat¬ 
utes referred to in 29 CFR 1.1 (includ¬ 
ing the statutes listed at 36 FR 306 fol¬ 
lowing Secretary of Labor's Order No. 
24-70) containing provisions for the 
payment of wages which are depen¬ 
dent upon determination by the Secre¬ 
tary of Labor under the Davis-Bacon 
Act; and pursuant to the provisions of 
Part 1 of Subtitle A of Title 29 of Code 
of Federal Regulations. Procedure for 
Predetermination of Wage Rates, (37 
FR 21138) and of Secretary of Labor's 
Orders 12-71 and 15-71 (36 FR 8755, 
8756). The prevailing rates and fringe 
benefits determined in these decisions 
shall, in accordance with the provi¬ 
sions of the foregoing statutes, consti¬ 
tute the minimum wages payable on 
Federal and federally assisted con¬ 
struction projects to laborers amd me¬ 
chanics of the specified classes en¬ 
gaged on contract work of the charac¬ 
ter and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 
U.S.C. 553 and not providing for delay 
in effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage determina¬ 
tion frequently and in large volume 
causes procedures to be impractical 
and contrary to the public interest. 

General Wage Determination Deci¬ 
sions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are 
to be used in accordance with the pro¬ 


visions of 29 CFR Parts 1 and 5. Ac¬ 
cordingly. the applicable decision to¬ 
gether with any modifications issued 
subsequent to its publication date 
shall be made a part of every contract 
for performance of the described work 
within the geographic area indicated 
as required by an applicable Federal 
prevaling wage law and 29 CFR, Part 
5. The wage rates contained therein 
shall be the minimum paid under such 
contract by contractors and subcon¬ 
tractors on the work. 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determina¬ 
tion Decisions 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 
Decisions are based upon information 
obtained concerning changes in pre¬ 
vailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing 
rates and fringe benefits made in the 
Modifications and Supersedeas Deci¬ 
sions have been made by authority of 
the Secretary of Labor pursuant to 
the provisions of the Davis-Bacon Act 
of March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and 
of other Federal statutes referred to in 
29 CFR 1.1 (including the statutes 
listed at 36 FR 306 following Secretary 
of Labor's Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon determina¬ 
tion by the Secretary of Labor under 
the Davis-Bacon Act; and pursuant to 
the provisions of Part 1 of Subtitle A 
of Title 29 of Code of Federal Regula¬ 
tions, Procedure for Predetermination 
of Wage Rates (37 FR 21138) and of 
Secretary of Labor’s Orders 13-71 and 
15-71 (36 FR 8755, 8756). The prevail¬ 
ing rates and fringe benefits deter¬ 
mined in foregoing General Wage De¬ 
termination Decisions, as hereby modi¬ 
fied, and/or superseded shall, in accor¬ 
dance with the provisions of the fore¬ 
going statutes, constitute the mini¬ 
mum wages payable on Federal and 
federally assisted construction pro¬ 
jects to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the local¬ 
ities described therein. 

Modifications and Supersedeas Deci¬ 
sions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are 
to be used in accordance with the pro¬ 
visions of 29 CFR Parts 1 and 5. 

Any person, organization, or govern¬ 
mental agency having an interest in 
the wages determined as prevailing is 
encouraged to submit wage rate infor¬ 
mation for consideration by the De¬ 
partment. Further information and 


self-explanatory forms for the purpose 
of submitting this data may be ob¬ 
tained by writing to the U.S. Depart¬ 
ment of Labor, Employment Stan¬ 
dards Administration. Office of Spe¬ 
cial Wage Standards, Division of Wage 
Determinations, Washington, D.C. 
20210. The cause for not utilizing the 
rule-making procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Wage Determination 
Decision. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publica¬ 
tion in the Federal Register are listed 
with each State. 

Florida: 

FL77-1049_ Apr. 29. 1977. 

Supersedeas Decisions to General 
Wage Determination Decisions 

The numbers of the decisions being 
superseded and their dates of publica¬ 
tion in the Federal Register are listed 
with each State. 

Supersedeas Decision numbers are in 
parentheses following the numbers of 
the decisions being superseded. 

Nebraska: 

NE77 428KNE78-4024): 8ept. 30. 1977. 

NE77-4282(NE78-4026). 

Oklahoma: 

OK77-4275(OK78-4023)- Do. 

Puerto Rico: 

PR77-3098<PR78-3019)_ July 8. 1977. 

Texas: 

TX77-4236, TX77-4237. Sept. 30. 1977. 

TX77-4238. TX77-4239, 

TX77-4240. TX77-4241. 

TX77-4242, TX77-4243. 

TX77-4244. TX77-4245. 

TX77 -4246. TX77-4247, 

TX77-4248, TX77-4249, 

TX77-4250. TX77-4251 
(TX78-4025). 

Cancellation of General Wage 
Determination Decisions 

General wage determination decision 
No. AL75-1046, Colbert, Franklin, Lau¬ 
derdale, Lawrence, Marion and Win¬ 
ston Counties, Ala., is cancelled. Agen¬ 
cies with residential building construc¬ 
tion projects pending in these counties 
should utilize the project determina¬ 
tion procedure by submitting form 
SF-308. See regulations part 1 (29 
CFR), section 1.5. Contracts for which 
bids have been opened shall not be af¬ 
fected by this notice, and consistent 
with 29 CFR 1.7(b)(2), the incorpora¬ 
tion of decision No. AL75-1046 in con¬ 
tract specifications the opening of bids 
for which is within ten (10) days of 
this notice need not be affected. 

Signed at Washington, D.C., this 
24th day of March, 1978. 

Ray J. Dolan, 
Assistant Administrator. 

Wage and Hour Division. 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

National Institutes of Health 

U.S.—EM BO WORKSHOP TO ASSESS RISKS 
FOR RECOMBINANT DNA EXPERIMENTS IN¬ 
VOLVING THE GENOMES OF ANIMAL, 
PLANT, AND INSECT VIRUSES 

Report 

On September 27, 1977, proposed re¬ 
vised Guidelines for Research Involv¬ 
ing Recombinant DNA Molecules were 
published in the Federal Register (42 
FR 49596 et seq.) for public comment 
and consideration. The proposed re¬ 
vised Guidelines and comments re¬ 
ceived were considered by the Adviso¬ 
ry Committee to the Director, Nation¬ 
al Institutes of Health (NIH), at its 
meeting on December 15-16, 1977. 

In response to discussion concerning 
viruses at the Director’s Advisory 
Committee meeting, a joint U.S.— 
EMBO Workshop to Assess Risks for 
Recombinant DNA Experiments In¬ 
volving the Genomes of Animal, Plant, 
and Insect Viruses was held in Ascot, 
England, on January 26-28, 1978. The 
workshop was attended by 27 scien¬ 
tists from the United States, * the 
United Kingdom. West Germany, Fin¬ 
land, France, Sweden, and Switzer¬ 
land. The participants were invited be¬ 
cause of their scientific expertise and 
not as representatives of any govern¬ 
ment or of any policymaking group. 

The primary purpose of the meeting 
was to conduct a scientific and techni¬ 
cal analysis of possible risks associated 
with cloning eukaryotic viral DNA seg¬ 
ments in E. coli K-12 host-vector sys¬ 
tems and with the use of eukaryotic 
viruses as cloning vectors in animal, 
plant, and insect systems. In addition, 
there were general discussions of the 
possible importance of recombinant 
DNA technology for the solution of 
problems in basic and applied virology 
and of the classification of viruses 
with respect to the hazard that labora¬ 
tory research with them might pose to 
the laboratory worker or to the com¬ 
munity. 

To provide further opportunity for 
public comment and consideration, the 
Workshop report is presented below. 
This report will be considered by the 
Recombinant DNA Molecule Program 
Advisory Committee at its meeting on 
April 27-28, 1978. On the basis of com¬ 
ments received and review by the Re¬ 
combinant Advisory Committee, the 
Director, NIH, will subsequently issue 
revised Guidelines for Research In¬ 
volving Recombinant DNA Molecules 
accompanied by a decision document 
explaining the modifications. 

Please address any comments on this 
report to the Director, National Insti¬ 
tutes of Health. 9000 Rockville Pike, 
Bethesda, Md. 20014. All comments 


NOTICES 

should be received by April 15, 1978. 
Additional copies of this notice are 
available from: 

Director, Office of Recombinant DNA Ac¬ 
tivities, Building 31. Room 4A52, National 
Institutes of Health, 9000 Rockville Pike, 
Bethesda. Md. 20014. 

Dated: March 22, 1978. 

Donald S. Frederickson, 
Director , 

National Institutes of Health. 

Report op U.S.-EMBO Workshop to 
Assess Risks for Recombinant 
DNA Experiments Involving the 
Genomes of Animal, Plant, and 
Insect Viruses 

This is the report of a joint U.S.- 
EMBO Workshop held in Ascot. Eng¬ 
land, January 27-29, 1978, which was 
convened to discuss the possible risks 
of recombinant DNA experiments in¬ 
volving the DNA’s of animal, plant, 
and insect viruses. The 27 scientists in 
attendance (see attached roster) had 
expertise in clinical infectious disease; 
public health, medical and diagnostic 
virology; the biology of virus infection; 
biochemical virology; and plant, insect, 
and veterinary viruses. Five of the par¬ 
ticipants are actively engaged in re¬ 
combinant DNA experimentation. A 
consensus statement of the discussions 
in the areas of pathogenesis and epide¬ 
miology of viral diseases, potential 
benefits of recombinant DNA experi¬ 
ments involving eukaryotic viral DNA, 
viral hazard classifications, and clon¬ 
ing in prokaryotic and eukaryotic sys¬ 
tems is presented below. The group’s 
conclusions, with respect to possible 
risks of recombinant DNA experi¬ 
ments involving viruses are based on 
the best available scientific data de¬ 
rived from publications, knowledge of 
current activities in the field of viro¬ 
logy, and first-hand experience in the 
virology laboratory. 

Introduction 

Viral disease is a complex process 
that involves a series of critical steps; 
these include entry of the virus parti-, 
cle into the host, infection of specific 
cells at the portal of entry, replication 
of the virus in the infected cells, and 
usually, the spread of the progeny 
virus particles within the infected host 
to other susceptible cells. Depending 
upon the nature of the particular viral 
agent, the deleterious effects for the 
host, if any, may result from cytolytic 
activity. cellular transformation, 
chronic cellular dysfunction, or the 
provocation of an injurious immunolo¬ 
gical response. Viruses contain 5 to 150 
or more genes and their coordinated 
functioning is required for viral 
growth and, consequently, for survival 
of the virus in nature. Even though we 
do not generally understand the pre¬ 
cise role of each viral gene product, it 
seems clear that viral infection and 


disease production requires proper 
functioning of most, if not all, viral 
genes and, in general, is not a conse¬ 
quence of any single viral gene prod¬ 
uct. In the case of oncogenic papova- 
viruses, transforming retroviruses and 
possibly adenoviruses, individual viral 
genes are thought to be responsible 
for the transforming properties of the 
virus. 

Recombinant DNA experiments 
have already yielded new information 
about the structure and control of ex¬ 
pression of genes in higher organisms 
that could not have been obtained by 
conventional techniques. DNA cloning 
provides unparalleled opportunities to 
explore the basic biology of animal 
and plant viruses. Virologists will be 
able to probe more deeply into the 
control of viral gene expression and 
discover phenomena of general cell 
biological significance; techniques will 
be more readily available to elucidate 
the sequence of viral nucleic acids, to 
shed light on the role of viral gene 
products in pathogenicity, and eventu¬ 
ally, to understand the molecular biol¬ 
ogy of animal and plant viruses to the 
extent that some bacteriophages are 
now understood. It seems apparent 
that this new information will lead to 
a deeper understanding of viral dis¬ 
eases and to new ways of combating 
them. In the immediate future the 
ability to obtain useful amounts of 
pure viral genomes and subgenomic 
fragments that cannot be obtained by 
other means will provide scientists and 
physicians with invaluable and inex¬ 
pensive diagnostic protein and nucleic 
acid reagents. In the more distant 
future it should be possible to use 
gene cloning techneques to obtain 
large amount of viral proteins; one 
practical benefit from such develop¬ 
ments might well be effective and safe 
vaccines for control of diseases caused 
by hepatitis viruses, herpesviruses and 
influenza viruses, and many other vir¬ 
uses. both known and, as yet, un¬ 
known. 

In addition to being able to clone 
viral genes in bacteria we are now able 
to envisage using certain animal vir¬ 
uses as vectors for the propagation of 
foreign genes in animal cells; a similar 
system for exploiting a plant virus, 
cauliflower mosaic virus, to clone for¬ 
eign genes in plant cells may shortly 
become available. The chief impor¬ 
tance of animal and plant virus vectors 
is that they can be used to carry genes 
into cells in which they may be fully 
expressed as well as propagated. By 
using specifically designed viral vec¬ 
tors it may eventually prove possible 
to deliver a specific gene to specific 
target cells; such techniques have ob¬ 
vious medical, economic, and agricul¬ 
tural applications but their realization 
will depend upon a great deal of basic 
research. 
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Viral Classification Systems and 
Recombinant DNA Experimentation 

The group extensively discussed the 
current safety procedures for holding 
and handling in the laboratory certain 
animal viruses, in particular those 
likely to be used in cloning experi¬ 
ments in the foreseeable future, either 
as vectors or as the sources of the nu¬ 
cleic acids to be cloned Inevitably the 
recommended safety measures for 
using animal (and plant) viruses in re¬ 
search vary from country to country. 
In the context of recombinant DNA 
research, which involves a novel set of 
circumstances, none of the available 
classifications of viruses according to 
the risks they pose is entirely satisfac¬ 
tory. A list of animal viruses was 
therefore prepared and the viruses 
were ranked according to their known 
hazard on the basis of: (a) the severity 
of human disease that they can cause, 
particularly in persons exposed in the 
laboratory; (b) their potential for in¬ 
fecting laboratory workers; (c) the risk 
that a laboratory infection might 
result in spread to the community; 
and (d) the impact such spread might 
have on the community or environ¬ 
ment (Table 1). In this list four bacte¬ 
ria and one rickettsial agent with dif¬ 
ferent pathogenic potentials have also 
been included as a frame of reference 
for the 22 viruses identified. Because 
of time constraints, many animal vir¬ 
uses. particularly those of agricultural 
and veterinary importance, were not 
included in the table. Although not 
comprehensive, the list contains most 
of those animal viruses that have been 
previously mentioned In the context of 
recombinant DNA experiments. 

This list can also serve the very 
useful function of a reference scale, fa¬ 
miliar to both microbiologists and cli¬ 
nicians, for expressing the degree of 
concern that a given conjectural 
hazard may engender, by comparison 
to a known biohazard. 

Cloning Viral DNA’s in E. Coli K12 

The cloning of viral DNA’s and 
cDNA’s in E. coliK\2 using EK1 and 
EK2 plasmid and lambda phage vec 
tors was discussed in light of the con¬ 
clusions of the Falmouth meeting that 
E. coli K12 is not pathogenic and does 
not efficiently colonize the vertebrate 
digestive tract (Gorbach, 1978). Not 
for want of trying, the participants 
were unable to envisage a sequence of 
events which could occur with signifi¬ 
cant probability that would allow E. 
coli carrying either whole DNA gen¬ 
omes of certain viruses or sub-genomic 
fragments of virtually any virus to 
lead to disease. The question was also 
raised as to whether or not, in the ex¬ 
tremely remote possibility that all of 
the biological and physical contain¬ 
ment barriers broke down, intestinal 
bacteria carrying cloned whole viral 
genomes might bypass the natural 


barriers to infection by the virus parti¬ 
cle. As summarized in the following 
section, the group concluded that the 
probability that K12 organisms carry¬ 
ing viral DNA inserts could represent 
a significant hazard to the community 
was so small as to be of no practical 
consequence. 

Risk Assessment Analysis for 

Cloning Viral DNA in E. Coli K12 1 

The following is a summary of the 
workshop discussions dealing with pos¬ 
sible mechanisms of risk resulting 
from the cloning of genetic material of 
eukaryotic viruses (i.e., viruses of ani¬ 
mals, plants, or lower eukaryotes) in 
E. coli vector systems. 

We started with the extremely un¬ 
likely “worst case” assumption that a 
recombinant molecule containing eu¬ 
karyotic viral genome sequences has in 
some way become established in wild 
type E. coli and has thereby become 
disseminated throughout the bowel 
flora of vertebrates. Given this hypo¬ 
thetical set of conditions, what conse¬ 
quences could be envisaged? For the 
purposes of analysis the discussions fo¬ 
cused on two issues: first, the mecha¬ 
nisms by which the viral nucleic acid 
might gain access to cells of the host; 
and second, the nature of the inserted 
viral sequences. 

Access of the viral genome to cells of 
the vertebrate host might conceivably 
result from virus particles formed 
within the bacterium or from release 
of viral nucleic acid into the proximity 
of. or into, host cells; this could occur 
either in the intestine or at the site of 
extraintestinal E. coli infection. 

Production of infectious virus parti¬ 
cles by bacteria carrying the recombin¬ 
ant DNA molecules was considered to 
be virtually impossible, regardless of 
the completeness of the viral genome 
or the nature of the eukaryotic virus 
from which it was derived. The basis 
for this high degree of assurance is in 
large part our great understanding of 
the molecular biology of virus replica¬ 
tion. The nature of regulation of gene 
expression in prokaryotes is clearly 
different from that in eukaryotes as 
particularly exemplified by the ab¬ 
sence in prokaryotes of RNA splicing 
mechanisms (Berget et al., 1977; Aloni 
et al., 1977; Lavi and Groner, 1977; 
Mellon and Duesberg, 1977; Chow et 
al.. 1977; Klessig, 1977; Dunn and Has¬ 
sell, 1977), RNA capping (Moore. 1966; 
Stavis and August, 1970; Blattner and 
Dahl berg, 1972; Maizels, 1973; Wei and 
Moss, 1975; Furuichi et al., 1975a; 
Keith and Fraenkel-Conrat, 1975; 
Abraham et al., 1975; Furuichi et al.. 
1975b; Dubin and Taylor, 1975; Perry 
and Scherrer, 1975; Moss and Koczot. 
1976) and differences in messenger 


‘This portion of the report was prepared 
subsequent to the U.S.-EMBO Workshop by 
Drs. Martin and Rowe. 


RNA biogenesis, polyadenylation 
(Kates and Beeson, 1970; Darnell et 
al.. 1971; Mendecki et al.. 1972; Philip- 
son et al., 1971; Weinberg et al.. 1972; 
Ehrenfeld and Summers. 1972; Prid¬ 
gen and Kingsbury, 1972). and riboso- 
mal binding sites (Shine and Dalgamo, 
1974; Steitz and Jakes, 1975; Hagen- 
buchle et al., 1978). The expression of 
animal viral mRNA in E. coli transla¬ 
tion systems is not accurate; in one 
well studied system, poliovirus, inter¬ 
nal initiation signals are read which 
result in premature chain termination 
(Rekosh et al., 1970). Thus neither the 
synthesis of proper mRNA nor its 
translation into viral protein is likely 
to occur in E. coli. 

Virus replication requires the regu¬ 
lated and coordinated function of mul¬ 
tiple enzyme systems derived from 
both the host and the viral genomes; it 
seems most unlikely that any prokar¬ 
yote contains the complement of en¬ 
zymes required for the synthesis of an 
infectious animal virus. Animal viruses 
have evolved to be adapted to replica¬ 
tion in eukaryotic cells; except for the 
instances where they have co-evolved 
to replicate in insect vectors, animal 
and plant viruses show a high degree 
of specificity for ceils of a particular 
class or species of host cell or even a 
particular differentiated cell type. 
Further, there is no verified example 
of the replication of a virus of eukar¬ 
yotes in bacteria, or conversely, the 
replication of a bacterial virus in any 
eukaryote. Consequently, since it was 
not considered possible for recombin¬ 
ant DNA containing a viral chromo¬ 
some to produce intact virus particles 
in E. coli, the group felt secure in fo¬ 
cusing on models involving host cell 
exposure to viral nucleic acid rather 
than viral particles. 

In a model in which recombinant 
DNA-containing organisms are con¬ 
fined to the lumen of the intestine, 
the possibility of viral RNA or DNA 
gaining access to mucosal cells is ex¬ 
tremely remote. First, the large 
amounts of nucleases in the intestinal 
contents would rapidly destroy the re¬ 
combinant molecules (Maturin and 
Curtiss, 1977). Second, the efficiency 
of infection of cells by viral nucleic 
acid molecules, even in the presence of 
chemical potentiators, is extremely 
low, both in vitro and in vivo (EUem 
and Colter, 1961; Amstey and Park- 
man, 1966; McCutchan and Pagano, 
1968; Graham and van der Eb, 1973; 
Israel et al., 1978a). Third, since 
animal experiments indicate that po¬ 
lyoma viral DNA cannot initiate infec¬ 
tion when administered by the oral or 
nasal routes (Israel et al., 1978a), it is 
likely that nucleic acids cannot infect 
across mucous membranes. 

Consequently, the only model to 
which serious attention must be di¬ 
rected is one in which the hypotheti¬ 
cal bacterium carrying the viral re- 
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combinant DNA gains access to the 
body tissues. Two cases can be consid¬ 
ered. With minor transgressions of the 
intestinal mucosa that allow brief pen¬ 
etration of organisms into the intesti¬ 
nal wall, lymphatics, or the portal cir¬ 
culation, the bacteria would be ingest¬ 
ed by phagocytes. In phagocytes, bac¬ 
teria are lysed and their nucleic acid is 
released in the nuclease-rich lyso- 
somes; the effectiveness of the lysoso¬ 
mal enzymes virtually guarantees that 
no nucleic acid could survive to cause 
infection (Bensch et al., 1964; Carrara 
and Bernard! [19681; Arsenis et al., 
1970). 

The second case, extraintestinal in¬ 
fection such as urinary tract or surgi¬ 
cal wound infection, deserves serious 
consideration, but it must be pointed 
out that this would occur in only a 
fraction of individuals. In this context 
the consequences of the infection 
would be a function of the nature of 
the viral DNA inserted in the recom¬ 
binant DNA molecule. We considered 
the following classes of DNA inserts: 

(1) subgenomic segments of nononco- 
genic viruses; (2) transforming seg¬ 
ments of oncogenic viruses; (3) cDNA 
prepared from the genome of segment¬ 
ed RNA viruses; (4) cDNA copies con¬ 
taining the complete viral genome of 
non-segmented RNA viruses; and (5) 
complete DNA viral genomes. The 
workshop participants reached the 
conclusion that viral inserts should be 
thought in terms of three classes of 
risk: those for which there was no risk 
of a harmful outcome, and those for 
which a possibility of harm, however 
remote, could be envisioned. The 
latter were then divided into those sce¬ 
narios which may well in reality be im¬ 
possible, and those which are felt to be 
possible. 

Those inserts for which the group 
could not construct any realistic harm¬ 
ful scenario were: (1) subgenomic seg¬ 
ments of non-transforming RNA or 
DNA viruses; (2) cDNA copies from 
RNA viruses with segmented viral gen¬ 
omes and (3) cDNA's of the complete 
genome of negative strand RNA vir¬ 
uses. 

(1) Subgenomic segments (meaning 
small portions of the viral genome 
lacking genes needed for replication of 
the virus) of non-transforming viruses 
are considered to be harmless because 
of the absence of any known example 
of an individual viral encoded protein 
which can act exogenously on cells. 
With the exception of some glycopro¬ 
teins when added to cell cultures in 
high concentrations (Scheid and 
Choppin, 1974; McSharry and Chop- 
pin. 1978), viral proteins do not induce 
cell damage from without. 

(2) Reverse transcripts of RNA vir¬ 
uses with segmented genomes cannot 
be envisaged as carrying any risk of 
producing infectious virus even when 
the cDNA is made from unfractionat¬ 


ed nucleic acid preparations. It would 
be virtually impossible to ligate to¬ 
gether a complete DNA copy, and if 
this ever did occur, we cannot envisage 
any way that the proper length RNA 
genome segments could be transcribed 
therefrom. 

(3) Cloning of reverse transcripts of 
negative strand RNA viruses is viewed 
as being free of risk. With these vir¬ 
uses, the process of viral mRNA and 
genomic RNA synthesis is complex, 
and the Workshop participants could 
not envisage a set of circumstances in 
which RNA segments, transcribed 
from a DNA template, could eventuate 
in the synthesis of progeny virus. This 
is based on the fact that the nucleic 
acid of negative strand RNA viruses 
(either the plus or minus strand) has 
never been shown to be infectious for 
cells (Kingsbury. 1966; Baltimore et 
al., 1970; Wagner, 1975) presumably 
because of their unique molecular biol¬ 
ogy. Infection by negative strand vir¬ 
uses requires the activity of the virion 
associated transcriptase (Baltimore et 
al.. 1970; Cormack et al., 1971; Szilagyi 
and Pringle. 1972); this enzyme cata¬ 
lyzes the synthesis of multiple (seg¬ 
mented) functional plus strand mRNA 
molecules from the input minus 
strand (Bratt and Robinson, 1967; 
Huang et al.. 1970; Mudd and Sum¬ 
mers, 1970; East and Kingsbury, 1971; 
Weiss and Bratt. 1976; Freeman et al., 
1977). A polypeptide specified by one 
of these mRNAs then modifies the 
virion transcriptase to function as a 
replicase mediating the synthesis of a 
complete unsegmented plus strand of 
RNA. the template for synthesis of 
progeny minus strand RNA molecules. 
The minus strand has no messenger 
function (Huang et al.. 1970; Grubman 
and Summers, 1973; Kingsbury, 1973; 
Morrison et al.. 1974). Thus, to initiate 
the infectious process both a full 
length RNA transcript (to serve as 
template) and the segmented plus 
strand transcripts, capped for function 
as mRNA, would be required. This 
would necessitate either the transcrip¬ 
tion of both DNA strands by cellular 
RNA polymerase or the synthesis of a 
full length transcript as well as prop¬ 
erly terminated, segmented transcripts 
from the minus strand DNA. These 
are obviously extremely unlikely 
events. 

There were two classes in which it 
was considered that a risk scenario 
might be constructed but which might 
indeed be impossible; these Involve the 
cloning of the transforming segments 
of DNA viruses or of transforming re- 
trovirusefe, and the cloning of complete 
reverse transcripts of plus-strand RNA 
viruses. The model involving subgeno¬ 
mic, transforming segments postulates 
release of recombinant DNA molecules 
by lysis of E. coli in the tissues, and in¬ 
tegration of the transforming gene 
segment into the DNA of host cells. 


While this eventuality cannot be ruled 
out. it was considered to have a very 
low probability in view of the ineffi¬ 
ciency of transforming cells with viral 
nucleic acid (Aaronson and Martin. 
1970; Graham et al., 1974; Abrahams 
et al., 1975) and the fact that integra¬ 
tion of transforming DNA would occur 
in only a few cells in any one individ¬ 
ual and, in the presence of competent 
immunosurveillance, would be most 
unlikely to result in a tumor (Habel, 
1961; Sjogren, 1964; Sjogren et al.. 
1967; Costa et al.. 1977). Transplanta¬ 
tion studies with primary tumors and 
transformed tissue culture cells indi¬ 
cate that large numbers of cells are re¬ 
quired to initiate tumor growth; in 
general, only after adaptation effected 
by long passage in animals do small 
numbers of cells produce tumors (Sjo¬ 
gren, 1964; Klein, 1975). In this regard, 
it should be noted that there is over¬ 
whelming evidence that humans are 
highly effective in averting tumorigen- 
esis by DNA viruses. Man. and many 
other vertebrates as well, are infected 
repeatedly with DNA viruses (e.g. pa- 
povaviruses and adenoviruses) that 
contain the transforming regions dis¬ 
cussed above (Huebner et al., 1954; 
Hilleman, 1957; Shah et al.. 1973; Pad¬ 
gett and Walker, 1973; Brown et al., 
1975; Shah and Nathanson, 1976). 
Some of these viruses are even known 
to induce tumors in laboratory ro¬ 
dents, yet. despite intensive search, 
none of these has been reproducibly 
associated with the etiology of any 
malignancy in humans (Mackey et al., 
1976; Fiori and DiMayorca, 1976; Wold 
et al.. 1978; Israel et al.. 1978b). 

The risk scenario whereby a cDNA 
transcript of a positive strand RNA 
virus leads to infection of the host was 
considered to have a finite but low 
probability. In this model, extraintes¬ 
tinal infection by the bacterium carry¬ 
ing the recombinant DNA results in 
the recombinant DNA molecule, or 
plus strand RNA transcripts thereof, 
entering into host cells with resultant 
productive viral infection. Neither car¬ 
ries a risk if the cDNA Insert is not a 
complete copy of the RNA genome. 
Unless a deliberate attempt is made to 
select full-length cDNA molecules for 
ligation to prokaryotic DNA vectors, 
the vast majority of recombinant DNA 
molecules will contain only a segment 
of viral specific DNA and, as a conse¬ 
quence. the likelihood of cloning the 
whole genome will be low. 

The major block to synthesis of in¬ 
fectious RNA from the recombinant 
DNA molecule either in the prokaryo¬ 
tic or eukaryotic cell would be the in¬ 
accurate initiation of transcription. 
There is no reason to believe that the 
5' terminus of the viral genome would 
generate a binding site for either pro¬ 
karyotic or eukaryotic RNA polymer¬ 
ases following reverse transcription 
into DNA. Rather. RNA synthesis 
would be initiated either: 
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(1) Internally, by a random Initi¬ 
ation process which would yield non- 
inf ectious molecules; 

(2) Upstream, either at a prokaryotic 
promoter or at a random initiation 
site, in the eukaryotic cell which 
would generate a leader sequence lack¬ 
ing the appropriate recognition signals 
for binding to eukaryotic ribosomes 
(Shine and Dalgamo, 1974; Steitz and 
Jakes. 1975; Hagenbuchle et.al., 1978). 
To produce infectious RNA from such 
a primary transcript, a site-specific 
cleavage would have to occur; 

(3) At the 5' terminus by random ini¬ 
tiation, but this undoubtedly would be 
an extremely rare event. 

Any full-length plus strand transcripts 
synthesized in E. coli would have to 
escape degradation by extracellular ri- 
bonucleases following their release 
from bacteria and then initiate an in¬ 
fection in a sensitive cell, which, under 
the best conditions in the laboratory, 
is an extremely inefficient process 
(Ellen and Colter, 1961). 

Further studies of this type of viral 
DNA insert would clearly be desirable. 

The cloning of the complete genome 
of DNA viruses (including proviral 
forms of retroviruses) provides a sce¬ 
nario felt to carry a finite probability 
of risk, but this too is considered ex¬ 
tremely low. Since viral DNA mole¬ 
cules are generally infectious, any situ¬ 
ation in which the complete viral 
genome, without deletion or substitu¬ 
tion, is excised from the recombinant 
molecule could conceivably lead to in¬ 
fection. In particular, circular DNA 
genomes, cleaved with a single cut re¬ 
striction enzyme and ligated to a pro¬ 
karyotic vector, provide such a condi¬ 
tion; however, for accurate excision 
one must postulate the unlikely even¬ 
tuality of the recombinant molecule 
being brought in contact with the 
same restriction enzyme used during 
the insertion of the DNA segment into 
the vector. Complete viral genomes 
could also be generated from a recom¬ 
binant molecule in the case of oli¬ 
gomers of viral DNA inserts; a com¬ 
plete copy of the viral DNA could then 
be generated by intramolecular recom¬ 
bination. Full length linear DNA mole¬ 
cules inserted into a vector by oligo 
dA—oligo dT tailing or by addition of 
other linker molecules would be un¬ 
likely to excise accurately terminating 
genomes. 

Given that it is conceptually possible 
to generate infectious molecules from 
recombinant DNA containing the com¬ 
plete genome of DNA viruses, it is im¬ 
portant to assess the factors that 
would result in such infectious DNA 
causing disease. The probability that 
the excised molecules would infect 
host cells is of course relatively low in 
view of the inefficiency of infection by 
naked DNA (Ito, 1960; Burnett and 
Harrington, 1968; McCutchan and 
Pagano, 1968; Mayne et al., 1971; 


Graham and van der Eb, 1973; Sol and 
van der Noordaa, 1977). Another im¬ 
portant factor in such a scenario is the 
susceptibility of neighboring cells to 
the virions produced by a cell infected 
with the infectious DNA. If the sur¬ 
rounding cells were not sensitive to 
the virus itself, the initially infected 
cell, producing virions, could not 
spread this infection to other cells or 
tissues; in the absence of virus spread 
there would be no risk other than the 
possible transformation of a small 
number of cells, in the case of onco¬ 
genic viruses, as discussed above. Only 
if the host was sensitive to the virus 
would spread occur, this would not be 
different from infection with the virus 
itself and would not generally repre¬ 
sent a unique biohazard. Further 
study of this type of viral DNA insert 
would be extremely useful. 

RECAPITULATION 

It should be noted that these model 
scenarios were not constructed from 
an anthroipocentric viewpoint, but 
apply generally to any model in which 
vertebrates are colonized by the E . coli 
carrying the recombinant molecule. 

To recapitulate, even assuming a 
worst case situation, this analysis 
leads us to conclude that cloning the 
subgenomic segments of nononcogenic 
viruses, the complete genome of nega¬ 
tive strand RNA viruses, and any part 
of the genome of segmented viruses 
carries no risk of generating a bioha¬ 
zard. Second, it is possible to construct 
conceivable but extremely unlikely 
sets of circumstances resulting in a 
biohazard from the cloning of the 
transforming segment of oncogenic 
viruses. And third, it is possible to en¬ 
visage feasible biohazard scenarios 
from cloning of the complete genome 
of DNA viruses or the entire genome 
of plus strand RNA viruses but even 
these carry little possibility of risk. 
When this analysis is combined with 
the immense unlikelihood of generat¬ 
ing this worst case scenario in the first 
place, given good laboratory practice 
and the safety inherent in use of ap¬ 
proved E. coli K12 host vector systems 
(Gorbach, 1978), the group felt strong¬ 
ly Justified in concluding from avail¬ 
able scientific information that viral 
genomes or fragments thereof, cloned 
in E. coli K12 using approved plasmid 
or phage vectors pose no more risk 
than work with the infectious virus or 
its nucleic acid and in most, if not all 
cases, clearly present less risk. In fact, 
the Workshop participants agreed 
that cloning of viral DNA in E. coli 
K12 may provide a unique opportunity 
to study with greatly reduced risks the 
biology of extremely pathogenic and 
virulent viruses. 

The group also agreed that the clon¬ 
ing of cDNA copies of viroids in E. coli 
K12 should be postponed until more 
information is available about their 
molecular and cellular biology. 


RECOMMENDATION 

Based on these considerations the 
participants of the U.S.-EMBO Work¬ 
shop concluded that the use of P2 
(NIH Guidelines) or Cl (Williams 
Report) containment measures, in con¬ 
junction with an EK1 host-vector 
system should provide adequate con¬ 
tainment for cloning any viral genome 
or fragment thereof and recommended 
this as the minimum containment 
levels for recombinant DNA experi¬ 
ments involving eukaryotic viral DNA 
inserts. However, if the virus itself 
must be handled at higher levels of 
physical containment it seems prudent 
at the present time to use the more 
stringent containment conditions. It 
was emphasized that containment 
practices must include adequate train¬ 
ing and the use of high quality micro¬ 
biological technique. 

Experiments With Eukaryotic Host- 
Vectors 

i. vertebrate host-vector systems in 

WHICH VIRAL DNA VECTORS ARE USED TO 

PROPAGATE OTHER DNA SEGMENTS 

The Workshop participants en¬ 
dorsed the portion of the NIH guide¬ 
lines that describes the features re¬ 
quired for an animal virus to be used 
as a cloning vector (i.e. the first por¬ 
tion of section III.B.3.a. of the draft 
version. Revised NIH Guidelines for 
Recombinant DNA Research). The fol¬ 
lowing is our recommended version of 
this section: 

“Because this work will be done 
almost exclusively in tissue culture 
cells, which have no capacity for prop¬ 
agation outside the laboratory, the 
primary focus for containment is the 
vector, it should be pointed out that 
the risk of laboratory acquired infec¬ 
tion as a consequence of tissue culture 
manipulations is very low. Given good 
microbiological practices, the most 
likely mode of escape of recombinant 
DNAs from a physically contained lab¬ 
oratory is carriage by an infected 
human; thus the vector with an insert¬ 
ed DNA segment should have little or 
no ability to replicate or spread in 
hmans. Further, a recombinant virus 
should not inadvertently pose a threat 
to any species. 

For use as a vector in a vertebrate 
host cell system, an animal viral DNA 
molecule ideally should display the 
following properties: 

(a) It should not consist of the whole 
genome of any agent that is infectious 
for humans or that replicates to a sig¬ 
nificant extent in human cells in 
tissue culture. 

(b) It should be derived from a virus 
whose epidemiological behavior and 
biological properties are well under¬ 
stood. 

(c) Its functional anatomy should be 
known—that is, there should be a 
clear idea of the location within the 
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molecule of: (1) The sites at which 
DNA synthesis originates and termi¬ 
nates. (ii) The sites that are cleaved by 
restriction endonucleases, (iii) the 
template regions for the major gene 
products. 

(d) It should be defective when car¬ 
rying an inserted DNA segment; that 
is, propagation of the recombinant 
DNA as a virus must be dependent 
upon the presence of a complementing 
helper genome. In almost all cases this 
condition would be achieved automati¬ 
cally by the manipulations used to 
construct and propagate the recombin¬ 
ants. In addition, the amount of DNA 
encapsidated in the particles of most 
animal viruses is defined within fairly 
close limits. The insertion of sizeable 
foreign DNA sequences, therefore, 
generally demands a compensatory de¬ 
letion of viral sequences. It may be 
possible to introduce very short inser¬ 
tions (50-100 base pairs) without ren¬ 
dering the viral vector defective. In 
such a situation, the requirement that 
the viral vector be defective is not nec¬ 
essary. 

If possible the helper virus genome 
should: 

(i) Be integrated into the genome of 
a stable line of host cells (a situation 
that would effectively limit the 
growth of the vector recombinant to 
such cell lines) or 

(ii) Consist of a defective genome, or 
an appropriate conditional lethal 
mutant virus, making vector and 
helper dependent upon each other for 
propagation. 

However, neither of these stipula¬ 
tions is a requirement. 0 

The group discussed at length the 
possibility that use of eukaryotic vec¬ 
tors under these conditions could pose 
a threat to the community or environ¬ 
ment. but could not envisage a plausi¬ 
ble set of circumstances whereby a 
risk to the community could develop. 
Given the extent of the genetic dele¬ 
tion required to satisfy the conditions 
stated above and in table 2. and the 
constraints that encapsidation places 
on the size of an inserted gene seg¬ 
ment, the workshop participants saw 
no way that the experiments could 
generate a competent virus containing 
new genetic information sufficient to 
code for a functional gene product. 
The group tried to conceive of ways by 
which a recombinational event be¬ 
tween the defective recombinant 
genome and the helper genome or the 
genome of an indigenous virus in an 
exposed laboratory worker might gen¬ 
erate nondefective viral recombinants, 
but as mentioned, was unable to iden¬ 
tify any. 

The possibility that a defective re¬ 
combinant genome might be main¬ 
tained in nature through complemen¬ 
tation by a helper virus was considered 
too unlikely to be a cause for concern, 
given the absence of any precedent in 


animal virology. The group considered 
the adeno-assoclated viruses, which 
are defective parvoviruses maintained 
in nature, to be a unique case in that 
they are known to integrate into host 
cells and to have at least 33 different 


The group recommended that fur¬ 
ther work on the biological properties 
of recombinants formed between the 
genomes of two animal viruses should 
be carried out as a matter of some im¬ 
portance. The workshop participants 
discussed the possibility that new viral 
agents might be created with novel 
biological properties (e.g. host range, 
tissue tropism, pathogenicity) not 
found in either parent. Several model 
experiments were proposed to test this 
possibility. The group recommended 
that research in this area proceed cau¬ 
tiously with each case being consid¬ 
ered on its Individual merits and even 
Lf the model experiments suggest little 
cause for concern, continued careful 
surveillance of new recombinants 
should be maintained. 

a. VERTEBRATE HOST-VECTOR SYSTEMS IN 

WHICH RECOMBINANT DNA’S ARE USED 

TO TRANSFORM CELLS 

In these types of experiments viral 
DNAs carrying a foreign DNA segment 
will be used to transform cells in cul¬ 
ture and in the process, integrate the 
recombinant DNA into the host cell 
chromosome. Some transformation 
systems are nonpermissive for progeny 
virus production and pose no possibil¬ 
ity of producing laboratory infections. 
Other transformation systems are 
semi-permissive and, in addition to the 
appearance of transformed cells, allow 
the production of low titers of infec¬ 
tious virus. 

When recombinant DNAs are used 
to transform cells which do not yield 
significant quantities of infectious 
virus (e.g., SV40 in murine cells, po¬ 
lyoma virus in rat or hamster cells, 
adenovirus 2 and 5 in rat cells) L con- 


potential helpers (human adenovir¬ 
uses) available. 

Having considered the use of the 
genomes of different DNA animal vir¬ 
uses to propagate DNA sequences 
from different sources, the group pro¬ 
posed the following recommendations: 


ditions are generally sufficient; for vir¬ 
uses which do not infect humans, 
there need be no requirement that the 
vector be disabled. M conditions 
should be used if the system is semi 
permissive (Le., virus is produced, in 
low titer) and the virus is capable of 
infecting humans (e.g., SV40 in human 
cell cultures). It was agreed that the 
DNA to be cloned must not be derived 
from another animal virus. 

The use of viral genes as selective 
markers offers exciting and important 
possibilities for experiments involving 
cloning in eukaryotic cells. Possibly 
the best of such markers would be the 
herpes simplex virus thymidine kinase 
gene. We recommend that special em¬ 
phasis be given to cloning in prokaryo¬ 
tic systems a small fragment (<KB) of 
herpes viral DNA which contains the 
sequences of this gene. Once available, 
the purified segment could be ligated 
to any chosen piece of DNA and cells 
transformed by the recombinant could 
easily be selected by virtue of the pres¬ 
ence of thymidine kinase. 

3. BACULOVIRUSES AS VECTORS 

The group discussed the use of bacu- 
loviruses (large DNA-containing insect 
viruses) for cloning genes in inverte¬ 
brate cells and concluded that our 
knowledge of the molecular and cellu¬ 
lar biology of these viruses is too limit¬ 
ed to allow any general recommenda¬ 
tions. Proposals to use these viruses 
should be considered case by case. The 
group also recommended, however, 
that because of the potential exploita¬ 
tion of these viruses as biological pesti¬ 
cides (two have already been licensed 
for this purpose) and as vectors in re¬ 
combinant DNA experimentation. 


Table 2 


Precaution level depending on source 
of foreign DNA 


Viral vector DNA Prokaryotic Eukaryotic Viral 


Polyoma virus—all or part__—..—--—-—...— L or M L CbC 

SV40— unconditionally defective by deletion of all or part of the se- L or M M CbC 

quences of any of the genes. 

Adenoviruses 2 and 5—Incapacitated by deletion of at least two L or M L CbC 

capsid genes. 

Murine adenovirus strain FL—all or part-*----L or M L CbC 

Herpes simplex virus—incapacitated by a large deletion —..— CbC CbC CbC 


L corresponds to a containment level approximately equivalent to P2. 

M corresponds to a containment level approximately equivalent to P3. 

Prokaryotic sequences that are known not to contain toxigenic genes may be cloned In L conditions: 
otherwise M conditions should be used. 

+ Before this viral DNA can be used as a vector, further Information Is required about Its host-range, 
particularly Its Interactions with cultured primate cells. 

CbC These experiments should be assessed by the appropriate committees on a "Case by Case" (CbC) 
basis. 
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Table 1 .—Risk of illness in laboratory workers and of spread of viruses to the environment 


high priority should be given to stud¬ 
ies of their basic virology, genetics, 
and molecular biology. 

4. CAULIFLOWER MOSAIC VIRUS AS A 

VECTOR FOR CLONING GENES IN PLANT 

CELLS 

The only known plant viruses which 
could serve as vectors for cloning 
genes in plants and plant cell proto¬ 
plasts are Cauliflower Mosaic Virus 
(CaMV) and its close relatives, which 
have relaxed circular double stranded 
DNA genomes with a molecular weight 
of 5x10*. The genomes of these vir¬ 
uses are not known to integrate into 
host chromosomes, or to pick up cellu¬ 
lar genes. CaMV is spread in nature by 
aphids, in which it survives for a few 
hours. Spontaneous mutants of CaMV 
that are not transmitted by aphids 
arise frequently; these mutants fail to 
make a transmission factor essential 
for aphid transmission. 

The viruses in the CaMV group have 
narrow host ranges and are relatively 
difficult to transmit mechanically to 
plants. For this reason, they are most 
unlikely to be accidentally transmitted 
from spillage of purified preparations 
of the virus. 

The workshop participants recom¬ 
mended that for use as a vector with 
intact plants, a strain should be select¬ 
ed which is not transmitted by aphids. 
The ability to produce local lesions in 
an appropriate host would be an ad¬ 
vantage in maintaining the integrity 
of the strain. The plants should be 
grown in either a greenhouse or plant 
growth cabinet which is insect-proof. 
Soil, plant pots and unwanted infected 
plant materials should be removed 
from the greenhouse or cabinet in 
sealed insect proof containers and 
sterilized. It is not necessary to steril¬ 
ize run-off water from the infected 
plants as this is not a plausible route 
for secondary infections. Infected 
plant materials to be used for further 
research, which have to be removed 
from the greenhouse or cabinet, 
should be maintained under insect 
proof conditions. These measures pro¬ 
vide an entirely adequate degree of 
containment and are similar to those 
required in many countries for li¬ 
censed handling of “exotic” plant vir¬ 
uses. 

CaMV or its DNA may also be useful 
as a vector to introduce genes into 
plant protoplasts. The fragility of 
plant protoplasts combined with the 
properties of CaMV mentioned above 
provides adequate safety. Since the 
group envisaged no risks to the envi¬ 
ronment from use of the CaMV-proto- 
plast system, no special containment 
was recommended. 


Agent Genome 


, •Non-viral agents. 

H - High probability: L*Low probability. 

•If not vaccinated. 

•L for human: H for certain apimals. 
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PROPOSED RULES 


[ 4210 - 01 ] 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Assistant Secretary for Housing—Federal 
Housing Commissioner 

[24 CFR Part 888 j 

[Docket No. R-78-517] 

FAIR MARKET RENTS FOR NEW CONSTRUC¬ 
TION AND SUBSTANTIAL REHABILITATION 

All Market Areas 

AGENCY: Office of Assistant Secre¬ 
tary for Housing—Federal Housing 
Commissioner, HUD. 

ACTION: Proposed rule. 

SUMMARY: This proposed rule would 
amend the section 8 Fair Market 
Rents applicable to new construction 
and substantial rehabilitation for all 
market areas, in compliance with stat¬ 
utory requirements that section 8 Fair 
Market Rents be established by the 
Secretary and published in the Feder¬ 
al Register at least annually. The 
proposed Fair Market Rents are in¬ 
tended to reflect the changes which 
have occurred in the general levels of 
market rents for recently completed or 
newly constructed dwelling units 
within each market area since their 
last annual or special (interim) revi¬ 
sion. 

ADDRESS: Rules Docket Clerk, 
Office of General Counsel, Room 5218, 
Department of Housing and Urban 
Development, 451 7th Street SW., 
Washington, D.C. 20410; 202-755-7603. 
This is not a toll-free number. 

DATE: April 14, 1978. Comments 

should be filed by this deadline with 
the Rules Docket Clerk at the above 
address. 

FOR FURTHER INFORMATION 
CONTACT: 

Henry F. P. Cassagne, Chief Ap¬ 


praiser, Office of Technical Support, 
Department of Housing and Urban 
Development, 451 7th Street SW., 
Washington, D.C. 20410; 202-472- 
4810. This is not a toll-free number. 

SUPPLEMENTARY INFORMATION: 
These Fair Market Rents are based 
primarily on the levels of rentals paid 
for recently completed or newly con¬ 
structed dwelling units of modest 
design within each market area as de¬ 
termined by HUD Field Office staff. 
They are estimates of the rentals that 
prospective tenants who have incomes 
above 80 percent of the median 
income would be willing and able to 
pay for recently completed or newly 
constructed dwelling units of modest 
design. The last annual revision was 
published June 30, 1977, effective 
April 1, 1977. 

The proposed rule includes Fair 
Market Rents for 0, 1, 2, 3, and 4 or 
more bedroom units in five structure 
classifications (Detached, Semi-De- 
tached/Row, Walkup, Elevator—2-4 
Story, and Elevator—5+ Story). 

The revised schedules include two 
classifications of elevator structures 
(2-4 Story and 5+ Story). The sched¬ 
ules for some market areas contain 
elevator Fair Market Rents for 2-4 
Story structures but not for 5+ Story 
structures or vice versa. Previously 
published schedules contain only one 
classification of elevator structures. 
After the revised schedules are pub¬ 
lished for effect, proposals involving 
other combinations of structure type 
and unit size by bedroom count for 
which Fair Market Rents have not 
been published for effect cannot be 
approved until publication of the ap¬ 
plicable Fair Market Rents, first for 
comment and then for effect. 

Interested parties are encouraged at 
all times to submit information and 
data on Fair Market Rents which will 
be considered in initiating revisions as 
needed. It has been determined that 


because of the immediate need to pro¬ 
vide revised Fair Market Rents, a 15 
day comment period is reasonable and 
in the public interest. 

Note—A finding of inapplicability re¬ 
specting the National Environmental Policy 
Act of 1969 has been made in accordance 
with HUD procedures. A copy of this find¬ 
ing of inapplicability will be available for 
public inspection during regular business 
hours at the Office of the Rules Docket 
Clerk at the address set forth above. It is 
hereby certified that the economic and in¬ 
flationary impacts of this regulation have 
been carefully evaluated in accordance with 
Executive Order 11821. 

It is therefore proposed that Sched¬ 
ule A of part 888 be amended as set 
forth below. 

• 

Schedule A— Fair Market Rents for 

New Construction and Substantial 

Rehabilitation (Including Housing 

Finance and Development Agencies 

Program) 

These Fair Market Rents have been 
trended ahead 2 years to allow time 
for processing and construction of pro¬ 
posed new construction and substan¬ 
tial rehabilitation rental projects. 

Note.— The Fair Market Rents for: (1) 
dwelling units designed for the elderly or 
handicapped are those for the appropriate 
size units, not to exceed 2-Bedroom, multi¬ 
plied by 1.05 rounded to the next higher 
whole dollar, (2) congregate housing dwell¬ 
ing units are the same as for noncongregat e 
units, and (3) single room occupancy dwell¬ 
ing units are those for 0-Bedroom units of 
the same type. 

(Sec. 7(d) Department of HUD Act (42 
U.S.C. 3535(d).) 

Issued in Washington, D.C., on 
March 23. 1978. 

Morton Baruch, 
Deputy Assistant Secretary for 
Housing—Deputy Federal 

Housing Commissioner. 
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[4510-30] 

Title 20—Employees’ Benefits 

CHAPTER V—EMPLOYMENT AND 

TRAINING ADMINISTRATION, DE¬ 
PARTMENT OF LABOR 

PART 615—EXTENDED BENEFITS 

Revision of Regulations 

AGENCY: Employment and Training 
Administration, Labor. 

ACTION: Pinal rule. 

SUMMARY: The Extended Benefit 
Program is a part of the Federal-State 
Unemployment Compensation Pro¬ 
gram, and takes effect during periods 
of high unemployment to furnish up 
to 13 weeks of additional benefits to 
individuals who have exhausted their 
rights to regular benefits under per¬ 
manent State and Federal unemploy¬ 
ment compensation laws. The Depart¬ 
ment of Labor is revising the Ex¬ 
tended Benefit regulations to reflect 
the recent changes in the laws. The 
principal revisions require the Virgin 
Islands to participate in the Extended 
Benefit Program effective January 1, 
1978, revise the National indicators for 
beginning and ending Extended Bene¬ 
fit Periods, add an optional State indi¬ 
cator for beginning Extended Benefit 
Periods in States, and discontinue Fed¬ 
eral reimbursement of the costs of Ex¬ 
tended Benefits paid to State and local 
government employees after 1978. 

EFFECTIVE DATE: May 1. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Lawrence E. Weatherford, Adminis¬ 
trator, Unemployment Insurance 
Service, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street NW., Washing¬ 
ton, D.C. 20213, telephone 202-376- 
7032. 

SUPPLEMENTARY INFORMATION: 
Part 615, Chapter V, Title 20 of the 
Code of Federal Regulations, imple¬ 
ments the Extended Benefit Program 
established by the Federal-State Ex¬ 
tended Unemployment Compensation 
Act of 1970 (Title II of Pub. L. 91-373; 
84 Stat. 695, 708). The revisions to 
Part 615 reflect recent amendments to 
pertinent statutes, and were published 
as a proposal with opportunity for 
public participation, at 42 FR 61834, 
on December 6, 1977. 

In the Unemployment Compensa¬ 
tion Amendments of 1976 (Pub. L. 94- 
566; 90 Stat. 2667), certain statutory 
amendments were enacted that affect 
the Extended Benefit Program. Sec¬ 
tion 116 contained provisions for the 
affiliation of the Virgin Islands in the 
Federal-State Unemployment Com¬ 
pensation Program. Section 212 
amended the Federal-State Extended 


RULES AND REGULATIONS 

Unemployment Compensation Act of 
1970 to provide that, after 1978, the 
United States would discontinue reim¬ 
bursing the States for 50 percent of 
the costs of Extended Benefits paid to 
former employees of State and local 
governments, but without affecting 
the rights of those workers to Ex¬ 
tended Benefits. Section 311 also 
amended the Extended Benefits law to 
revise the National indicators for be¬ 
ginning and ending Extended Benefit 
Periods in all States, and added an op¬ 
tional State indicator for beginning 
State Extended Benefit Periods. 
Changes in Part 615 were proposed to 
implement those statutory amend¬ 
ments and make one clarifying change 
in the regulations. The changes pro¬ 
posed were fully explained in the pub¬ 
lished proposal, and are summarized 
as follows: 

Section 615.5(a)(3), renumbered 
§615.5(a)(l)(iii), is amended to clarify 
the definition of “exhaustee” and in¬ 
corporate the Department’s interpre¬ 
tation of the law. Under this provision 
an individual may not qualify for a 
second round of Extended Benefits 
when the individual fails to qualify for 
a second benefit year because of the 
requalifying work test required by sec¬ 
tion 3304(a)(7) of the Internal Rev¬ 
enue Code of 1954, (26 U.S.C. 

3304(a)(7)). For further clarification 
another provision is added as 
§ 615.5(a)(2) to specify when an indi¬ 
vidual ceases to be an exhaustee for 
purposes of Extended Benefits. 

Section 615.5(a)(5), renumbered 
§ 615.5(a)(l)(v), now states that the 
day following the day the Secretary 
approves the unemployment compen¬ 
sation law of the Virgin Islands, it will 
become a cooperating State in the 
Federal-State Unemployment Com¬ 
pensation Program, and as such it will 
be able to pay Extended Benefits to 
otherwise eligible claimants. Subse¬ 
quent to the publication of this pro¬ 
posal the unemployment compensa¬ 
tion law of the Virgin Islands was ap¬ 
proved by the Secretary of Labor, and 
the Virgin Islands became a State in 
the Federal-State program effective 
on January 1, 1978. 

Section 615.12(a) is amended to pro¬ 
vide that National “on” and “off” indi¬ 
cators will be determined by the Secre¬ 
tary when the rate of insured unem¬ 
ployment (seasonally adjusted) attains 
or falls below 4.5 percent for the 
period consisting of the indicator week 
and the immediately preceding twelve 
weeks. Previously, the National “on” 
and “off” indicators consisted of an in¬ 
dicator week preceded by the three 
most recent calendar months ending 
before such week, during which the 
rate of insured unemployment (sea¬ 
sonally adjusted) attained or fell 
below 4.5 percent. 

Section 615.12(c) is amended to pro¬ 
vide that a State may, by law, waive 


the 120 percent indicator to begin a 
State Extended Benefit Period, if its 
rate of insured unemployment (not 
seasonally adjusted) is at least 5 per¬ 
cent. However, the State may not end 
its Extended Benefit Period solely by 
reason of the fact that the insured 
rate of unemployment fell below 5 per¬ 
cent. 

Section 615.14(a)(4) is amended to 
provide that, effective for weeks of un¬ 
employment beginning after Decem¬ 
ber 31. 1978, States and their subdivi¬ 
sions and their instrumentalities will 
be required to finance the costs of all 
Extended Benefits attributable to 
them; the Federal Government will no 
longer share the costs of Extended 
Benefits payable to employees of 
those entities. Prior to that date, the 
Federal Government will share the 
costs by reimbursing the State for 50 
percent of costs of Extended Benefits 
paid to former State and local govern¬ 
ment employees. 

Other changes in the revised regula¬ 
tions are technical and editorial. They 
are self explanatory. 

Comments on the proposed revision 
of Part 615 were received in the com¬ 
ment period that ended on January 5, 
1978. The comments received and our 
responses are: 

Section 615.5(a)(3). Comment is 
made that a State does not establish a 
second benefit year unless the individ¬ 
ual meets the State law counterpart of 
section 3304(a)(7) of the Internal Rev¬ 
enue code of 1954, 26 U.S.C., 

3304(a)(7). This being the case, it is 
not necessary to provide in this section 
that a claimant may not receive Ex¬ 
tended Benefits on the basis of a 
second benefit year when the individ¬ 
ual fails to qualify for regular benefits 
in a second benefit year. 

Response. There are many States 
which do establish a second benefit 
year, even though the individual is not 
entitled to regular benefits unless he 
meets the State’s requalifying require¬ 
ments which are in accord with 26 
U.S.C. 3304(a)(7). Because of the 
claimant's failure to meet the State's 
requalifying requirements, the claim¬ 
ant is not eligible for a second regular 
State claim or extended benefits 
which are based on the second regular 
State claim. The paragraph is retained 
as clarified, so as to set forth the De¬ 
partment’s interpretation of the law 
on this point, and is renumbered 
§615.5(a)(l)(iii). 

Section 615.5(a)(3). The wording of 
26 U.S.C. 3304(a)(7) does not seem ap¬ 
plicable to the payment of extended 
benefits. This paragraph prohibits the 
establishment of a new benefit year in 
cases where an individual has not had 
work since the beginning of a previous 
benefit year. However, this restriction 
clearly applies to the establishment of 
a new claim for regular compensation. 
No new benefit year is established 
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when an individual is determined eligi¬ 
ble for extended compensation; rather, 
extended compensation is payable 
(provided all other eligibility criteria 
are met) only for as long as he is 
unable to establish a new benefit year. 
This restriction, therefore, can act 
only to determine eligibility for a new 
benefit year, not to restrict eligibility 
for extended compensation. 

Response. The requirement of 26 
U.S.C. 3304(a)(7) is, as pointed out, a 
barrier to paying benefits for a second 
benefit year. The regulation is intend¬ 
ed to prevent a second round of ex¬ 
tended benefit payments based on the 
first benefit year. A second round of 
extended benefits must be based upon 
eligibility for a second regular State 
claim. Clarification of the regulation 
was necessary to avoid misunderstand¬ 
ing of its effect. It does not affect the 
application of 26 U.S.C. 3304(a)(7), but 
prescribes the effect on eligibility for 
Extended Benefits where section 
3304(a)(7) applies. The paragraph is 
retained as clarified (renumbered 
§615.5(a)(l)(iii)), and a further provi¬ 
sion is added to § 615.5 to specify when 
an individual ceases to be an exhaus- 
tee for Extended Benefit purposes. 

Section 615.5(b)(3). The definition of 
“exhaustee” is too broad when it in¬ 
cludes an individual whose benefit 
rights on his regular claim have been 
cancelled in whole or in part. 

Response. This comment is not rel¬ 
evant to the changes proposed in the 
revision of Part 615. A response will be 
made by correspondence. 

Section 615.10(b). Many States oper¬ 
ate under a base period of the first 
four of the last five calendar quarters. 
When these States and their subdivi¬ 
sions are required to finance all Ex¬ 
tended Benefits effective January 1, 
1979, some claims will be based on pre¬ 
viously uncovered services performed 
in the fourth calendar quarter of 1977. 
The question is, how will the benefits 
based on the 1977 wages be financed? 

Response. In the same manner and 
under the same conditions as any 
other previously uncovered services 
performed in the fourth calendar 
quarter of 1977. If the State has 
adopted a transition program in accor¬ 
dance with section 121 of Pub. L. 94- 
566, reimbursement of benefit costs 
based on all 1977 wage credits will be 
payable to the State. This comment 
simply asked a question, which is an¬ 
swered, and suggested no change in 
Part 615. 

Part 615. It is suggested that no ex¬ 
tended benefits should be payable for 
any week which begins more than two 
years after the end of the applicable 
benefit year. 

Response. It will take a Congression¬ 
al amendment to modify Title II of 
Pub. L. 91-373 to implement this sug¬ 
gestion. No change is made in Part 
615. 
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Note.— The Department of Labor has de¬ 
termined that this document does not con¬ 
tain a major proposal requiring preparation 
of an Economic Impact Statement under 
Executive Order 11949 and applicable au¬ 
thority. 

This document was prepared under 
the direction and control of Lawrence 
E. Weatherford, Administrator, Unem¬ 
ployment Insurance Service, Employ¬ 
ment and Training Administration, 
601 D Street NW., Washington, D.C. 
20213, telephone 202-376-7032. 

Accordingly, Part 615 of Title 20 of 
the Code of Federal Regulations is re¬ 
vised as set forth below. 

Signed at Washington, D.C., on 
March 24, 1978. 

Ernest G. Green, 
Assistant Secretary for 
Employment and Training. 
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Authority: Title II. Pub. L. 91-373 (84 
Stat. 605, 708); secs. 116, 212, and 311 of 
Pub. L. 94-566 (90 Stat. 2667, 2672, 2677, 
2678); 5 U.S.C. 553; Secretary’s Order No. 4- 
75 (40 FR 18515). 

§ 615.1 Purpose. 

The regulations in this Part are 
issued to implement the “Federal- 
State Extended Unemployment Com¬ 
pensation Act of 1970“ as it has been 
amended, which requires, as a condi¬ 
tion of tax offset under the Federal 
Unemployment Tax Act (26 U.S.C. 
3301 et seq.), that a State unemploy¬ 
ment compensation law provide for 
the payment of extended unemploy¬ 
ment compensation during periods of 
high unemployment to eligible individ¬ 
uals as prescribed in the Act. The 
benefits provided under State law, in 
accordance with the Act and this Part, 
are hereafter referred to as Extended 
Benefits. 

§ 615.2 Definitions. 

For the purpose of the Act and this 
Part— 

(a) “Act“ means the “Federal-State 
Extended Unemployment Compensa¬ 
tion Act of 1970“ (title II of Pub. L. 
91-373; 84 Stat. 695, 708), approved 
August 10. 1970, as amended from 
time to time, including the 1976 
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amendments in sections 116, 212, and 
311 of Pub. L. 94-566 (90 Stat. 2667, 
2672, 2677. 2678), approved October 20, 
1976. 

(b) “Base period” means, with re¬ 
spect to an individual, the base period 
as determined under the applicable 
State law for the individual’s benefit 
year. 

(c) (1) “Benefit year” means, with re¬ 
spect to an individual, the benefit year 
as defined in the applicable State law. 

(2) “Applicable benefit year” means, 
with respect to an individual, the cur¬ 
rent benefit year if, at the time an ini¬ 
tial claim for Extended Benefits is 
filed, the individual has an unexpired 
benefit year only in the State in which 
such claim is filed, or, in any other 
case, the individual’s most recent 
benefit year. For this purpose the 
most recent benefit year, for an indi¬ 
vidual who has unexpired benefit 
years in more than one State when an 
initial claim for Extended Benefits is 
filed, is the benefit year with the 
latest ending date or, if such benefit 
years have the same ending date, the 
benefit year in which the latest con¬ 
tinued claim for regular compensation 
was filed. 

(d) “Compensation” means cash 
benefits (including dependents’ 
allowances) payable to individals with 
respect to their unemployment, and 
includes regular compensation, addi¬ 
tional compensation and extended 
compensation as defined in this sec¬ 
tion. 

(e) “Regular compensation” means 
compensation payable to an individual 
under any State law, and, when so 
payable, includes compensation pay¬ 
able pursuant to 5 U.S.C. chapter 85, 
but does not include extended com¬ 
pensation or additional compensation. 

(f) “Additional compensation” 
means compensation totally financed 
by a State and payable under a State 
law by reason of conditions of high un¬ 
employment or by reason of other spe¬ 
cial factors and, when so payable, in¬ 
cludes compensation payable pursuant 
to 5 U.S.C. chapter 85. 

(g) “Extended compensation” means 
the extended unemployment compen¬ 
sation payable to an individual for 
weeks of unemployment which begin 
in an Extended Benefit Period, under 
those provisions of a State law which 
satisfy the requirements of the Act 
and this Part with respect to the pay¬ 
ment of extended unemployment com¬ 
pensation, and, when so payable, in¬ 
cludes compensation payable pursuant 
to 5 U.S.C. chapter 85, but does not in¬ 
clude regular compensation or addi¬ 
tional compensation. Extended com¬ 
pensation is referred to in this Part as 
Extended Benefits. 

(h) “Eligibility period” means, with 
respect to an individual, the period 
consisting of: 

(1) The weeks in the individual's ap¬ 
plicable benefit year which begin in an 
Extended Benefit Period, and 
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(2) If the applicable benefit year 
ends within an Extended Benefit 
Period, any weeks thereafter which 
begin in such Extended Benefit 
Period. 

(i) "Sharable compensation” 
means— 

(1) Extended Benefits paid to an in¬ 
dividual with respect to any applicable 
benefit year in an aggregate amount 
that does not exceed the smallest of 
the following amounts: 

(1) 50 percent of the total amount of 
regular compensation (including de¬ 
pendents’ allowances) payable to the 
individual during the applicable bene¬ 
fit year; or 

(ii) 13 times the individual’s average 
weekly benefit amount during the ap¬ 
plicable benefit year; or 

(iii) 39 times the individual’s average 
weekly benefit amount, reduced by the 
regular compensation paid (or deemed 
paid) to the individual during the ap¬ 
plicable benefit year; and 

(2) Regular compensation paid to an 
individual for weeks of unemployment 
in the individual’s eligibility period, 
but only to the extent that the sum of 
such compensation, plus the regular 
compensation paid (or deemed paid) to 
the individual with respect to prior 
weeks of unemployment in the appli¬ 
cable benefit year, exceeds 26 times, 
and does not exceed 39 times, the aver¬ 
age weekly benefit amount (including 
allowances for dependents) for weeks 
of total unemployment payable to the 
individual under the State law in such 
benefit year. 

(3) Effective with respect to Ex¬ 
tended Benefits paid for weeks of un¬ 
employment that begin on or after 
January 1, 1979, “sharable compensa¬ 
tion’’ shall not include any compensa¬ 
tion paid which is attributable under 
the provisions of paragraph (4) of sec¬ 
tion 204(a) of the Act to services per¬ 
formed for governmental entities or 
instrumentalities to which section 
3306(c)(7) of the Internal Revenue 
Code of 1954 (26 U.S.C. 3306(c)(7)) ap¬ 
plies. 

(j) “Secretary” means the Secretary 
of Labor of the United States. 

(k) (l) “State” means the States of 
the United States, the District of Co¬ 
lumbia, and the Commonwealth of 
Puerto Rico, and includes the Virgin 
Islands effective on the day after the 
day on which the Secretary approves 
under section 3304(a) of the Internal 
Revenue Code of 1954 (26 U.S.C. 
3304(a)), an unemployment compensa¬ 
tion law submitted to the Secretary by 
the Virgin Islands for approval. 

(2) “Applicable State” means, with 
respect to an individual, the State 
with respect to which the individual is 
an “exhaustee” as defined in §615.5, 
and in the case of a combined wage 
claim for regular compensation the 
term means the “Paying sttate” as de¬ 
fined in § 616.6(e) of this chapter. 
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(1) (1) “State law” means the unem¬ 
ployment compensation law of a State, 
approved by the Secretary under sec¬ 
tion 3304(a) of the Internal Revenue 
Code of 1954 (26 U.S.C. 3304(a)). 

(2) “Applicable State law” means the 
State law of the State which is the ap¬ 
plicable State for an individual. 

(m) “Week” means, for purposes of 
eligibility for and payment of Ex¬ 
tended Benefits, a week as defined in 
the applicable State law, and, for pur¬ 
poses of computation of Extended 
Benefit “on” and “off” indicators and 
insured unemployment rates, and the 
beginning and ending of Extended 
Benefit Periods, a calendar week. 

(n) “Week of unemployment” means 
a week of total, part-total, or partial 
unemployment as defined in the appli¬ 
cable State law, which shall be applied 
in the same manner and to the same 
extent to the Extended Benefit Pro¬ 
gram as if the individual filing for a 
claim for Extended Benefits were 
filing a claim for regular compensa¬ 
tion. 

§ 615.3 Effective period of the program. 

An Extended Benefit Program con¬ 
forming with the Act and this Part 
shall be a requirement for a State law 
effective on and after January 1, 1972, 
pursuant to section 3304(a)(ll) of the 
Internal Revenue Code of 1954, (26 
U.S.C. 3304(a)(ll)). Continuation of 
the program by a State in conformity 
with the Act and this Part, through¬ 
out any 12-month period ending on 
October 31 of a year subsequent to 
1972, shall be a condition of the certi¬ 
fication of the State with respect to 
such 12-month period under section 
3304(c) of the Internal Revenue code 
of 1954 (26 U.S.C. 3304(0). 

§615.4 Eligibility requirements for ex¬ 
tended benefits. 

An individual is entitled to Extended 
Benefits for a week of unemployment 
which begins in the individual’s eligi¬ 
bility period if. with respect to such 
week, the individual is an exhaustee as 
defined in § 615.5, files a timely claim 
for Extended Benefits, and satisfies 
the pertinent requirements of the ap¬ 
plicable State law as provided in the 
Act and this Part. 

§ 615.5 Definition of “exhaustee”. 

(a)(1) “Exhaustee” means an individ¬ 
ual who. with respect to any week of 
unemployment in the individual’s eli¬ 
gibility period: 

(i) Has received, prior to such week, 
all of the regular compensation that 
was payable under the applicable 
State law or any other State law (in¬ 
cluding dependents’ allowances and 
regular compensation payable to Fed¬ 
eral civilian employees and ex-service- 
men under 5 U.S.C. chapter 85) for the 
applicable benefit year that includes 
such week; or 


(ii) Has received, prior to such week, 
all of the regular compensation that 
was available under the applicable 
State law or any other State law (in¬ 
cluding dependent’s allowances and 
regular compensation available to Fed¬ 
eral civilian employees and ex-service¬ 
men under 5 U.S.C. chapter 85) in the 
benefit year that includes such week, 
after the cancellation of some or all of 
the individual’s wage credits or the 
total or partial reduction of the indi¬ 
vidual’s right to regular compensation; 
or 

(iii) The applicable benefit year 
having expired prior to such week, the 
individual has insufficient wages or 
employment, or both, on the basis of 
which a new benefit year could be es¬ 
tablished in any State that would in¬ 
clude such week: Provided, That, an 
individual shall not be entitled to Ex¬ 
tended Benefits based on regular com¬ 
pensation in a second benefit year 
during which the individual is pre¬ 
cluded from receiving regular compen¬ 
sation solely by reason of a State law 
provision which meets the require¬ 
ment of section 3304(a)(7) of the In¬ 
ternal Revenue Code of 1954 (26 
U.S.C. 3304(a)(7)); and 

(iv) Has no right for such week to 
unemployment compensation under 
the Railroad Unemployment Insur¬ 
ance Act or such other Federal laws as 
are specified pursuant to this para¬ 
graph; and 

(v) Has not received and is not seek¬ 
ing for such week unemployment 
benefits under the unemployment 
compensation law of the Virgin Is¬ 
lands or Canada, unless the appropri¬ 
ate agency finally determines that the 
individual is not entitled to unemploy¬ 
ment compensation under such law for 
such week; Provided, That, this sub- 
paragraph (v) shall read as if the 
Virgin Islands was not referred to 
therein, effective on the day after the 
day on which the Secretary approves 
under section 3304(a) of the Internal 
Revenue Code of 1954 (26 U.S.C. 
3304(a)), an unemployment compensa¬ 
tion law submitted by the Virgin Is¬ 
lands for approval. 

(2) An individual who becomes an 
exhaustee as defined above shall cease 
to be an exhaustee commencing with 
the first week that the individual be¬ 
comes eligible for regular compensa¬ 
tion under any State law, or has any 
right to unemployment compensation 
as provided in paragraph (aXIXiv) of 
this section, or has received or is seek¬ 
ing unemployment compensation as 
provided in paragraph (a)(l)(v) of this 
section. The individual’s Extended 
Benefit Account shall be terminated 
upon the occurrence of any such week, 
and the individual shall have no fur¬ 
ther right to any balance in that Ex¬ 
tended Benefit Account. 

(b) Special rules . For the purpose of 
paragraphs (aXlXi) and (aXIXii) of 
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this section, an individual shall be 
deemed to have received in the appli¬ 
cable benefit year all of the regular 
compensation payable according to 
the monetary determination, or avail¬ 
able to the Individual, as the case may 
be, even though— 

(1) As a result of a pending appeal 
with respect to wages or employment 
or both that were not included in the 
original monetary determination with 
respect to such benefit year, the indi¬ 
vidual may subsequently be deter¬ 
mined to be entitled to more or less 
regular compensaton; or 

(2) By reason of a provision in the 
State law that establishes the weeks of 
the year in which regular compensa¬ 
tion may be paid to the individual on 
the basis of wages in seasonal employ¬ 
ment— 

(i) The individual may be entitled to 
regular compensation with respect to 
future weeks of unemployment in the 
next season or off season, as the case 
may be, but such compensation is not 
payable with respect to the week of 
unemployment for which Extended 
Benefits are claimed; and 

(ii) The individual is otherwise an 
exhaustee within the meaning of this 
section with respect to rights to regu¬ 
lar compensation during the season or 
off season in which that week of un¬ 
employment occurs; or 

(3) Having established a benefit 
year, no regular compensation is pay¬ 
able during such year because wage 
credits were cancelled or the right to 
regular compensation was totally re¬ 
duced as the result of the application 
of a disqualification. 

(c) Adjustment of week. It is subse¬ 
quently determined as the result of a 
redetermination or appeal that an in¬ 
dividual is an exhaustee as of a differ¬ 
ent week than was previously deter¬ 
mined, the individual's rights to Ex¬ 
tended Benefits shall be adjusted so as 
to accord with such redetermination 
or decision. 

§615.6 Extended benefits: weekly amount 

(a) Total unemployment The weekly 
amount of Extended Benefits payable 
to an individual for a week of total un¬ 
employment in the individual's eligi¬ 
bility period shall be the amount of 
regular compensation payable to the 
individual for a week of total unem¬ 
ployment during the applicable bene¬ 
fit year. If the individual had more 
than one weekly amount of regular 
compensation for total unemployment 
during such benefit year, the weekly 
amount of extended compensation for 
total unemployment shall be one of 
the following which applies as speci¬ 
fied in the applicable State law: 

(1) The average of such weekly 
amounts of regular compensation; or 

(2) The last weekly benefit amount 
of regular compensation in such bene¬ 
fit year; or 
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(3) An amount that is reasonably 
representative of the weekly amounts 
of regular compensation payable 
during such benefit year. 

If the method in subparagraph (3) of 
this paragraph is adopted by a State, 
the State law shall specify how such 
amount is to be computed. If the 
method in subparagraph (1) of this 
paragraph is adopted by a State, and 
the amount computed is not an even 
dollar amount, the amount shall be 
raised or lowered to an even dollar 
amount as provided by the applicable 
State law for regular compensation. 

(b) Partial and part-total unemploy¬ 
ment The weekly amount of Extended 
Benefits payable for a week of partial 
or part-total unemployment shall be 
determined under the provisions of 
the applicable State law which apply 
to regular compensation, computed on 
the basis of the weekly amount of Ex¬ 
tended Benefits payble for a week of 
total unemployment as determined 
pursuant to paragraph (a) of this sec¬ 
tion. 

§ 615.7 Extended benefits: maximum 

amount. 

(a) Individual account An Extended 
Benefit Account shall be established 
for each individual determined to be 
eligible for Extended Benefits, in the 
sum of the maximum amount poten¬ 
tially payable to the individual as com¬ 
puted in accordance with paragraph 
(b) of this section. 

(b) Computation of amount in indi¬ 
vidual account (1) The amount estab¬ 
lished in the Extended Benefit Ac¬ 
count of an individual, as the maxi¬ 
mum amount potentially payable to 
the individual during the individual's 
eligibility period, shall be equal to the 
lesser of— 

(1) 50 percent of the total amount of 
regular compensation payable to the 
individual during the individual’s ap¬ 
plicable benefit year; or 

(ii) 13 times the individual's weekly 
amount of Extended Benefits payable 
for a week of total unemployment, as 
determined pursuant to § 615.6(a); or 

(iii) 39 times the individual's average 
weekly benefit amount, reduced by the 
regular compensation paid (or deemed 
paid) to the individual during the indi¬ 
vidual’s applicable benefit year. 

(2) Wherever the individual’s aver¬ 
age weekly benefit amount is neces¬ 
sary for the computation of the total 
in the individual's account, the weekly 
amount determined pursuant to 
§ 615.6(a) shall be used. 

(3) If the State law so provides, the 
amount in the individual's Extended 
Benefit Account shall be reduced by 
the aggregate amount of additional 
compensation paid (or deemed paid) to 
the individual under such law for prior 
weeks of unemployment in such bene¬ 
fit year which did not begin in an Ex¬ 
tended Benefit Period. 
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(c) Changes in accounts. (1) If an in¬ 
dividual is entitled to more or less Ex¬ 
tended Benefits as a result of an 
appeal which awarded more or less 
regular compensation, an appropriate 
change shall be made in the individ¬ 
ual’s Extended Benefit Account pursu¬ 
ant to an amended determination of 
the individual’s entitlement to Ex¬ 
tended Benefits. 

(2) If an individual who has received 
Extended Benefits for a week of un¬ 
employment is determined to be enti¬ 
tled to more regular compensation 
with respect to such week as the result 
of an appeal, the Extended Benefits 
paid shall be treated as if they were 
regular compensation up to the great¬ 
er amount to which the individual has 
been determined to be entitled, and 
the State agency shall make appropri¬ 
ate adjustments between the State 
and Federal accounts. If the individual 
is entitled to more Extended Benefits 
as a result of being entitled to more 
regular compensation, an amended de¬ 
termination shall be made of the indi¬ 
vidual’s entitlement to Extended 
Benefits. If the greater amount of reg¬ 
ular compensation results in an in¬ 
creased duration of regular compensa¬ 
tion, the individual's status as an ex¬ 
haustee shall be redetermined as of 
the new date of exhaustion of regular 
compensation. 

(3) If an individual who has received 
Extended Benefits for a week of un¬ 
employment is determined to be enti¬ 
tled to less regular compensation as 
the result of an appeal, and as a conse¬ 
quence is entitled to less Extended 
Benefits, any Extended Benefits paid 
in excess of the amount to which the 
individual is determined to be entitled 
after the decision on appeal shall be 
considered an overpayment which the 
individual shall have to repay on the 
same basis and in the same manner 
that excess payments of regular com¬ 
pensation are required to be repaid 
under the applicable State law. If such 
decision reduces the duration of regu¬ 
lar compensation payable to the indi¬ 
vidual, the claim for Extended Bene¬ 
fits shall be backdated to the earliest 
date, subsequent to the date when the 
redetermined regular compensation 
was exhausted and within the individ¬ 
ual's eligibility period, that the indi¬ 
vidual was eligible to file a claim for 
Extended Benefits. Any such changes 
shall be made pursuant to an amended 
determination of the individual's enti¬ 
tlement to Extended Benefits. 

§615.8 Provision* of State law applicable 
to claims. 

(a) Particular provisions applicable. 
Except where the result would be in¬ 
consistent with the provisions of the 
Act or this Part, the terms and condi¬ 
tions of the applicable State law which 
apply to claims for, and the payment 
of, regular compensation shall apply 
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to claims for, and the payment of, Ex¬ 
tended Benefits. The provisions of the 
applicable State law which shall apply 
to claims for, and the payment of, Ex¬ 
tended Benefits include, but are not 
limited to: 

(1) Claim filing and reporting; 

(2) Information to individuals, as ap¬ 
propriate; 

(3) Notices to individuals and em¬ 
ployers. as appropriate; 

(4) Determinations, redetermina¬ 
tions, and appeal and review; 

(5) Ability to work, availability for 
work, and search for work; 

(6) Disqualifications, including dis¬ 
qualifying income provisions; 

(7) Overpayments, and the recovery 
thereof; 

(8) Administrative and criminal pen¬ 
alties; 

(9) The Interstate Benefit Payment 
Plan; and 

(10) The Interstate Arrangement for 
Combining Employment and Wages, in 
accordance with Part 616 of this chap¬ 
ter. 

(b) Provisions not to be applicable. 
The State law and regulations shall 
specify those of its terms and condi¬ 
tions which shall not be applicable to 
claims for, or payment of. Extended 
Benefits. Among such terms and con¬ 
ditions shall be at least those relating 
to— 

(1) Any waiting period; 

(2) Monetary or other qualifying re¬ 
quirements; and 

(3) Computation of weekly and total 
regular compensation. 

§ 615.9 Restrictions on entitlement 

(a) Disqualifications . If the week of 
unemployment for which an individ¬ 
ual claims Extended Benefits is a week 
to which a disqualification for regular 
compensation applies, including a re¬ 
duction because of the receipt of dis¬ 
qualifying income, or would apply but 
for the fact that the individual has ex¬ 
hausted rights to such compensation, 
the individual shall not be entitled to 
Extended Benefits for that week. 

(b) Additional compensation. No in¬ 
dividual shall be paid additional com¬ 
pensation and Extended Benefits with 
respect to the same week. If both are 
payable by a State with respect to the 
same week, the State law may provide 
for the payment of Extended Benefits 
instead of additional compensation 
with respect to the week. If Extended 
Benefits are payable to an individual 
by one State and additional compensa¬ 
tion is payable to the individual for 
the same week by another State, the 
individual may elect which of the two 
types of compensation to claim. 

(c) Other restrictions. The restric¬ 
tions on entitlement specified in this 
section are in addition to other restric¬ 
tions in the Act and this Part on eligi¬ 
bility for and entitlement to Extended 
Benefits. 
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§ 615.10 Special provisions for employers. 

(a) Charging contributing employers. 

Section 3303(a)(1) of the Internal Rev¬ 
enue Code of 1954, (26 U.S.C. 

3303(a)(1)), does not require that Ex¬ 
tended Benefits paid to an individual 
be charged to the experience rating 
accounts of employers. A State law 
may, however, consistently with sec¬ 
tion 3303(a)(1), require the charging 
of Extended Benefits paid to an indi¬ 
vidual, and if it does, it may provide 
for charging all or any portion of such 
compensation paid. Sharable regular 
compensation must be charged as all 
other regular compensation is charged 
under the State law. 

(b) Payments by reimbursing em¬ 
ployers. The State law shall require an 
employer to reimburse the State un¬ 
employment fund for not less than 50 
percent of any sharable compensation 
paid to an individual that is attribut¬ 
able under the State law to service 
with such employer if the employer, 
consistently with the requirements of 
sections 3304(a)(6)(B) and 3309(a)(2) 
of the Internal Revenue code of 1954, 
(26 U.S.C. 3304(a)(6)(B) and 
3309(a)(2)), is reimbursing the State 
unemployment fund in lieu of paying 
contributions: Provided, That, effec¬ 
tive with respect to regular compensa¬ 
tion and Extended Benefits paid for 
weeks of unemployment that begin 
after December 31, 1978, that do not 
constitute sharable compensation by 
reason of the provisions of section 
204(a)(4) of the Act, the State law 
shall require the employer to reim¬ 
burse the State unemployment fund 
for 100 percent, instead of 50 percent, 
of any such compensation paid. 

§ 615.11 Extended benefit periods. 

(a) Beginning date. Except as pro¬ 
vided in paragraph (d) of this section, 
an Extended Benefit Period shall 
begin in a State on the first day of the 
third calendar week after whichever of 
the following occurs first: 

(1) A week for which there is a Na¬ 
tional "on” indicator; or 

(2) A week for which there is a State 
"on” indicator in that State; and 

(3) An Extended Benefit Period shall 
begin in every State in which an Ex¬ 
tended Benefit Period is not already in 
effect, on the first day of the third cal¬ 
endar week following the week in 
which there is a National "on” indica¬ 
tor. 

(b) Ending date. Except as provided 
in paragraph (c) of this section, an Ex¬ 
tended Benefit Period in a State shall 
end on the last day of the third week 
after the first week for which there is 
both a National "off” indicator and a 
State "off” indicator in that State. 

(c) Duration. An Extended Benefit 
Period which becomes effective in any 
State shall continue in effect for not 
less than 13 consecutive weeks. 

(d) Limitation. In the case of any 
State no Extended Benefit Period may 


begin by reason of a State "on” indica¬ 
tor before the 14th week after the 
ending of a prior Extended Benefit 
Period with respect to such State. 

§ 615.12 Determination of “on” and “off’ 
indicators. 

(a) National indicators . (1) There is 
a National "on” indicator for a week if 
the Secretary determines in accor¬ 
dance with paragraph (d) of this sec¬ 
tion that, for the period consisting of 
that week and the immediately pre¬ 
ceding 12 weeks, the rate of insured 
unemployment (seasonally adjusted) 
for all States equaled or exceeded 4.5 
percent. 

(2) There is a National "off” indica¬ 
tor for a week if the Secretary deter¬ 
mines in accordance with paragraph 

(d) of this section that, for the period 
consisting of that week and the imme¬ 
diately preceding 12 weeks, the total 
rate of insured unemployment (sea¬ 
sonally adjusted) for all States was 
less than 4.5 percent. 

(3) The revised National indicators 
in this paragraph (a) apply to all 
weeks beginning after December 31, 

1976. 

(b) Standard State indicators. (1) 
There is a State "on” indicator in a 
State for a week if the head of the 
State agency determines, in accor¬ 
dance with paragraph (e) of this sec¬ 
tion, that, for the period consisting of 
that week and the immediately pre¬ 
ceding 12 weeks, the rate of insured 
unemployment (not seasonally adjust¬ 
ed) under the State law— 

(1) Equaled or exceeded 120 percent 
of the average of such rates for the 
corresponding 13-week period ending 
in each of the preceding two calendar 
years, and 

(ii) Equaled or exceeded 4.0 percent. 

(2) There is a State "off” indicator 
in a State for a week if the head of the 
State agency determines, in accor¬ 
dance with paragraph (e) of this sec¬ 
tion, that, for the period consisting of 
the week and the immediately preced¬ 
ing 12 weeks, the rate of insured un¬ 
employment (not seasonally adjusted) 
under the State law— 

(1) Was less than 120 percent of the 
average of such rates for the corre¬ 
sponding 13-week period ending in 
each of the preceding two calendar 
years, or 

(ii) Was less than 4.0 percent. 

(c) Optional State indicators. (1) 
The optional State indicators in this 
paragraph (c) may be made effective 
in a State with respect to Extended 
Benefits payable for weeks for unem¬ 
ployment beginning after March 30, 

1977, or on any later date established 
pursuant to the State law. 

(2) (i) As an option to the standard 
State indicators in paragraph (b) of 
this section, a State may by its law 
provide that there is a State "on” or 
"off” indicator in the State for a week 
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if the head of the State agency deter¬ 
mines, in accordance with paragraph 

(e) of this section that, for the period 
consisting of that week and the imme¬ 
diately preceding 12 weeks, the rate of 
insured unemployment (not seasonally 
adjusted) under the State law equalled 
or exceeded 5 percent as specified in 
the State law. 

(ii) A State which adopts the option¬ 
al State indicators in its law must also 
provide by law that any week for 
which there would otherwise be a 
State “on” indicator in the State, in 
accordance with the standard State 
“on” indicator specified in paragraph 
(b)(1) of this section, shall continue to 
be an “on” indicator week and shall 
not be determined to be a week for 
which there is a State “off” indicator 
by reason of the application of the op¬ 
tional State “off” indicator. 

(3) The revised State indicators in 
this paragraph (c) shall apply to weeks 
beginning after March 30, 1977. 

(d) Computation of national insured 
unemployment rates . The computation 
of national insured unemployment 
rates utilizes data on weeks claimed 
and average monthly employment fur¬ 
nished on regular reports to the Secre¬ 
tary pursuant to § 615.15. 

(1) Equation. Each week the Secre¬ 
tary shall determine the total rate of 
insured unemployment (seasonally ad¬ 
justed) for purposes of the National 
“on” and “off” and no-change indica¬ 
tors. In making such a determination 
he shall use a fraction, the numerator 
of which shall be the sum of the 
weekly average number of weeks 
claimed in all States for the 13-week 
period ending with the week for which 
the determination is made, adjusted 
by the seasonal adjustment factors ap¬ 
plicable to the period; and the denomi¬ 
nator of which shall be the average 
monthly employment covered by all 
State laws for the first four of the last 
six calendar quarters ending before 
the close of the 13-week period. The 
quotient obtained is to be rounded to 
four decimal places, is not otherwise 
rounded, and is to be expressed as a 
percentage by multiplying the resul¬ 
tant decimal fraction by 100. 

(2) Method of computing the Nation¬ 
al indicator rate. The seasonally ad¬ 
justed weekly average number of 
weeks claimed in ail States is comput¬ 
ed in the following manner: 

(i) The number of weeks claimed for 
regular compensation reported by all 
State agencies is compiled for the cur¬ 
rent week and for each of the preced¬ 
ing 12 weeks. 

(ii) The national total of unadjusted 
weeks claimed for each week in the 13- 
week period obtained in subdivision (i) 
of this subparagraph is seasonally ad¬ 
justed, using the applicable seasonal 
adjustment factor or factors developed 
and published by the Bureau of Labor 
Statistics of the U.S. Department of 
Labor. 
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(iii) To these seasonally adjusted 
weekly volumes of insured unemploy¬ 
ment (weeks claimed) are added weeks 
claimed for additional compensation 
and for Extended Benefit for which 
there are no seasonal factors. 

(iv) The resulting weekly totals are 
added for the 13 weeks and divided by 
13 to obtain the average weekly 
volume for the 13-week period. 

(e) Computation of State Insured 
Unemployment Rates. (1) Equation. 
Each week the State agency head 
shall determine the rate of insured un¬ 
employment under the State law (not 
seasonally adjusted) for purposes of 
the State “on” and “off” and no¬ 
change indicators. In making such a 
determination he shall use a fraction, 
the numerator of which shall be the 
weekly average number of weeks 
claimed (not seasonally adjusted) in 
the State for the 13-w r eek period 
ending with the week for which the 
determination is made, and the de¬ 
nominator of which will be the aver¬ 
age monthly employment covered by 
State law for the first four of the last 
six calendar quarters ending before 
the close of the 13-week period. The 
quotient obtained is to be computed to 
four decimal places, is not otherwise 
rounded, and is to be expressed as a 
percentage by multiplying the resul¬ 
tant decimal fraction by 100. 

(2) Method of computing the State 
indicator rates. The unadjusted 
weekly average number of weeks 
claimed in the State is computed in 
the following manner. 

(i) The number of weeks claimed for 
regular compensation, additional com¬ 
pensation, and Extended Benefits are 
added for the current week and for 
each of the preceding 12 weeks. 

(ii) The weekly totals obtained in 
subdivision (i) of this subparagraph 
are added for the 13 weeks and divided 
by 13 to obtain the average weekly 
volume for the 13-week period. 

(3) Rates for preceding 2 years. De¬ 
terminations of State rates for the cor¬ 
responding 13-week periods in the pre¬ 
ceding two years shall be made in the 
same manner as provided in paragraph 
(e)(4) of this section. 

(4) Method of computing the State 
120 percent indicator. The rate for a 
current 13-week period shall be divid¬ 
ed by the average of the rates for the 
corresponding 13-week period in each 
of the two preceding calendar years to 
determine whether the rate is equal to 
120 percent of the average rate for the 
two years. The quotient obtained shall 
be computed to four decimal places 
and not otherwise rounded, and is ex¬ 
pressed as a percentage by multiplying 
the resultant decimal fraction by 100. 
The average of the rates for the corre¬ 
sponding 13-week periods in each of 
the two preceding calendar years shall 
be one-half the sum of such rates com¬ 
puted to four decimal places and not 
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otherwise rounded. The specific meth¬ 
odology follows: 

(i) For the purpose of determining 
the corresponding 13-week period 
ending in each of the preceding two 
calendar years, each calendar week 
shall be identified by the date (calen¬ 
dar month and day of the month) on 
which it ends. 

(ii) For any specific calendar week, 
the date of the comparable week in 
the immediately preceding calendar 
year shall be determined by adding 
one (1) to the date of the end of such 
specific week, or by adding two (2) if 
the date of the end of the specific 
week is February 29, or a February 29 
intervenes between: 

(A) The beginning date of the week 
in which occurs the date established 
by the addition of one (1) to the spe¬ 
cific week; and 

(B) The ending date of the specific 
week. 

(iii) For any specific calendar week, 
the ending date of the comparable 
week in the second preceding calendar 
year shall be determined by adding 
two (2) to the ending date of the spe¬ 
cific week, or by adding three (3) if the 
ending date of the specific week is 
February 29, or a February 29 inter¬ 
venes between: 

(A) The beginning date of the week 
in which occurs the date established 
by the addition of two (2) to the 
ending date of the specific week; and 

(B) The ending date of the specific 
week. 

(f) Freeze of State and National in¬ 
dicator rates. After weeks claimed and 
covered employment have been used 
to calculate a State or National rate of 
insured unemployment under the Act, 
for a week which determines the be¬ 
ginning or ending of a State or Nation¬ 
al Extended Benefit Period, the data 
used to compute that rate shall not be 
revised and the data shall be used 
without change in the determination 
of subsequent “on” and “off” indica¬ 
tors. 

(g) Notice to Secretary. Within 10 
calendar days after the end of any 
week with respect to which the head 
of a State agency has determined that 
there is an “on” indicator or an “off” 
indicator in the State by reason of 
which an Extended Benefit Period will 
begin or end in the State, the head of 
the State agency shall notify the Sec¬ 
retary of the determination. The 
notice shall state clearly the State 
agency head’s determination of the 
specific week for which there is a 
State “on” indicator or “off” indicator. 
The notice shall include also the State 
agency head’s findings supporting the 
determination, with a certification 
that the findings are made in accor¬ 
dance with the requirements of this 
section and §615.15. Findings made as 
provided in this section shall be ac¬ 
cepted by the Secretary, but the head 
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of the State agency shall comply with 
such provisions as the Secretary may 
find necessary to assure the correct¬ 
ness and verification of notices given 
under this paragraph. 

§ 615.13 Announcement of the beginning 
and ending of extended benefit periods. 

(a) National indicators. Immediately 
after the Secretary determines that 
there is a National “on” indicator or 
that there is a National “off” indica¬ 
tor, beginning or ending a National 
Extended Benefit Period, as the case 
may be, notice thereof shall be pub¬ 
lished in the Federal Register. In ad¬ 
dition to stating the Secretary's deter¬ 
mination with respect to the national 
indicator, such notice shall designate 
the beginning or ending date, as the 
case may be, of Extended Benefit Peri¬ 
ods for all States by reason of the na¬ 
tional indicator. If an Extended Bene¬ 
fit Period continues in a State by 
reason of a State indicator, such 
notice shall list all such States. The 
Secretary shall also notify appropriate 
news media, the heads of all State 
agencies, and the Regional Adminis¬ 
trators of the Employment and Train¬ 
ing Administration, of the determina¬ 
tion of any National “on” or “off* in¬ 
dicator and of its effect. 

(b) State indicators. Upon receipt of 
the notice required by § 615.12(g), the 
Secretary shall publish in the Federal 
Register a notice of the State agency 
head’s determination that there is an 
“on” indicator or an “off” indicator in 
the State, as the case may be, the 
name of the State and the beginning 
or ending date of the Extended Bene¬ 
fit Period, whichever is appropriate. 
The Secretary shall also notify appro¬ 
priate news media, the heads of all 
other State agencies, and the Regional 
Administrators of the Employment 
and Training Administration, of the 
State agency head’s determination of 
such State “on” or “off” indicator and 
of its effect. 

(c) Publicity by State. Whenever a 
State agency head determines that 
there is an “on” indicator in the State 
by reason of which an Extended Bene¬ 
fit Period will begin in the State, or an 
“off” indicator by reason of which an 
Extended Benefit Period in the State 
will end, the head of the State agency 
shall promptly announce the determi¬ 
nation through appropriate news 
media in the State and notify the Sec¬ 
retary in accordance with § 615.12(g). 
Such announcement shall include the 
beginning or ending date of the Ex¬ 
tended Benefit Period, whichever is 
appropriate. In the case of an Ex¬ 
tended Benefit Period that is about to 
begin, the announcement shall also de¬ 
scribe clearly the unemployed individ¬ 
uals who may be eligible for Extended 
Benefits during the period; and in the 
case of an Extended Benefit Period 
that is about to end, the announce¬ 
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ment shall also describe clearly the in¬ 
dividuals whose entitlement to Ex¬ 
tended Benefits will be terminated. 

(d) Notices to individuals. (1) When¬ 
ever there has been a determination 
that an Extended Benefit Period will 
begin in a State, the State agency 
shall provide prompt written notice of 
potential entitlement to Extended 
Benefits to each individual who has es¬ 
tablished a benefit year in the State 
that will not expire prior to the begin¬ 
ning of the Extended Benefit Period, 
and who exhausted all rights under 
the State law to regular compensation 
before the beginning of the Extended 
Benefit Period. 

(2) The State agency shall provide 
such notice promptly to each individ¬ 
ual who exhausts all rights under the 
State law to regular compensation 
during an Extended Benefit Period, in¬ 
cluding exhaustion by reason of the 
expiration of the individual’s benefit 
year. 

(3) Whenever there has been a de¬ 
termination that an Extended Benefit 
Period will end in a State, the State 
agency shall provide prompt written 
notice to each individual who is cur¬ 
rently filing claims for Extended 
Benefits of the forthcoming end of the 
Extended Benefit Period and its effect 
on the individual’s right to Extended 
Benefits. 

§ 615.14 Payments to States. 

(a) Sharable compensation to indi¬ 
viduals covered by State law. (1) 
Except as provided in subparagraphs 
(3) and (4) of this paragraph (a), and 
in paragraph (b) of this section— 

(1) The Secretary shall promptly re¬ 
imburse each State which has paid 
sharable compensation to individuals 
covered by the State law an amount 
representing one-half of the amount 
of such sharable compensation paid 
under the State law during any calen¬ 
dar month. 

(ii) The Secretary may instead, when 
he deems it necessary, advance to a 
State such amount as he estimates will 
represent one-half of the sharable 
compensation to be paid under the 
State law for a calendar month or 
fraction thereof. Any payment to a 
State with respect to a month shall be 
reduced or increased, as the case may 
be, by any amount by which the Secre¬ 
tary finds that a previous payment 
with respect to any prior calendar 
month or fraction thereof was greater 
or less than the amount that should 
have been paid to the State. 

(2) Any payment to a State pursuant 
to subparagraph (1) of this paragraph 

(a) shall be made by a transfer from 
the extended unemployment compen¬ 
sation account in the Unemployment 
Trust Fund to the account of the 
State in such fund, in accordance with 
section 204(e) of the Act. 

(3) The Secretary shall make no pay¬ 
ment to a State under this paragraph 


(a) in respect of sharable compensa¬ 
tion for which the State is entitled to 
reimbursement under the provisions 
of any Federal law other than the Act 
or section 121 of the Unemployment 
Compensation Amendments of 1976, 
Pub. L. 94-566. 

(4) Sharable compensation reimburs¬ 
able under this section shall include 
only “sharable compensation” as de¬ 
fined in § 615.2(1), which shall not in¬ 
clude regular compensation and Ex¬ 
tended Benefits paid after December 
31, 1978, that do not constitute shara¬ 
ble compensation by reason of the pro¬ 
visions of section 204(a)(4) of the Act. 

(b) Extended Benefits paid to indi¬ 
viduals covered by 5 U.S.C. chapter 85. 
(1) The Secretary shall pay to each 
State as provided in 5 U.S.C. 8505 an 
amount equal to the cost of Extended 
Benefits paid to Federal civilian em¬ 
ployees and ex-servicemen and women 
pursuant to 5 U.S.C. chapter 85. 

(2) Any payments to a State pursu¬ 
ant to subparagraph (1) of this para¬ 
graph (b) shall be made out of appro¬ 
priations for the payment of unem¬ 
ployment compensation to Federal ci¬ 
vilian employees and ex-servicemen 
and women pursuant to 5 U.S.C. chap¬ 
ter 85. 

(c) Combined-wage claims. Where 
regular compensation exhausted by an 
individual or sharable regular compen¬ 
sation was based on combined wage 
credits earned in more than one State, 
any payment required by paragraph 
(a) or (b) of this section shall be made 
only to the “Paying State” as defined 
in § 616.6(e) of this chapter. 

(d) Interstate claims. Where shara¬ 
ble compensation is paid to an individ¬ 
ual under the provisions of the Inter¬ 
state Benefit Payment Plan, any pay¬ 
ment required by paragraph (a) or (b) 
of this section shall be made only to 
the liable State. 

§ 615.15 Records and reports. 

(a) General. State agencies shall fur¬ 
nish to the Secretary such informa¬ 
tion and reports and make such stud¬ 
ies as the Secretary decides are neces¬ 
sary or appropriate for carrying out 
the purposes of the Act and this Part. 

(b) Record keeping. Each State 
agency will make and maintain records 
pertaining to the administration of 
the Extended Benefit Program as the 
Secretary requires, and will make all 
such records available for inspection, 
examination and audit by such Feder¬ 
al officials or employees as the Secre¬ 
tary may designate or as may be re¬ 
quired by law. 

(c) Weekly report of Extended Bene¬ 
fit Data. Each State shall file with the 
Secretary within 10 calendar days 
after the end of each calendar week in 
which claims are filed a weekly report 
entitled ETA 5-39, Extended Benefit 
Data. The report shall include: 

(1) The data reported on the form 
ETA 5-39 filed during the week ending 
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(date), reflecting unemployment expe¬ 
rienced during the prior week ending 
(date). Week ending dates shall always 
be the Saturday ending date of the 
calendar week beginning at 12:01 a.m. 
Sunday and ending 12 p.m. Saturday. 

(2) The number of continued weeks 
claimed filed for total, part-total and 
partial unemployment and with sepa¬ 
rate counts for regular compensation, 
additional compensation and Ex¬ 
tended Benefits under a State unem¬ 
ployment compensation law. The 
report shall include intrastate contin¬ 
ued weeks claimed, interstate contin¬ 
ued weeks clamed (taken as agent 
State) but shall exclude interstate con¬ 
tinued weeks claimed (received as 
liable State) and continued weeks 
claimed for regular compensation, ad¬ 
ditional compensation and Extended 
Benefits filed solely under 5 U.S.C. 
chapter 85. 

(i) In accordance with section 2015, 
part III, of the Employment Security 
Manual and procedures in Appendix A 






: 
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of the Handbook for Estimating Un¬ 
employment, BES No. R-185, dated 
March 1960, the report of continued 
weeks claimed filed in a State shall be 
adjusted to eliminate distortions or 
noneconomic fluctuations in the 
volume of weekly claims due to such 
factors as rescheduling a claimant’s re¬ 
porting day when it falls on a holiday 
or when the agency shifts from a 
weekly to a biweekly reporting system, 
or to delayed receipt of mail claims. 

(ii) The report of the number of con¬ 
tinued weeks claimed filed in a State 
for regular compensation shall not be 
adjusted for seasonality. 

(3) The average weekly number of 
adjusted w r eeks claimed for the most 
recent calendar week of unemploy¬ 
ment experience and the immediately 
preceding 12 calendar weeks of unem¬ 
ployment experience. 

(4) The rate of insured unemploy¬ 
ment for the current 13-week period. 

(5) The average of the rates of in¬ 
sured unemployment in comparable 
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13-week periods in the preceding two 
years. 

(6) The current rate as a percent of 
the average rate in the prior two year 
comparable 13-week periods. 

(7) The 12 month average monthly 
covered employment covered by State 
law for the first 4 of the last 6 com¬ 
plete calendar quarters prior to the 
end of the last week of the current 13- 
w r eek period to which the insured un¬ 
employment data relate. This figure 
will change only once each calendar 
quarter as the most recent 3 months 
employment data become available 
from regular covered employment 
quarterly reports. Such covered em¬ 
ployment excludes Federal civilian 
and military employment covered by 5 
U.S.C. chapter 85. 

(8) The date that a State Extended 
Benefit Period begins or ends, or a 
report that there is no change in the 
existing Extended Benefit Period 
status. 

CFR Doc. 78-8431 Piled 3-30-78: 8:45 am) 
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[4510-30] 

Title 20—Employees' Benefits 

CHAPTER V—EMPLOYMENT AND 

TRAINING ADMINISTRATION, DE¬ 
PARTMENT OF LABOR 

PART 501—ADMINISTRATIVE 
PROCEDURE 

Revision of Regulations 

AGENCY: Employment and Training 
Administration, Labor. 

ACTION: Final rule. 

SUMMARY: This final rule revises 
the Department of Labor’s regulation 
on deferral of tax credit reductions to 
implement an amendment to the Fed¬ 
eral Unemployment Tax Act. It also 
revises criteria in the regulations to 
make the conditions for deferral more 
effective toward restoring State unem¬ 
ployment fund solvency, and clarifies 
the procedures to be followed by a 
State to obtain a deferral of tax credit 
reduction. 

EFFECTIVE DATE: May 1, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Lawrence E. Weatherford, Adminis¬ 
trator. Unemployment Insurance 
Service, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street NW., Washing¬ 
ton, D.C. 20213, telephone 202-376- 
7032. 

SUPPLEMENTARY INFORMATION: 
The Federal Unemployment Tax Act, 
in 26 U.S.C. 3302(c)(2), imposes addi¬ 
tional taxes on employers through a 
reduction in the credit otherwise al¬ 
lowed for contributions paid into a 
State unemployment fund, if that 
State has received repayable advances 
pursuant to Title XII of the Social Se¬ 
curity Act, and has an outstanding bal¬ 
ance of such advances on January 1 in 
two consecutive years. 

Pub. L. 94-45 amended section 
3302(c)(2) to authorize deferral of the 
tax credit reduction for 1975, 1976, 
and 1977, if the Secretary of Labor 
finds for each such year that the State 
has studied and taken appropriate 
action to restore solvency to its unem¬ 
ployment fund and permit repayment 
of the advances within a reasonable 
time. Section 110(b)(2) of the Act re¬ 
quired the Secretary of Labor to pre¬ 
scribe and publish in the Federal Reg¬ 
ister criteria to determine the adequa¬ 
cy of action taken by a State. 20 CFR 
601.5 was amended by adding a new 
paragraph (f), Tax Credit Reductions, 
to accomplish this purpose. 

Pub. L. 95-15 further amends section 
3302(c)(2) by adding 1978 and 1979 as 
years in which the deferral of tax 
credit reductions are available to 
qualifying States. 
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A proposal to revise 20 CFR 601.5(f) 
was published at 42 FR 61618 on De¬ 
cember 20. 1977. The amendments pro¬ 
posed would extend the period for 
which deferral is available through 
1979; change the criterion in 
601.5(f)(2)(i)(B) and (C) from the Fed¬ 
eral wage base to the State wage base; 
add a new subparagraph (c) to 
601.5(f)(2)(ii) making it a condition of 
deferral under criterion (ii) that State 
reserves and income from contribu¬ 
tions be adequate to meet obligations 
for 6 months after deferral without 
Title XII advances in order to qualify 
for the deferral; and establish July 1 
as the due date for submission of de¬ 
ferral requests and documentation. 
The published proposal fully ex¬ 
plained the changes in the regulation. 

Comments were received from sever¬ 
al sources, most indicating concur¬ 
rence with the revision. One com- 
menter recommended retention of the 
Federal wage base in both subpara¬ 
graph (B) and (C) of Criterion (i), to 
equalize the requirements in States 
with varying wage bases. In view of 
the comment we have reconsidered 
the change and agree that it would 
result in unequal treatment of the 
States required to meet the criteria. 
Therefore, the provisions of subpara¬ 
graphs (B) and (C) are republished 
without the change that was proposed. 

One State recommended deletion of 
the 6 month solvency requirement in 
subparagraph (C) of Criterion (ii), as 
it was involved in a long range pro¬ 
gram review which would be adversely 
affected. The requirement is retained 
as essential to the integrity of Crite¬ 
rion (ii). 

Deletion of the July 1 due date was 
also recommended on the premise it 
did not permit sufficient time to devel¬ 
op documentation. The requirement is 
retained as essential to permit suffi¬ 
cient time for full review of deferral 
requests so that timely findings may 
be made by the Secretary. 

Other comments were received, but 
they are not relevant to the changes 
proposed in the regulation. 

Note.— The Department of Labor has de¬ 
termined that this document does not con¬ 
tain a major proposal requiring the prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11949 and applicable 
authority. 

This document was prepared under 
the direction and control of Lawrence 
E. Weatherford, Administrator, Unem¬ 
ployment Insurance Service. Employ¬ 
ment and Training Administration, 
U.S. Department of Labor, 601 D 
Street NW., Washington, D.C. 20213, 
telephone 202-376-7032. 

Accordingly, 20 CFR 601.5(f) is re¬ 
vised as set forth below. 


Signed at Washington, D.C., on 
March 24, 1978. 

Ernest G. Green, 
Assistant Secretary for 
Employment and Training. 

§601.5 Withholding payments and certifi¬ 
cations. 

• * * • * 

(f) Tax credit reductions . (1) Section 
3302(c)(2) of the Internal Revenue 
Code of 1954 prescribes the conditions 
under which the total credits other¬ 
wise allowable under section 3302 for a 
taxable year in the case of a taxpayer 
subject to the unemployment compen¬ 
sation law of a State shall be reduced 
on account of an outstanding balance 
of advances made to the State pursu¬ 
ant to Title XII of the Social Security 
Act. As amended by section 110(a) of 
the Emergency Compensation and 
Special Unemployment Assistance Ex¬ 
tension Act of 1975 (Pub. L. 94-45, ap¬ 
proved June 30, 1975; 89 Stat. 236, 
239), and as further amended by Title 
II of the Emergency Unemployment 
Compensation Extension Act of 1977 
(Pub. L. 95-19, approved April 12, 
1977; 91 Stat. 39, 43), The incremental 
reductions in total credits will not 
apply to a State with respect to the 
taxable years beginning on January 1, 
1975, January 1, 1976, January 1, 1977, 
January 1, 1978, and January 1, 1979, 
if the Secretary of Labor finds as to 
each such year that the State has 
studied and taken appropriate action 
with respect to the financing of its un- 
employement compensation program 
so as substantial to accomplish the 
purpose of restoring the fiscal sound¬ 
ness of the State’s unemployment ac¬ 
count in the Unemployment Trust 
Fund and permitting the repayment 
within a reasonable time of any ad¬ 
vances made to the State’s account 
pursuant to Title XII of the Social Se¬ 
curity Act. 

(2) The Secretary of Labor’s finding 
with respect to a State as to any of the 
taxable years 1975, 1976, 1977, 1978, 
and 1979, will be based on his determi¬ 
nation as to whether the State has 
taken appropriate action resulting in: 

(i) Amendment of its unemployment 
compensation law, effective in or prior 
to the taxable year with respect to 
which the finding is made, or effective 
at the beginning of the succeeding tax¬ 
able year, increasing the State’s unem¬ 
ployment tax rate. Increasing the 
State's unemployment tax base, or 
changing the State’s experience rating 
formula, or a combination of such 
changes, so as to be estimated by the 
Secretary to achieve for the taxable 
year with respect to which the finding 
is made or for the period following the 
effective date of the amendment: 

(A) An average employer tax rate 
computed as a percentage of the total 
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wages in employment covered by the 
State’s unemployment compensation 
law, which exceeds the State’s average 
annual benefit cost rate, computed as 
a percentage of the total wages in em¬ 
ployment covered by the State’s un¬ 
employment compensation law, for 
the ten calendar years immediately 
preceding the year with respect to 
which the finding is made; and 

(B) An effective minimum employer 
tax rate which is not less than 1.0 per¬ 
cent of the wages of any employer 
which are subject to tax under the 
Federal Unemployment Tax Act for 
the same year, and 

(C) An effective maximum employer 
tax rate which exceeds 2.7 percent of 
the wages of any employer which are 
subject to tax under the Federal Un¬ 
employment Tax Act for the same 
year or provision for no reduced rate 
of contributions for any employer sub¬ 
ject to the State unemployment com¬ 
pensation law; or 

(ii) (A) Amendment of its unemploy¬ 
ment compensation law increasing the 
State’s unemployment tax rate, in¬ 
creasing the State’s unemployment 
tax base, or changing the State's expe¬ 
rience rating formula, or a combina¬ 
tion of such changes, so as to be esti¬ 
mated by the Secretary of Labor to 






result in increasing contributions to 
the State’s unemployment fund, for 
the taxable year with respect to which 
the finding is made, and the allocation 
from such increased contributions of a 
sum sufficient to make the repayment 
in the amount and within the time 
limit prescribed in paragraph (f)(2) 
(ii)(B) of this section; and 
(B) Repayment to the Treasury of 
the United States, for credit to the 
Federal unemployment account in the 
Unemployment Trust Fund, prior to 
November 10 of the taxable year with 
respect to which the finding is made, 
of an amount equal to the amount of 
the additional tax which would be 
payable by all taxpayers subject to the 
unemployment compensation law of 
the State for that taxable year if (I) 
for any year prior to 1978, the reduc¬ 
tion in total credits prescribed by sec¬ 
tion 3302(c)(2)(A) of the Internal Rev¬ 
enue Code of 1954 for that taxable 
year was applied without regard to the 
amendment added by section 110(a) of 
the Emergency Compensation and 
Special Unemployment Assistance Ex¬ 
tension Act of 1975, and ( 2 ) for any 
year after 1977, the reduction in total 
credits prescribed by the applicable 
provisions of section 3302(c)(2) of the 
Internal Revenue Code of 1954 for 


that taxable year was applied without 
regard to the amendment added by 
section 110(a) of the Emergency Com¬ 
pensation and Special Unemployment 
Assistance Extension Act of 1975; and 

(C) Determination by the Secretary 
that unemployment reserves and 
income from contributions in the 
State unemployment fund will be ade¬ 
quate to meet benefit payment obliga¬ 
tions without Title XII advances 
during the 6-month period beginning 
November 1 of the year in which such 
determination is made. 

(3)(i) An application for deferral 
under this paragraph (f) must be re¬ 
quested and filed with the Secretary 
of Labor by the Governor of a State 
no later than July 1 of the taxable 
year for which such deferral is re¬ 
quested. Such application shall be in 
such form, and shall be accompanied 
by such documentation, as the Secre¬ 
tary of Labor shall prescribe. 

(ii) A finding by the Secretary of 
Labor with respect to a State shall be 
made as of November 10 of the taxable 
year with respect to which the finding 
is made, and such finding shall be pub¬ 
lished in the Federal Register togeth¬ 
er with the reasons for the finding. 

CFR Doc. 78-8432 Filed 3-30-78; 8:45 am] 
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[4310-31] 

Title 30—Mineral Resources 

CHAPTER II—GEOLOGICAL SURVEY 

PART 270—GEOTHERMAL RE¬ 
SOURCES OPERATIONS ON 
PUBLIC, ACQUIRED, AND WITH¬ 
DRAWN LANDS 

Simplication of Procedural Require¬ 
ments for Approval To Conduct 
Subsequent Well Operations, Ex¬ 
ploration Operations, Casual Use 
Activities, and the Construction or 
Alteration of Certain Production 
Facilities on Lands Leased for Geo¬ 
thermal Resources 

AGENCY: U.S. Geological Survey. In¬ 
terior. 

ACTION: Pinal rule. 

SUMMARY: This final rulemaking re¬ 
vises the geothermal operating regula¬ 
tions by simplifying the procedural re¬ 
quirements imposed on Federal geo¬ 
thermal lessees in obtaining the ap¬ 
proval of the Geological Survey for 
subsequent well operations, explora¬ 
tion operations, casual use activities, 
and the construction or alteration of 
certain production facilities on their 
leases. 

EFFECTIVE DATE: March 31, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Eddie R. Wyatt, Conservation 
Division, U.S. Geological Survey, 
Mail Stop 620, 12201 Sunrise Valley 
Drive, Reston, Va. 22092, 703-860- 
7535. 

SUPPLEMENTARY INFORMATION: 
The primary author of the final re¬ 
vised regulations is Mr. Billy J. 
Shoger, Petroleum Engineer. U.S. 
Geological Survey, phone 703-860- 
7535. 

The revisions in the regulations are 
made pursuant to the authority vested 
in the Secretary of the Interior by the 
Geothermal Steam Act of December 
24. 1970 (84 Stat. 1566). 

The present geothermal operating 
regulations (Title 30 CFR Part 270) 
impose more stringent requirements 
on geothermal lessees in obtaining ap¬ 
proval to conduct exploration oper¬ 
ations or casual use activities on their 
leases than are imposed by the leasing 
regulations (Title 43 CFR Group 3200) 
on non-lessees in obtaining approval to 
conduct similar operations or activities 
on leased and unleased lands, the re¬ 
vised regulations will eliminate this in¬ 
equitable situation. Also, approval of 
subsequent well operations and the 
construction or alteration of certain 
production facilities will no longer re¬ 
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quire the submittal of a detailed plan 
of operation unless the Supervisor's 
review of the sundry notice or other 
appropriate permit application filed in 
that regard indicates that a new or 
supplemental plan should be required 
because the operational site is not 
within an approved surface use area or 
otherwise would entail additional sur¬ 
face disturbance. 

The changes which have been made 
in the permitting requirements of the 
operating regulations are expected to 
improve the efficiency of the Geologi¬ 
cal Survey in its consideration of ex¬ 
ploration operations, subsequent well 
operations, casual use activities, and 
the construction or alteration of cer¬ 
tain production facilities which are 
proposed by lessees. It is believed that 
these improvements will not result in 
any decrease in the capability of con¬ 
cerned agencies to assure that these 
types of operations and activities are 
conducted with due regard for the pro¬ 
tection of the environment. 

Comments concerning the proposed 
revision of the regulations, as pub¬ 
lished in the Federal Register of Sep¬ 
tember 27, 1977 (Vol. 42, No. 187, pp. 
49482-49494), were received from the 
following: 

Atlantic Richfield Co. 

Chevron Resources Co. 

Department of the Interior 

Bureau of Land Management 
U.S. Geological Survey 
Department of the Navy 
Phillips Petroleum Company 
SheU Oil Company 
Southern California Edison Co. 

State of New Mexico 

Union Oil Company of California 

A summary of the substantive com¬ 
ments received is as follows: 

Comment One commentor recom¬ 
mended that the definition of “ex¬ 
ploratory operations" be modified so 
as to clarify that shallow temperature 
gradient wells may be cored during the 
course of approved drilling operations. 

Rationale. It is agreed that this 
clarification is necessary, and appro¬ 
priate modifications in that regard 
have been made in § 270.2(p). 

Comment One commentor suggest¬ 
ed that the definition of “casual use 
activities" be restructured to provide 
for greater specificity as to permissible 
activities included by this definition as 
well as clarifying the circumstances 
under which these activities would be 
permitted. 

Rationale. The suggestion was con¬ 
sidered and rejected because it is felt 
that this definition should remain gen¬ 
eral in nature rather than specific to 
the point of excluding certain activi¬ 
ties which the Supervisor might other¬ 
wise determine to be casual use. Thus, 
only one minor, unrelated language 
modification has been made in 
§ 270.2(q). 

Comment One commentor request¬ 
ed that a definition be added for “op¬ 


erations" in §270.2 which would spe¬ 
cifically exclude “casual use activities” 
and “exploratory operations." It was 
felt that this addition would eliminate 
any possible confusion as to when a 
“plan of operation" would be required 
pursuant to § 270.34. 

Rationale. It is agreed that § 270.34, 
as proposed, might result in confusion 
as to when a “plan of operation" is re¬ 
quired and appropriate modifications 
have been made in that regard. It is 
believed that the insertion of this 
clarification language eliminates the 
need for a separate definition of “op¬ 
erations" as suggested. 

Comment One commentor recom¬ 
mended that a “plan of operation" not 
be required for certain facility con¬ 
struction or the alteration of an exist¬ 
ing facility when such activities would 
be conducted on a previously approved 
surface site and no further surface dis¬ 
turbance would be involved. 

Rationale. It is agreed that a new 
plan of operation should not be re¬ 
quired for the construction of new fa¬ 
cilities or the alteration of existing fa¬ 
cilities provided that (1) the facilities 
in question are those which are relat¬ 
ed to the production of geothermal re¬ 
sources and not to the utilization 
thereof; (2) the site at which such con¬ 
struction or alteration would occur is 
within a surface area designated for 
that purpose in a plan of operation 
previously approved by the Supervisor 
and the appropriate surface manage¬ 
ment agency; and (3) no additional 
surface disturbance is involved. Appro¬ 
priate modifications to eliminate the 
need for a new plan of operations in 
these circumstances have been insert¬ 
ed in §§270.34 and 270.35. 

Comment One commentor ex¬ 
pressed the opinion that surface man¬ 
agement agencies should approve no¬ 
tices and permit applications for sub¬ 
sequent well operations and explora¬ 
tion operations because these oper¬ 
ations might adversely affect the pro¬ 
grams of surface management agen¬ 
cies. 

Rationale. The present geothermal 
operating regulations impose more 
stringent requirements on lessees in 
obtaining approval for certain oper¬ 
ations and activities on their leases 
than are imposed by the leasing regu¬ 
lations on non-lessees in obtaining ap¬ 
proval to conduct similar operations or 
activities on leased and unleased lands. 
To require the suggested approval by 
the appropriate surface management 
agency would defeat the primary pur¬ 
poses of these revisions which are to 
reduce the permitting requirements 
imposed on lessees and to achieve com¬ 
patibility with the requirements im¬ 
posed on non-lessees in similar circum¬ 
stances. However, the revised regula¬ 
tions do require that a lessee obtain 
the joint approval of the Supervisor 
and the appropriate land management 
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agency for a new or supplemental plan 
of operation when the Supervisor’s 
review of a proposed subsequent well 
operation, the construction of a new 
production facility, or the alteration 
of an existing production facility leads 
to a determination that a new plan of 
operation should be required because 
the surface site was not designated in 
a previously approved plan of oper¬ 
ation or additional surface is involved. 

Comment The commentor who sug¬ 
gested that lessees not be required, in 
every instance, to submit a new plan 
of operation fur approval to construct 
new facilities or to alter an existing fa¬ 
cility. also noted that if this sugges¬ 
tion were adopted, it would be neces¬ 
sary to modify § 270.35. The modifica¬ 
tion suggested would provide the pro¬ 
cedures whereby the Supervisor would 
consider each such application individ¬ 
ually to determine whether the pro¬ 
posed construction or alteration activ¬ 
ity should be permitted on the basis of 
the application or that a new plan of 
operation should be required before a 
final decision is made. 

Rationale. As it has been decided to 
permit these activities by approval of 
an appropriate application subject to 
the constraints previously enumer¬ 
ated, §270.35 has been appropriately 
modified. 

Comment One commentor suggest¬ 
ed that clarification be inserted to pre¬ 
vent a possible misunderstanding that 
a non-lessee must obtain the approval 
of the Supervisor before conducting 
exploration operations on lands leased 
to another party. 

Rationale. It is agreed that clarifica¬ 
tion is needed since non-lessees must 
obtain the approval of the concerned 
surface management agency and not 
the Supervisor prior to conducting ex¬ 
ploration operations. This clarification 
has been accomplished by adding “by 
the lessee” after “must be obtained” in 
§ 270.78(a). 

Comment One commentor recom¬ 
mended that a provision similar to 
that contained in Title 43 CFR 3209.1- 
2 be included whereby applications for 
a permit to conduct exploration oper¬ 
ations would be approved or disap¬ 
proved within 30 days following the 
date on which the application for a 
permit is filed with the Supervisor. 

Rationale. It is agreed that some as¬ 
surance should be provided that 
prompt consideration will be given to 
notices of intent to conduct explora¬ 
tion operations. In that regard, a new 
paragraph (d) has been added to 
§ 270.78 which requires the Supervisor, 
within 30 days after the filing of an 
acceptable notice of intent, to either 
approve the notice or to advise the 
lessee, in writing, of the reasons for 
the delay. 

As revised. Title 30 CFR Part 270 is 
modified as follows: 
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§ 270.2 Definitions. 

1. By the addition of paragraphs (p) 
and (q) to § 270.2, to read: 


(p) “Exploration operations” means 
any activities, relating to the search 
for evidence of geothermal resources, 
which require physical presence upon 
the leased lands and which may result 
in damage to the leased lands or the 
resources contained within. It in¬ 
cludes, but is not limited to, geophysi¬ 
cal operations, drilling and coring of 
shallow temperature gradient wells, 
construction of roads and trails, and 
cross-country transit by vehicle. It 
does not include casual use activities 
associated with geothermal resources 
exploration. In addition, it does not in¬ 
clude core drilling to obtain subsur¬ 
face geologic information, except in 
conjunction with the drilling of shal¬ 
low temperature gradient wells, nor 
does it include the drilling for, the 
testing of, or the production of geo¬ 
thermal resources. However, these 
limitations do not preclude the drilling 
of holes necessary for the emplace¬ 
ment of explosive charges for certain 
geophysical operations nor do they 
affect the exclusive right of a lessee to 
drill for, test, or produce the geother¬ 
mal resources on lands subject to his 
lease. 

(q) “Casual use” means those activi¬ 
ties related to exploration operations 
which are limited to those practices 
that ordinarily do not involve any ap¬ 
preciable disturbance or damage to 
the leased lands, its resources, or im¬ 
provements thereon. For example, ac¬ 
tivities which do not involve the use of 
heavy equipment or explosives or 
which do not involve vehicular move¬ 
ment except over established roads 
and trails will be considered as casual 
use activities. 

2. By revising § 270.11 to read: 

§270.11 General functions. 

The Supervisor is authorized and di¬ 
rected to carry out the provisions of 
this part. The Supervisor will require 
compliance with the terms of geother¬ 
mal leases, with the regulations in this 
part, the applicable regulations in 43 
CFR Group 3200, and with the appli¬ 
cable statutes. The Supervisor shall 
act on all applications, requests, and 
notices required in this part. In ex¬ 
ecuting the functions under this part, 
the Supervisor shall ensure that all 
operations, within the area of oper¬ 
ations, conform to the best practice; 
are conducted in such manner as to 
protect the deposits of the leased 
lands; result in the maximum ultimate 
recovery of geothermal resources, with 
minimum waste; and are consistent 
with the principles of the use of the 
land for other purposes and for the 
protection of the environment. As con- 
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ditions in one area may vary widely 
from conditions in another area, the 
regulations in this part are intended to 
be general in nature. Detailed proce¬ 
dures for implementing the regula¬ 
tions in this part or specific require¬ 
ments in any particular area will be 
covered by GRO orders. The require¬ 
ments to be set forth in GRO orders 
relating to surface resources or uses 
will be coordinated with the appropri¬ 
ate land management agency. The Su¬ 
pervisor may issue oral orders to 
govern lease operations, but such 
orders shall be confirmed in writing by 
the Supervisor as promptly as possi¬ 
ble. The Supervisor may issue other 
orders and rules to govern the devel¬ 
opment and method for production of 
a deposit, field, or area. Prior to the is¬ 
suance of GRO orders and other 
orders and rules and the approval of 
any plan of operation, the Supervisor 
shall consult with and receive com¬ 
ments from appropriate Federal and 
State agencies, lessees, operators, and 
other interested parties. Before per¬ 
mitting operations on the leased land, 
the Supervisor shall determine if the 
lease is in good standing and whether 
the lessee is authorized to conduct op¬ 
erations; has filed an acceptable bond; 
and has, when required by the regula¬ 
tions in this part, an approved plan of 
operation, notice of intent, sundry 
notice, or other appropriate permit ap¬ 
plication. 

3. By revising § 270.34 to read:. 

§ 270.34 Plan of operation. 

Except as otherwise provided in 
these regulations, a lessee, prior to 
commencing operations on the leased 
lands or on lands subject to an ap¬ 
proved unit or cooperative agreement, 
shall obtain the joint approval of a 
plan of operation by the Supervisor 
and the authorized representative of 
the appropriate land management 
agency. A plan of operation is not re¬ 
quired for: (1) Subsequent well oper¬ 
ations, the construction of new pro¬ 
duction facilities, or the alteration of 
existing production facilities w hich 
are approved pursuant to 30 CFR 
270.35, unless specifically required by 
the Supervisor; (2) exploration oper¬ 
ations, as defined by 30 CFR 270.2(p); 
or (3) casual use activities, as defined 
by 30 CFR 270.2(q). However, unless a 
previously approved plan included a 
specific authorization for subsequent 
well operations, construction of new 
production facilities, alteration of ex¬ 
isting production facilities, or explora¬ 
tion operations, the lessee may not 
conduct such operations or activtyies 
without the Supervisor’s prior approv¬ 
al. Before commencing a subsequent 
well operation, the construction of a 
new production facility, or the alter¬ 
ation of an existing production facili¬ 
ty. the lessee must, as a minimum, 
obtain the Supervisor’s approval of a 
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permit pursuant to 30 CFR 270. 71 or 
of a sundry notice pursuant to 30 CFR 
270.72, whichever is appropriate. 
Before commencing exploration oper¬ 
ations, the lessee must obtain the Su¬ 
pervisor's approval of a notice of 
intent pursuant to 30 CFR 270.78. 
When a plan of operation is required 
by the regulations in this part, it shall 
be filed, in triplicate, with the Supervi¬ 
sor and shall include: 

(a) The proposed location of each 
well, including a layout showing the 
position of the mud tanks, reserve pits, 
cooling towers, pipe racks, and other 
surface facilities; 

(b) Existing and planned access and 
lateral roads; 

(c) Location and source of autho¬ 
rized water supply and road building 
material; 

(d) Location of camp sites, airstrips, 
and other support facilities; 

(e) Other areas of potential surface 
disturbance; 

(f) The topographic features of the 
land and the drainage patterns; 

(g) Methods for disposing of waste 
material; 

(h) A narrative statement describing 
the proposed measures to be taken in 
conducting the proposed operation for 
the protection of the environment, in¬ 
cluding, but not limited to, the preven¬ 
tion or control of (1) fires, (2) soil ero¬ 
sion, (3) pollution of the surface and 
ground water, (4) damage to fish and 
wildlife or other natural resources, (5) 
air and noise pollution, and (6) haz¬ 
ards to public health and safety; 

(i) All pertinent information or data 
which the Supervisor may require for 
proper and timely consideration of the 
plan of operation for the exploration, 
development, or utilization of geother¬ 
mal resources and the protection of 
the environment; 

(j) Provisions for monitoring to 
ensure that operations under the plan 
are conducted in compliance with the 
applicable regulations and GRO 
orders; and 

(k) A requirement for the collection 
of data concerning the existing air and 
water quality, noise, seismic and land 
subsidence activities, and ecological 
system of the leased lands covering a 
period of at least 1 year prior to the 
submission of a plan for production. 
The information required for para¬ 
graphs (a) through (f) of this section 
may be shown on a map or maps avail¬ 
able from State or Federal sources, pro¬ 
vided that the scale of such map(s) is 
acceptable to the Supervisor. 

4. By revising § 270.35 to read: 

§ 270.35 Subsequent well operations, con¬ 
struction of new production facilities, 
and alteration of existing production 
facilities. 
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After completion of all operations 
authorized under any previously ap¬ 
proved notice, permit, or plan, the 
lessee shall not begin a subsequent 
well operation, the construction of a 
new production facility, or the alter¬ 
ation of an existing production facility 
until the Supervisor has, as a mini¬ 
mum, approved the proposed oper¬ 
ation as described by the lessee in a 
sundry notice or other appropriate 
permit application. Subsequent well 
operations that may be approved with¬ 
out a new or supplemental plan of op¬ 
eration include those operations to re- 
drill, repair, deepen, plug back, shoot, 
or plug and abandon any well; make 
casing tests, alter the casing or liner, 
stimulate production, or change the 
method of recovering production; or 
convert any formation or well for 
brine or fluid injection and which can 
be conducted without additional sur¬ 
face disturbance. The construction of 
a new production facility or the alter¬ 
ation of an existing production facili¬ 
ty, which may be approved without a 
new or supplemental plan of oper¬ 
ation, includes those where (i) the fa¬ 
cility involved is related to the produc¬ 
tion of geothermal resources and not 
to the utilization thereof; (ii) the site 
of the proposed construction or alter¬ 
ation activity is within a surface use 
area designated for that purpose in a 
plan of operation previously approved 
by the Supervisor and the appropriate 
land management agency; and (iii) the 
construction or alteration can be per¬ 
formed without additional surface dis¬ 
turbance. When required by the Su¬ 
pervisor, pursuant to the regulations 
in this part, the lessee shall obtain the 
joint approval of the Supervisor and 
the appropriate land management 
agency for a new or supplemental plan 
of operation before commencing sub¬ 
sequent well operations, the construc¬ 
tion of a new production facility, or 
the alteration of an existing produc¬ 
tion facility. In an emergency, a lessee 
may take action to prevent damage 
without receiving the prior approval of 
the Supervisor, but, in such cases, the 
lessee shall promptly report to the Su¬ 
pervisor the corrective actions taken. 

5. By revising § 270.78 to read: 

§270.78 Notice of intent and permit to 
conduct exploration operations. 

(a) A permit to conduct exploration 
operations on the leased lands or on 
any lands covered by a unit or cooper¬ 
ative agreement, other than casual use 
activities, must be obtained by the 
lessee from the Supervisor before the 
operation is begun. Applications for 
such permits shall be submitted under 
a notice of intent. 

(b) The notice of intent shall be in 
the form prescribed by the Supervisor 
and shall be filed, in triplicate, with 


the Supervisor. The notice of intent 
shall include: 

(1) The name and address, including 
zip code, of the person, association, or 
corporation for whom the operations 
will be conducted and of the person 
who will be in charge of the actual ex¬ 
ploration operations; 

(2) A statement that the signers 
agree that the proposed exploration 
operations will be conducted pursuant 
to the terms and conditions listed on 
the approved notice of intent form; 

(3) A brief description of the type of 
operations which will be conducted; 

(4) The approximate dates of the 
commencement and termination of 
the exploration operations; 

(5) A description of the leased land 
to be explored by township, including 
the Federal identification number of 
the specific leases involved; and 

(6) A map or maps, available from 
State or Federal sources and of a scale 
acceptable to the Supervisor, showing 
the leased lands to be entered and the 
specific sites or locations thereon at 
which the proposed exploration oper¬ 
ations will be conducted. 

(c) Within 30 days after the comple¬ 
tion of each such exploration oper¬ 
ation, the lessee shall furnish the Su¬ 
pervisor with three copies of all data 
obtained as a result of the operation 
and such other information as the Su¬ 
pervisor may require to complete the 
official records. 

(d) The Supervisor, within 30 days 
following the date on which an accept¬ 
able notice of intent to conduct explo¬ 
ration operations is filed, will either 
approve the notice or advise the lessee, 
in writing, or the reasons for the 
delay. 

It has been determined that the revi¬ 
sion of Title 30 CFR Part 270 does not 
constitute a major Federal action sig¬ 
nificantly affecting the quality of the 
human environment within the mean¬ 
ing of Section 102(2X0 of the Nation¬ 
al Environment Policy Act of 1969 (83 
Stat. 852). 

Note.— The Department of the Interior 
has determined that this document does not 
contain a major proposal requiring the 
preparation of an Economic Impact State¬ 
ment under Executive Order 11821 And 
OMB Circular A-107. 

Dated: March 27, 1978. 

Joan M. Davenport, 
Assistant Secretary. 

[FR Doc. 78-8457 Filed 3-30-78; 8:45 ami 
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[4210-01] 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Offk« of »ho Socrotory 
[24 CFR Pori 42] 

[Docket No. R-78-518] 

RELOCATION PAYMENTS AND ASSISTANCE 
AND REAL PROPERTY ACQUISITION UNDER 
THE UNIFORM RELOCATION ASSISTANCE 
AND REAL PROPERTY ACQUISITION POLI¬ 
CIES ACT OF 1970 

Proposed Requirements 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: The Department is pro¬ 
posing a comprehensive revision of its 
requirements for implementing the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970 (Uniform Act) in Department¬ 
al programs. The basic objectives of 
the proposed revision are to adopt re¬ 
quirements appropriate to the commu¬ 
nity development block grant program 
authorized by Title I of the Housing 
and Community Development Act of 
1974. to include requirements previ¬ 
ously specified only in Departmental 
Handbooks, to make general improve¬ 
ments based on past experience in im¬ 
plementing the Uniform Act, and to 
make the regulations more readable 
and easy to understand. 

DATES: All comments which are re¬ 
ceived on or before May 30, 1978, will 
be considered before issuance of a 
final rule. 

ADDRESS: All written comments 
should refer to Docket No. R-78-518, 
and should be submitted to the Rules 
Docket Clerk, Room 5218, Office of 
the General Counsel, Department of 
Housing and Urban Development. 451 
Seventh Street SW.. Washington, D.C. 
20410. All written comments made in 
connection with this notice will be 
available for public inspection during 
normal business hours at this office. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Harold J. Huecker, Relocation 
and Development Services Division, 
HUD/Community Planning and De¬ 
velopment, 451 Seventh Street SW., 
Washington, D.C. 20410, 202-755- 
1871. 

SUPPLEMENTARY INFORMATION: 
On February 20. 1975, at 40 FR 7602, 
the Department of Housing and Urban 
Development amended Title 24 Part 
42, of the Code of Federal Regula¬ 
tions, to include revised requirements 
for implementing the Uniform Reloca¬ 
tion Assistance and Real Property Ac¬ 
quisition Policies Act of 1970 (Uniform 


Act) in Departmental programs. These 
regulations have since been amended 
at 40 FR 36772, effective August 22, 
1975; 42 FR 5044, effective January 26, 
1977; and 41 FR 46994, effective April 
25 1977. 

Basically, the regulations currently 
in effect continue to reflect the deter¬ 
minations of the Department in imple¬ 
menting the Uniform Act immediately 
after its passage when its greatest 
impact upon Departmental programs 
occurred under categorical community 
development programs (e.g., the urban 
renewal program and the Neighbor¬ 
hood Development Program), which 
are now being phased out. 

The Department has now had time 
to take a good look at the effect of its 
relocation and acquisition regulations 
and to consider in a comprehensive 
way how these regulations might be 
improved. In particular, the Depart¬ 
ment has looked at how it might sensi¬ 
bly apply relocation and acquisition 
requirements to the community devel¬ 
opment block grant program autho¬ 
rized by Title I of the Housing and 
Community Development Act of 1974. 
The block grant program permits com¬ 
munities to develop and carry out 
community development activities in a 
more flexible way than was possible 
under the older categorical programs. 

The Department has also attempted 
to simplify and clarify policies and 
make them easier to read and under¬ 
stand. The Department is hopeful 
that still further improvements can be 
made, and it is open to all recommen¬ 
dations, including comments designed 
solely to make the regulations easier 
to understand. 

As part of this simplification effort, 
all basic acquisition and relocation re¬ 
quirements have been placed in these 
proposed regulations, including those 
presently found only in HUD Hand¬ 
books, 1320.1, Real Property Acquisi¬ 
tion (33 pages, excluding appendixes), 
and 1371.1 REV, Relocation Policies 
and Procedures (173 pages, excluding 
appendixes). 

Upon approval of a final rule, the 
Department intends to cancel these 
two handbooks. The volume of manda¬ 
tory material would thereby be re¬ 
duced substantially by replacing two 
handbooks as well as the present regu¬ 
lations which are in themselves some¬ 
what longer than the proposed regula¬ 
tions described below. 

To help those who desire technical 
advice and assistance in understanding 
these policies, the Department intends 
to issue supplementary guidance mate¬ 
rial, possibly in the form of a letter- 
size publication, that would contain a 
complete reprint of the final regula¬ 
tions with related advisory commen¬ 
tary inserted in a manner that clearly 
distinguishes it from the regulations. 

With respect to proposed revisions, 
the Department would like to call at¬ 


tention to the relocation procedures 
that would be followed when real 
property acquisitions take place with 
the intent to displace the residents. 
For these “normal” acquisitions, the 
proposed regulations are no more com¬ 
plex than in the past and to some 
extent have been simplified. The basic 
paperwork requirements to be met by 
a State agency would be as follows: 

First, to insure that a person has 
early knowledge about facts of impor¬ 
tance to him, the State agency would 
be required to furnish a preliminary 
relocation notice (see §42.207) to each 
person to be displaced, to inform the 
person that he will be required to relo¬ 
cate and to explain the relocation pay¬ 
ments and other assistance for which 
he may be eligible and the related con¬ 
ditions of eligibility. This notice re¬ 
places the “notice to persons in pro¬ 
ject area” specified at §42.165 of the 
present regulations. The preliminary 
relocation notice could be given very 
early in* the acquisition process. It 
must be given no later than 30 days 
after the initiation of negotiations. 

Second, to insure that a person is 
aware of the date when he becomes 
eligible for relocation assistance, the 
State agency would be required to 
send him a notice of displacement (see 
§42.209) granting him eligibility for 
relocation assistance and also explain¬ 
ing what that assistance will be. The 
notice of displacement must be issued 
within 10 days after the acquisition of 
the property, but may be issued much 
earlier. Moreover, timely issuance of a 
notice of displacement at an early date 
would eliminate the need for issuing 
any preliminary notice. 

In order to protect all occupants, the 
regulations also provide that any 
person who is not properly informed 
of his rights on a timely basis would 
automatically be entitled to obtain re¬ 
location assistance for his move (see 
§ 42.209(c) below). 

In the first five years after enact¬ 
ment of the Uniform Act, almost all 
acquisition under Departmental pro¬ 
grams subject to that Act took place 
with the intent of displacing all occu¬ 
pants on the property acquired. 
Hence, Departmental regulations were 
designed to grant basic eligibility for 
relocation assistance automatically to 
anyone who occupied the property at 
the time of acquisition and thereafter 
moved. 

Increasingly, however, acquisition 
for HUD-assisted projects takes place 
under circumstances in which there is 
no intent or necessity that the tenants 
move. In recognition of this, §42.211 
defines the circumstances under which 
acquisition would not be considered as 
resulting in the displacement of ten¬ 
ants or requiring the payment of relo¬ 
cation assistance to them. 

Under the proposed procedures a 
tenant would be granted the right to 
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occupy a decent, safe, and sanitary 
dwelling (either his present dwelling 
or near-by dwelling) for a four-year 
period under certain controlled condi¬ 
tions, including a limitation on rental 
charges. If these conditions are not 
met, the tenant would automatically 
be entitled to relocation assistance 
under the Uniform Act. 

The proposed procedure is similar to 
the procedure set forth at 24 CFR 
841.406 (42 FR 5886, effective Febru¬ 
ary 7, 1977), which applies in certain 
situations in which a HUD-owned 
property or a property on which the 
mortgage is insured or held by HUD is 
purchased for a traditional public 
housing project. The proposal is also 
similar to the procedure at 24 CFR 
881.309(d) (43 FR 4243), effective Jan¬ 
uary 31, 1978) that applies to struc¬ 
tures selected for substantial rehabili¬ 
tation with Section 8 housing assis¬ 
tance under the Neighborhood Strate¬ 
gy Areas Program. The proposed pro¬ 
cedure is particularly suitable for re¬ 
habilitation projects when there is no 
intent to require the tenants to move 
permanently. The procedure protects 
the tenants from paying an excessive 
rent after completion of the rehabili¬ 
tation. 

It should be emphasized that this 
new aspect of the regulations would 
give much greater flexibility to State 
agencies to minimize unnecessary relo¬ 
cation costs. However, to insure that 
the rights of affected citizens are pro¬ 
tected, State agencies taking advan¬ 
tage of the flexibility to acquire "with¬ 
out displacing" would have to follow 
carefully the specified procedural 
steps. Of necessity these steps are 
more complex than the present proce¬ 
dures under which all residents are 
automatically eligible for relocation 
assistance when a notice of intent to 
acquire is issued or when negotiations 
to acquire are initiated. 

It should be noted that the actual 
decision as to whether or not a person 
will be permitted to continue in occu¬ 
pancy of the property or be displaced 
and receive relocation assistance will 
be determined in accordance with ap¬ 
plicable program regulations, includ¬ 
ing related fair housing and equal op¬ 
portunity requirements. 

An explanation of other proposals 
follows: 

1. Under the Uniform Act a person 
cannot be displaced unless the State 
agency assures that a comparable re¬ 
placement dwelling is available to him. 
Section 42.45(g) would revise the defi¬ 
nition of a comparable replacement 
dwelling as it applies to a person dis¬ 
placed from government owned or sub¬ 
sidized housing. In any such case in 
which a person elected to move to 
rental housing, a government owned 
or subsidized dwelling would be consid¬ 
ered to be a comparable replacement 
dwelling if it met the other criteria at 
§ 42.45. 


2. In order for a displaced person to 
obtain a replacement housing pay¬ 
ment, he must relocate to a decent, 
safe, and sanitary dwelling. At 
§ 42.47(a)(4), the Department is pro¬ 
posing that each decent, safe, and 
sanitary replacement dwelling be re¬ 
quired to meet the HUD lead-based 
paint poisoning prevention require¬ 
ments at 24 CFR Part 35. 

Section 42.47(a)(5) would clarify the 
Department's policy that all replace¬ 
ment dwellings for the handicapped 
must comply with applicable require¬ 
ments of the "American National 
Standard Specifications for Making 
Buildings and Facilities Accessible to, 
and Usable By, the Physically Handi¬ 
capped,” Number A-117.IR-1971, as 
modified by 41 CFR 101-19.603. 

At § 42.47(b), the Department is pro¬ 
posing to revise the definition of a 
decent, safe, and sanitary dwelling so 
that any existing dwelling that is as¬ 
sisted under the Section 8 housing as¬ 
sistance payments program would be 
considered decent, safe, and sanitary if 
it met the Section 8 housing quality 
standards at 24 CFR 882.109. This pro¬ 
posal would eliminate the need for a 
duplicate inspection and inspection 
record. 

3. Under the present regulations all 
persons who move from real property 
after the State agency notifies the 
owner of its intent to acquire the prop¬ 
erty are eligible for relocation assis¬ 
tance under the Uniform Act. The re¬ 
sulting relocation of tenants prior to 
acquisition of the property often re¬ 
sults in the loss of rental Income to 
the property owner and places undue 
pressure on him to sell his property at 
the terms and conditions proposed by 
the State agency. Moreover, the offer 
of relocation assistance induces some 
tenants to move from real property 
that the State agency later determines 
it would rather not purchase. 

For these reasons, the Department 
is proposing (see definition of dis¬ 
placed person at § 42.49) that the date 
of acquisition of the real property be 
established as the basic date at which 
occupants of the property would auto¬ 
matically be eligible for relocation as¬ 
sistance. The State agency also would 
have the option to grant eligibility for 
assistance to those who wish to move 
before the date of acquisition but after 
the initiation of negotiations. There 
would be no change, however, in the 
existing rule that a person is immedi¬ 
ately eligible for relocation assistance 
if he moves after he receives a notice 
to vacate from the acquiring State 
agency. 

Section 42.49(c) would set forth in 
one place certain circumstances under 
which a person would not be consid¬ 
ered displaced and, therefore would 
not be eligible for relocation assistance 
if he moves. In addition to excluding 
persons permitted to remain in occu¬ 


pancy for at least four years under the 
conditions described at §42.211, the 
definition would exclude a person 
moving into the property after the ac¬ 
quisition (if previously informed that 
he would not be eligible for relocation 
assistance), owners who move for a 
temporary period to permit rehabilita¬ 
tion but whose property is not ac¬ 
quired for the project, owners who 
retain life estate interests, persons va¬ 
cating their property for five days or 
less to permit code enforcement work, 
and certain persons who begin their 
moves after receiving a notice of the 
State agency's determination not to 
acquire the property. 

4. At §42.65(d), the Department is 
proposing a modification in the defini¬ 
tion of the initiation of negotiations as 
it applies to low-income public housing 
projects that are carried out by the 
turnkey method. Under that modifica¬ 
tion, the initiation of negotiations 
would be the execution of the contract 
of sale between the private developer 
and the State agency. 

5. At § 42.101(a)(1), it is proposed 
that any acquisition resulting from a 
voluntary proposal submitted in re¬ 
sponse to a public invitation for offers 
to sell real property to a State agency 
be exempted from the acquisition re¬ 
quirements of Subpart B. This rule 
would make HUD policy consistent for 
all programs. Present HUD policy ap¬ 
plies this rule only to certain acquisi¬ 
tions under certain housing programs. 

6. Section 42.101(b) and § 42.203(b), 
would make the regulations applicable 
to certain acquisitions and resulting 
displacements which take place in the 
three-year period before the date of 
submission of a community develop¬ 
ment block grant application for relat¬ 
ed construction, rehabilitation or de¬ 
molition assistance. However, these 
provisions would not apply to any ac¬ 
quisition or displacement occurring 
prior to the effective date of the pro¬ 
posed regulations. The Department 
believes this revision is necessary to 
assure that persons are not denied the 
rights and assistance to which they 
are entitled under the Uniform Act. 

7. Section 42.101(c) of the acquisi¬ 
tion regulations would be revised to 
clarify their applicability to the acqui¬ 
sition of leases, easements, and other 
less-than-fee interests. 

8. Section 42.105 would require that 
the State agency issue a preliminary 
acquisition notice to each owner on a 
timely basis. This notice would replace 
both the notice of intent to acquire 
(see §42.136 of the present regula¬ 
tions) and also the notice of land ac¬ 
quisition procedures (see §42.137 of 
the present regulations). The proposed 
notice takes account of the fact that a 
State agency may wish to enter negoti¬ 
ations to acquire property prior to 
making a decision to actually acquire 
it. 
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9. At §42.107, the proposed acquisi¬ 
tion regulations would require State 
agencies to establish appropriate crite¬ 
ria for selecting appraisers, to employ 
only qualified appraisers, and to 
obtain appropriately documented ap¬ 
praisals based on nationally recog¬ 
nized appraisal standards. 

10. Section 42.109 of the proposed 
regulations would require that ap¬ 
praisals of property valued in excess of 
$2,000 be reviewed by a qualified ap¬ 
praiser. This rule would supersede a 
requirement (now contained in HUD 
Real Property Acquisition Handbook, 
1320.1) that appraisals of all property 
acquired for certain HUD programs be 
reviewed. The proposed rule would 
apply uniformly to all HUD programs, 
including the community development 
block grant program for which there 
presently is no mandatory appraisal 
review requirement. The Department 
believes that these appraisal require¬ 
ments are necessary to assure the 
proper determination of just compen¬ 
sation for property to be acquired. 

11. Section 42.111(e), would set forth 
the Department’s policy with respect 
to payment by a State agency to an 
owner, as compensation for his real 
property, an amount in excess of the 
property’s fair market value. A justifi¬ 
cation for the action would be re¬ 
quired. 

12. At § 42.113(e), the Department is 
proposing to revise the present specifi¬ 
cations for the statement of the basis 
for the determination of just compen¬ 
sation, which must be provided to 
property owners at the initiation of 
negotiations. The statement would 
have to include a brief explanation of 
the principal appraisal techniques 
used in appraising the real property 
(e.g., market approach, income ap¬ 
proach, and/or cost approach). 

13. Section 42.125 describes the De¬ 
partment's policy governing the State 
agency’s acceptance of real property 
donations, including the purchase of 
property at less than fair market 
value. This policy requires the State 
agency to inform the owner in advance 
of the donation as to the amount de¬ 
termined to be just compensation for 
the property. The Department inter¬ 
prets the Uniform Act as requiring 
this policy. 

14. Section 42.213(a) of the regula¬ 
tions would clarify that the State 
agency may not require a person to 
move unless opportunities to relocate 
to a comparable replacement dwelling 
are available to him. 

15. Section 42.213(b) of the proposed 
regulations set forth the only circum¬ 
stances under which a State agency 
may require a displaced person to relo¬ 
cate for a temporary period. This pro¬ 
vision would extend to all other HUD 
programs a policy which is now in 
effect for the community development 
block grant program. However, it 


should be noted that certain tempo¬ 
rary moves, such as for rehabilitation 
under some circumstances, would not 
be considered displacement and thus 
would not confer eligibility for Uni¬ 
form Act relocation assistance. 

16. At § 42.219, the Department pro¬ 
poses to clarify its policy governing 
the timing of the advance written 
notice to a property occupant inform¬ 
ing him of the date by which he must 
move from the property. The proposed 
policy would permit the 90-day ad¬ 
vance written notice is be given at any 
time after the issuance of the notice of 
displacement, provided that no occu¬ 
pant is required to vacate the property 
before 30 days after the date on which 
the State agency obtains title to, or 
possession of, the property, whichever 
is earlier. 

17. Section 42.311 describes proposed 
HUD policy governing reimbursement 
to a person for his expenses in search¬ 
ing for a replacement location for a 
business, farm or nonprofit organiza¬ 
tion. It would retain the present $500 
overall limit on reimbursable search 
costs. However, in view of this overall 
limit and because of recent inflation, 
the Department is proposing to 
remove the present $10 hourly limit 
on reimbursable wages for an individ¬ 
ual for time spent on the search. The 
individual's ordinary wage would 
remain as a limit. 

18. At §42.315, the payment level 
above which a business, farm oper¬ 
ation or nonprofit organization must 
obtain three bids in support of reim¬ 
bursement of its moving expenses 
would be increased from $1,000 to 
$1,500. In light of general inflation in 
the past 6 years, the Department be¬ 
lieves $1,500 is a more realistic level. It 
would reduce documentation require¬ 
ments for nonresidential moves. To be 
consistent, the rule would also be ap¬ 
plied, for the first time, to any resi¬ 
dential moving expense claims total¬ 
ling in excess of that limit. 

19. At § 42.457(a), the Department is 
proposing that the reasonable pur¬ 
chase or rental cost of a comparable 
replacement dwelling that is used for 
purposes of determining the maximum 
amount of a replacement housing pay¬ 
ment must be based on an actual ex¬ 
amination of costs of available compa¬ 
rable dwellings. The proposed rule is 
designed to assure that payments are 
not based on hypothetical dwelling 
costs which do not reflect the actual 
costs of available housing. The new 
procedure would eliminate the compu¬ 
tation of payments on the basis of 
costs of dwellings which are listed on 
schedules but which are no longer 
available to the displaced person at 
the prices listed. 

20. To be eligible for a replacement 
housing payment, a displaced person 
must occupy a replacement dwelling 
within a certain specified time period. 


The present regulations provide that 
in certain cases in wiiich a person, who 
owned and occupied a dwelling for 180 
days, purchases a replacement dwell¬ 
ing but cannot meet the normal occu¬ 
pancy requirements because of certain 
reasons beyond his control, the regula¬ 
tions shall be interpreted in a way 
that permits the payment. To be con¬ 
sistent, it is proposed (see § 42.457(d)) 
that this interpretation be applied in 
similar circumstances to the determi¬ 
nation of downpayment assistance 
payments (described at § 42.455). 

21. Under present policies the De¬ 
partment requires that a replacement 
housing payment for a 180-day owner- 
occupant, who lives on a larger than 
typical lot, be computed on a hypo¬ 
thetical basis under which the "acqui¬ 
sition cost” of the residence is based 
on the house improvements and a por¬ 
tion of the lot, equal in size to a typi¬ 
cal neighborhood lot size. 

In the case of a 180-day owner-occu¬ 
pant of a property devoted to residen¬ 
tial use, but which is appraised on the 
basis that it has a higher and better 
use (e.g., a commercial use for which 
the value is higher), the Department’s 
present policies require computation 
of a replacement housing payment on 
the basis that the “acquisition cost” of 
the residence acquired for the project 
is the amount that would have been 
paid, if the property had been valued 
at its residential use value. 

The Department is proposing to 
change these policies because the 
actual "acquisition cost” is the appro¬ 
priate base for purposes of computing 
a payment. In addition, the hypotheti¬ 
cal determinations necessary under 
the present policies are complicated 
and difficult to compute. The elimina¬ 
tion of the two existing procedures 
would ordinarily reduce the amount of 
a replacement housing payment to a 
homeowner whose residence fits either 
of these categories. 

22. The Department's policies gov¬ 
erning last resort replacement housing 
would be set forth in govemmentwide 
regulations at 24 CFR Part 43, Sub¬ 
part A (Last Resort Housing Replace¬ 
ment by Displacing Agency), State 
agencies would not be required to con¬ 
sult the govemmentwide regulations 
for additional guidance. 

23. The Department's policies gov¬ 
erning appeals of State agency deter¬ 
minations would be set forth in Sub- 
part J. This subpart would consoli¬ 
date, simplify and conform the ap¬ 
peals policies contained in Subparts F 
and G of the present regulations 
which would be superseded. The De¬ 
partment's appeals procedures would 
be expanded to permit persons to 
appeal the failure of a State agency to 
meet its obligations to a person who 
has been given the right to remain in 
occupancy for a 4-year period under 
the conditions described at §42.211. 
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Other changes of a technical or con¬ 
forming nature have been made to 
clarify the regulations in this Part. 

With respect to the environmental 
review of these regulations, a Finding 
of Inapplicability as to section 
102(2)(e) of the National Environmen¬ 
tal Policy Act of 1969 has been made 
in accordance with HUD Handbook 

1390.1 (38 FR 19182). A copy of that 
finding is available for inspection in 
the Office of the Rules Docket Clerk, 
at the address indicated above. 

Note.— The Department of Housing and 
Urban Development has determined that 
this document does not contain a major pro¬ 
posal requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular No. A-107. 

For the reasons described above, the 
Department proposes to amend 24 
CFR Part 42 to read as follows: 

Subport A—Genoral 

General Policies and Instructions 

Sec. 

42.1 Purpose. 

42.3 Supersedure of regulations. 

42.5 Assurances with respect to acquisi¬ 
tion and displacement. 

42.7 No duplication of payments. 

42.9 Information at public hearings. 

42.11 Expediting payment to owners and 
displaced persons. 

42.13 Notification of denial of claim. 

42.15 Corrective action by State agency. 
42.17 Confidentiality of records. 

42.19 Manner of notices. 

42.21 Waivers. 

Definitions 

42.40 Applicability of definitions. 

42.41 Acquired dweUing. 

42.43 Business. 

42.45 Comparable replacement dwelling. 
42.47 Decent, safe, and sanitary dweUing. 
42.49 Displaced person. 

42.51 Dwelling. 

42.53 Fair market rent. 

42.55 Fair market value. 

42.57 Farm operation. 

42.59 Federal agency. 

42.61 Federal financial assistance. 

42.63 HUD. 

42.65 Initiation of negotiations. 

42.67 Monthly housing cost. 

42.69 Mortgage. 

42.71 Nonprofit organization. 

42.73 Owner. 

42.75 Person. 

42.77 Personal property. 

42.79 Project. 

42.81 Salvage value. 

42.83 State. 

42.85 State agency. 

42.87 Tenant. 

42.89 Uniform Act. 

Subport B—Bool Property Acquisition 

42.101 Applicability of acquisition require¬ 
ments. 

42.103 Basic acquisition policies. 

42.105 Preliminary acquisition notice. 

42.107 Criteria for appraisals. 

42.109 Review of appraisals. 

42.111 Establishment of Just compensation. 
42.113 Statement of the basis for the de¬ 
termination of just compensation. 

42.115 Acquisition of tenant-owned im¬ 
provements. 
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Sec. 

42.117 Notice of determination not to ac¬ 
quire. 

42.119 Expenses incidental to transfer of 
title. 

42.121 Statement of settlement cost. 

42.123 Certain litigation expenses. 

42.125 Donations. 

42.127 Acquisition recordkeeping. 

42.129 Effect of these regulations on acqui¬ 
sition. 

Subpart C—Genera! Relocation Requirements 

42.201 Purpose. 

42.203 Applicability of relocation require¬ 
ments. 

42.205 Displacement for code enforcement, 
demolition, or rehabilitation under cer¬ 
tain programs. 

42.207 Preliminary relocation notice. 

42.209 Notice of displacement. 

42.211 Notice of right to continue in occu¬ 
pancy. 

42.213 Availability of comparable replace¬ 
ment dwellings prior to displacement. 

42.215 Relocation assistance advisory ser¬ 
vices. 

42.217 Fair rental charges. 

42.219 Ninety-day notice. 

42.221 General requirements—claims for 
relocation payments. 

42.223 Relocation payments not considered 
as income. 

42.225 Relocation recordkeeping. 

Subport D—Moving and Rolatod Expert***—Actual 
Coiti 

42.301 Eligibility. 

42.303 Actual reasonable moving and relat¬ 
ed expenses—residential moves. 

42.305 Actual reasonable moving and relat¬ 
ed expenses—nonresidential moves. 

42.307 Payment for direct losses—nonresi¬ 
dential moves. 

42.309 Substitute personal property—non¬ 
residential moves. 

42.311 Expenses in searching for replace¬ 
ment location—residential moves. 

42.313 Ineligible moving and related ex¬ 
penses. 

42.315 Additional documentation for 
claims over $1,500. 

Subpart E—Moving and Rolotod Expert***—Fixed 
Payment 

42.351 Eligibility. 

42.353 Fixed payment for moving ex¬ 
penses—residential moves. 

42.355 Fixed payment for moving ex¬ 
penses—nonresidential moves. 

42.357 Average net earnings of business or 
farm. 

Subpart F—Replacement Housing Payments for 180- 
day Homeowner-Occupant* 

42.401 Eligibility. 

42.403 Determination of replacement hous¬ 
ing payment. 

42.405 Differential amount. 

42.407 Increased interest costs. 

42.409 Incidental expenses. 

Subport G—Replacement Housing Payment* for 
Tenant* and Certain Other* 

42.451 Basic eligibility requirements. 

42.453 Replacement housing payment for 
rental assistance. 

42.455 Replacement housing payment for 
downpayment assistance. 

42.457 Additional rules governing replace¬ 
ment housing payments under Subparts 
F and G. 
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Subpart H—[Reserved] 

Sec. 

42.501-599 [Reserved]. 

Subpart I—last Resort Replacement Housing 

42.601 Applicability. 

42.603 Basic rights and rules. 

42.605 Methods of providing replacement 
housing. 

42.607 Construction of housing with pro¬ 
ject funds. 

42.609 Compliance with other laws and 
regulations. 

Subpart J—Appeal* 

42.701 Purpose. 

42.703 Basic rights and rules. 

42.705 Appeal to State agency. 

42.707 HUD review of appeal. 

42.709 State agency dismissal of appeal not 
based on merits. 

42.711 Judicial review. 

Authority.— Sec. 213, Uniform Relocation 
Assistance and Real Property Acquisition 
Policies Act of 1970 (42 U.S.C. 4601); sec. 
7(d), Department of Housing and Urban De¬ 
velopment Act (42 U.S.C. 3535(d)). 

Subpart A—General 

General Policies and Instructions 

§ 42.1 Purpose 

The purpose of the regulations in 
this part is to implement the Uniform 
Relocation Assistance and Real Prop¬ 
erty Acquisition Policies Act of 1970 
(42 U.S.C. 4601 et. seq.), in accordance 
with the following objectives— 

(a) To insure that owners of real 
property to be acquired for HUD or 
HUD-assisted projects are treated 
fairly and consistently, to encourage 
and expedite acquisition by agree¬ 
ments with such owners, to minimize 
litigation and relieve congestion in the 
courts, and to promote public confi¬ 
dence in Federal land acquisition; and 

(b) To insure that pers ons d isplaced 
as a result of HUD or HUD-assisted 
projects are treated fairly, consistent¬ 
ly, and equitably so that such persons 
will not suffer disproportionate injur¬ 
ies as a result of projects designed for 
the benefit of the public as a whole. 

§ 42.3 Supersedure of regulations. 

Except as provided at § 42.305(d), 
these regulations supersede the regu¬ 
lations formerly appearing in this 
part. However, any acquisition of 
property or displacement of a person 
occurring prior to the effective date of 
these regulations shall continue to be 
governed by the regulations at 24 CFR 
Part 42 in effect at the time of the ac¬ 
quisition or displacement. 

§42.5 Assurances with respect to acquisi¬ 
tion and displacement 

HUD will not approve any project 
which may result in the acquisition of 
real property, or in the displacement 
of any person, until the State agency 
submits satisfactory written assur¬ 
ances that, in accordance with the 
Uniform Act, Title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d et. 
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seq.) and the regulations issued there¬ 
under (24 CFR Part 1), Title VIII of 
the Civil Rights Act of 1968 (42 U.S.C. 
3601 et. seq.), and Executive Order 
11063, it will- 

(a) Carry out the policies and proce¬ 
dures of this part in a manner that in¬ 
sures that the acquisition and reloca¬ 
tion processes do not result in differ¬ 
ent or separate treatment to persons 
on account of race, color, religion, sex, 
national origin, or source of income; 

(b) Assure that, within a reasonable 
period of time prior to displacement, 
comparable replacement dwellings (de¬ 
fined at § 42.45) will be available to all 
displaced families and individuals and 
that the range of choices offered to 
such persons will not vary on account 
of their race, color, religion, sex, na¬ 
tional origin, or source of income; 

(c) Carry out relocation services in a 
manner that will promote maximum 
choice in housing, that will promote 
lessening of racial, ethnic and econom¬ 
ic concentrations, and that will facili¬ 
tate desegregation and racially inclu¬ 
sive patterns of occupancy and use of 
public and private facilities; and 

(d) Inform affected persons of their 
rights under the policies and proce¬ 
dures set forth under the regulations 
in this part, including their rights 
under Title VI of the Civil Rights Act 
of 1964 and Title VIII of the Civil 
Rights Act of 1968. 

§ 42.7 No duplication of payments. 

No persons shall receive any com¬ 
pensation under the regulations in 
this part that would have substantial¬ 
ly the same purpose or effect as com¬ 
pensation which he receives under 
State law and which is part of the cost 
of the project. 

§ 42.9 Information at public hearings. 

If real property acquisition or dis¬ 
placement for a project is discussed at 
a public hearing, the State agency 
shall— 

(a) Indicate that just compensation 
will be offered for real property to be 
acquired for the project and that re¬ 
lated incidental expenses (described at 
§42.119) will be paid; 

(b) Generally describe available relo¬ 
cation payments and other relocation 
assistance, including the conditions of 
eligibility therefor; and 

(c) Distribute to affected persons the 
acquisition information statement (de¬ 
scribed at §42.105(0) and the reloca¬ 
tion information statement(s) (de¬ 
scribed at § 42.207(a)(6)). There is to 
be no charge for the brochures. 

§42.11 Expediting payments to owners 
and displaced persons. 

(a) General. The State agency shall 
disburse each acquisition or relocation 
payment required under this part as 
promptly as feasible after a person's 
entitlement to the payment has been 
established. 


(b) Advance payments. An advance 
payment, including a replacement 
housing payment prior to occupancy 
of a replacement dwelling by the dis¬ 
placed person, may be made in any 
case in which the State agency deter¬ 
mines a hardship exists. 

§ 42.13 Notification of denial of claim. 

If the State agency denies the eligi¬ 
bility of a claimant for a payment 
under §42.119 or §42.123. or any relo¬ 
cation payment under this part, or dis¬ 
approves the full amount claimed or 
refuses to consider the claim on its 
merits because of untimely filing or 
any other ground, the State agency 
shall notify the claimant of its deter¬ 
mination and the basis therefor and 
shall inform him of the procedures 
and time limitations for appealing 
that determination under Subpart J 
(Appeals). 

§42.15 Corrective action by State agency. 

(a) General. HUD will monitor State 
agency compliance with the regula¬ 
tions in this part. The State agency 
shall take whatever corrective action 
is determined by HUD to be necessary 
to comply with these regulations. 

(b) Remedies for substandard re¬ 
placement housing. Whenever a dis¬ 
placed person has relocated to sub¬ 
standard housing because required 
payments, housing referrals, or other 
services were not offered in accor¬ 
dance with the regulations in this 
part, the State agency shall promptly 
take whatever steps are appropriate 
and shall bear whatever reasonable 
costs are necessary to— 

(1) Enable the displaced person to 
relocate to a comparable replacement 
dwelling (defined at §42.45) or a 
decent, safe, and sanitary dwelling of 
his choice; or 

(2) Repair or rehabilitate the hous¬ 
ing occupied by the displaced person 
to the extent necessary to correct defi¬ 
ciencies which would not be present if 
the State agency had met its obliga¬ 
tions under the regulations in this 
part. The State agency is not required 
to remedy housing deficiencies which 
it can demonstrate were caused after 
the relocation. 

§ 42.17 Confidentiality of records. 

Except as, otherwise provided by 
State law, records maintained by State 
agencies in accordance with the provi¬ 
sions of this part are confidential and 
are not to be treated as public infor¬ 
mation. Only authorized staff of the 
State agency or HUD shall have access 
to them. However, upon the written 
request of an affected person, the 
State agency may release to him a 
copy of any pertinent record. 

§ 42.19 Manner of notices. 

Any notice which the State agency is 
required to provide under the regula¬ 


tions in this part shall be personally 
served, receipt documented, or sent by 
certified or registered first-class mail, 
return receipt requested. 

§42.21 Waivers. 

(a) State agency. Any time limit 
specified for the filing of a claim or an 
appeal under the regulations in this 
part may, on a case-by-case basis, be 
extended by the State agency. 

(b) HUD. HUD may waive any re¬ 
quirement of the regulations in this 
part that is not required by law. Any 
request for a HUD waiver shall be sub¬ 
mitted to the HUD Area Office serving 
the State agency and shall be justified 
on a case-by-case basis. 

Definitions 

§ 42.40 Applicability of definitions. 

Except where otherwise noted, the 
definitions appearing in this Subpart 
A apply to the regulations in this part. 

§ 42.41 Acquired dwelling. 

The term “acquired dwelling" means 
the dwelling acquired or deemed to be 
acquired for the project (defined at 
§42.79). 

§ 42.43 Business. 

The term “business" means any 
lawful activity, except a nonprofit or¬ 
ganization or a farm operation, that 
is— 

(a) Conducted primarily for the pur¬ 
chase, sale, lease, and/or rental of per¬ 
sonal and/or real property, and/or for 
the manufacture, processing, and/or 
marketing of products, commodities, 
and/or any other personal property; 
or 

(b) Conducted primarily for the sale 
of services to the public; or 

(c) Solely for the purpose of Subpart 
D of these regulations, conducted pri¬ 
marily for outdoor advertising display 
purposes, when the display(s) must be 
moved as a result of the project. 

§ 42.45 Comparable replacement dwelling. 

The term “comparable replacement 
dwelling" means a dwelling that meets 
the criteria of this section. To the 
extent that housing meeting the crite¬ 
ria of this section is not available, 
available dwellings that exceed such 
criteria may be considered “compara¬ 
ble replacement dwellings". A compa¬ 
rable replacement dwelling shall be¬ 
ta) Decent, safe, and sanitary as de¬ 
scribed in § 42.47; 

(b) Functionally equivalent to and 
substantially the same as the acquired 
dwelling with respect to the number of 
rooms and area of living space (but not 
excluding new construction nor ex¬ 
cluding larger dwellings necessary to 
comply with the decent, safe, and sani¬ 
tary criteria of § 42.47); 

(c) Demonstrated to be open to all 
persons regardless of race, color, reli- 


FEDERAl REGISTER, VOL 43, NO. 63—FRIDAY, MARCH 31, 1978 




PROPOSED RULES 


13841 


gion, sex, or national origin in a 
manner consistent with the require¬ 
ments of Title VIII of the Civil Rights 
Act of 1968 (42 U.S.C. 3601 et seq.), 
and available without discrimination 
based on source of income; 

(d) In an area not subjected to un¬ 
reasonable adverse environmental con¬ 
ditions from either natural or man¬ 
made sources and in an area not gen¬ 
erally less desirable than that of the 
acquired dwelling with respect to 
public utilities and public and com¬ 
mercial facilities; 

(e) Reasonably accessible to the 
place of employment of the displaced 
person or, if unemployed (but employ¬ 
able), reasonably accessible to sources 
of employment; 

(f) Available at a rental or purchase 
price within the ability-to-pay of the 
displaced person. A replacement dwell¬ 
ing shall be considered within the abil¬ 
ity-to-pay of the displaced person if, 
after he receives a replacement hous¬ 
ing payment and any available hous¬ 
ing assistance payments, his new 
monthly housing cost (defined at 
§42.67) for the replacement dwelling 
does not exceed— 

(1) 25 percent of his monthly gross 
income, including supplemental 
income payments received from public 
agencies. However, if the State agency 
determines that the actual monthly 
housing costs generally paid by per¬ 
sons in the locality reflects a higher 
percentage of monthly gross income, 
that higher percentage may be used as 
the ability-to-pay standard. A copy of 
the State agency’s justification for 
using a higher percentage standard 
shall be included in the applicable case 
file; or 

(2) In the case of a student or other 
dependent as described at § 42.453(c), 
his monthly housing cost (defined at 
§42.67) for the acquired dwelling; and 

(g) Actually available to the dis¬ 
placed person on the private market. 
However, in the case of a tenant who 
is displaced from a government owned 
or subsidized dwelling and who elects 
to rent a replacement dwelling, the 
comparable replacement dwelling(s) 
may be similarly government owned or 
subsidized (see also § 42.213(a)). 

§42.47 Decent, safe, and sanitary dwell¬ 
ing. 

(a) General The term “decent, safe, 
and sanitary dwelling” means a dwell¬ 
ing which— 

(1) Meets applicable local housing 
and occupancy codes; 

(2) Is structually sound, clean, 
weathertight and in good repair; 

(3) Has an adequate and safe electri¬ 
cal wiring system for lighting and 
other electrical services; 

(4) Meets the HUD lead-based paint 
regulations (24 CFR Part 35) issued 
under the Lead-Based Paint Poisoning 
Prevention Act (42 U.S.C. 4831 et seq.); 


(5) In the case of a handicapped 
person, meets applicable requirements 
of the “American National Standard 
Specifications for Making Buildings 
and Facilities Accessible to, and 
Usable By, the Physically Handi¬ 
capped,” No. A-117.IR-1971, as modi¬ 
fied by 41 CFR 101-19.603; 

(6) Has heating as required by cli¬ 
matic conditions; 

(7) Has habitable sleeping area that 
is adequately ventilated and sufficient 
to accommodate the occupants; 

(8) Has (or, if not a housekeeping 
unit, has access to) to separate well- 
lighted and ventilated bathroom, af¬ 
fording privacy to the user, that con¬ 
tains a sink and bathtub or shower 
stall, properly connected to hot and 
cold water, and a flush toilet, all in 
good working order and properly con¬ 
nected to a sewage drainage system; 
and 

(9) If a housekeeping dwelling, has 

(1) a kitchen area that contains a fully 
usable sink, properly connected to po¬ 
table hot and cold water and to a 
sewage drainage system, and adequate 
space and utility services connections 
for a stove and a refrigerator, and (ii) 
adequate living area. 

(b) Section 8 housing . Any existing 
replacement dwelling, which is assist¬ 
ed under the section 8 housing assis¬ 
tance payments program (see 
§ 42.61(c)) and which is found to meet 
the section 8 housing quality stan¬ 
dards described at §882.109 of this 
Title, shall be considered to be a 
decent, safe, and sanitary dwelling 
under the regulations in this Part. 

§ 42.49 Displaced person. 

(a) General The term “displaced 
person” means any person (defined at 
§42.75) who moves from the real prop¬ 
erty or moves his personal property 
from the real property— 

(1) Asa result of the acquisition of 
such real property in whole or in part 
for the project (defined at §42.79) (see 
also paragraph (b) of this section); or 

(2) As a result of the written order 
from the acquiring State agency to 
vacate such real property for the pro¬ 
ject; or 

(3) As a result of the acquisition of, 
or the State agency’s written order to 
vacate, other real property on which 
he conducts a business, farm oper¬ 
ation, or nonprofit organization, for 
the project. However, eligibility as a 
displaced person under this paragraph 
(a)(3) applies only for purposes of ob¬ 
taining relocation assistance advisory 
services (described at §42.215) and 
moving expenses under Subpart D or 
E. 

(b) Persons moving as a result of ac¬ 
quisition. A person is considered to 
have been displaced as a result of the 
acquisition of real property for a pro¬ 
ject and to be a displaced person if— 

(1) He moves as a direct result of 
code enforcement, demolition, or reha¬ 


bilitation under an urban renewal, 
neighborhood development, code en¬ 
forcement, demolition or model cities 
program as described at § 42.205; or 

(2) He is not issued a preliminary re¬ 
location notice (described at §42.207) 
within the prescribed 30 days after the 
initiation of negotiations, and he later 
moves before receiving such a notice 
(see § 42.209(c)(1)); or 

(3) He moves on or after the date of 
the acquisition of the real property, 
unless he is a tenant of a dwelling and, 
within ten (10) days after acquisition 
(or the period specified in applicable 
program regulations), he is issued a 
notice of right to continue in occupan¬ 
cy as described at § 42.211; or 

(4) The commitments made to him 
under a notice of right to continue in 
occupancy (described at §42.211) are 
not fulfilled and he later moves. (To 
obtain relocation assistance if the 
State agency does not acknowledge his 
right to move as a displaced person he 
must file an appeal (see Subpart J, Ap¬ 
peals) not later than six months after 
(i) he moves from the property, or (ii) 
the end of the 4-year occupancy 
period, whichever is first); or 

(5) He moves between the initiation 
of negotiations and the date of acquisi¬ 
tion of the real property and the State 
agency determines he is a displaced 
person, as established by issuing him a 
notice of displacement (described at 
§ 42.209). 

(c) Persons not displaced. This para¬ 
graph contains a nonexclusive listing 
of persons not displaced. A person is 
not considered to have been displaced 
as a result of acquisition or an order to 
vacate the real property for the pro¬ 
ject and is therefore not a displaced 
person if— 

(1) He initially enters into occupan¬ 
cy of the property after the date of its 
acquisition for the project and he is 
notified prior to occupancy that he 
will not be eligible for relocation pay¬ 
ments or other assistance under the 
Uniform Act; 

(2) He is a tenant occupying a dwell¬ 
ing and has been properly issued a 
notice of right to continue in occupan¬ 
cy (described at §42.211); 

(3) He begins his move after receiv¬ 
ing a notice of the determination not 
to acquire the property (described at 
§42.117), unless he has been issued a 
notice of displacement (described at 
§ 42.209) which has not been cancelled; 

(4) He is an owner-occupant who vol¬ 
untarily agrees to move for a tempo¬ 
rary period in order to carry out the 
rehabilitation of the real property, 
whether or not the rehabilitation is as¬ 
sisted by the State agency, and— 

(i) The property is not acquired for 
the project; and 

(ii) The State agency does not issue 
the owner a notice to vacate or other¬ 
wise compel him to move from the 
property or prevent his return to the 
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property as the owner-occupant there¬ 
of; 

(5) He retains a life estate interest in 
the real property giving him the right 
to continue occupancy for the remain¬ 
der of his life; or 

(6) His relocation is required in order 
to permit fumigation or other code en¬ 
forcement work and is limited to a 
temporary period not to exceed five 
days. 

§ 42.51 Dwelling. 

The term “Dwelling" means the 
place of permanent or customary and 
usual residence of a person, including 
a single-family house, a single-family 
unit in a two-family, multifamily or 
multipurpose property, a unit of a con¬ 
dominium or cooperative housing pro¬ 
ject, a nonhousekeeping unit, or any 
other residential unit. This includes 
any mobile home which— 

(a) Is considered to be real property 
under State law; or 

(b) Is personal property that cannot 
be moved without substantial damage 
or unreasonable cost or that is not 
decent, safe and sanitary. 

§ 42.53 Fair market rent 

The term “fair market rent" means 
the charge being paid for the unsubsi¬ 
dized use of similar or equivalent real 
property in similar areas. 

§ 42.55 Fair market value. 

The term “fair market value" means 
the value recognized under applicable 
eminent domain law as the appropri¬ 
ate measure of consideration for the 
taking of the real property. 

§ 42.57 Farm operation. 

The term “farm operation" means 
any activity conducted solely or pri¬ 
marily for the production of one or 
more agricultural products or com¬ 
modities, including timber, for sale or 
home use, and customarily producing 
such products or commodities in suffi¬ 
cient quantity to be capable of contrib¬ 
uting materially to the operator’s sup¬ 
port. 

§ 42.59 Federal agency. 

The term “Federal agency" means 
any department, agency, or instrumen¬ 
tality in the executive branch of the 
Government, any wholly owned Gov¬ 
ernment corporation, and the Archi¬ 
tect of the Capitol, the Federal Re¬ 
serve Bank and branches thereof. 

§ 42.61 Federal financial assistance. 

The term "Federal financial assis¬ 
tance" means any grant, loan, or con¬ 
tribution, except a Federal guarantee 
or insurance, made by HUD to a State 
agency, including the following: 

(a) A community development block 
grant under Title I of the Housing and 
Community Development Act of 1974 
(42 U.S.C. 5301); 


(b) A loan or annual contribution 
made in connection with a low-income 
public housing project under the U.S. 
Housing Act of 1937 (42 U.S.C. 1401 et 
seq.); 

(c) Assistance payments under sec¬ 
tion 8 of the U.S. Housing Act of 1937 
(42 U.S.C. 1437f et seq.); 

(d) A loan for housing for the elder¬ 
ly or handicapped under section 202 of 
the Housing Act of 1959 <12 U.S.C. 
1701q); 

(e) Assistance payments under sec¬ 
tion 235 or interest reduction pay¬ 
ments under section 236 of the Nation¬ 
al Housing Act (12 U.S.C. 1715z and 
1715Z-1); 

(f) Interest reduction payments 
under section 221(d)(3) (BMIR) of the 
National Housing Act (12 U.S.C. 1715- 
1); 

(g) Rent supplement payments 
under section 101 of the Housing and 
Urban Development Act of 1965 (12 
U.S.C. 1701s); 

(h) A grant under section 713(a) or 
loan under section 714(a) of Title VII 
of the Housing and Urban Develop¬ 
ment Act of 1970 (42 U.S.C. 4514 and 
4515) to assist in financing a new com¬ 
munity development program; 

(i) A loan or grant to assist an educa¬ 
tional institution in construction of 
housing or other educational facilities 
under Title I of the Housing Act of 
1950 (12 U.S.C. 1749); 

(j) A grant or loan for an urban re¬ 
newal project or neighborhood devel¬ 
opment program under Title I of the 
Housing Act of 1949 (42 U.S.C. 1450); 

(k) A grant for concentrated code en¬ 
forcement and public improvements 
under section 117 of the Housing Act 
of 1949 (42 U.S.C. 1468); 

(l) A water and sewer facilities grant 
under Title VII of the Housing and 
Urban Development Act of 1965 (42 
U.S.C. 3101); 

(m) A grant for open-space use or for 
a historic preservation or urban beau¬ 
tification project under Title VII of 
the Housing Act of 1961 (42 U.S.C. 
1500); 

(n) A grant for a neighborhood fa¬ 
cilities program under Title VII of the 
Housing and Urban Development Act 
of 1965 (42 U.S.C. 3101); 

(o) A grant for the purpose of carry¬ 
ing out a comprehensive city demon¬ 
stration program under Title I of the 
Demonstration Cities and Metropoli¬ 
tan Development Act of 1966 (42 
U.S.C. 3301); 

(p) A public facility loan under Title 
II of the Housing Amendments of 1955 
(42 U.S.C. 1491); 

(q) A grant for advance acquisition 
of land under Title VII of the Housing 
and Urban Development Act of 1965 
(42 U.S.C. 3101); 

(r) A grant for the demolition of 
unsafe structures under Section 116 of 
the Housing Act of 1949 (42 U.S.C. 
1467); and 


(s) A grant for interim assistance to 
slums or blighted areas under Section 
118 of the Housing and Urban Devel¬ 
opment Act of 1949 (42 U.S.C. 

1468(a)). 

§42.63 HUD. 

The term “HUD" means the Depart¬ 
ment of Housing and Urban Develop¬ 
ment and more particularly, the Secre¬ 
tary of Housing and Urban Develop¬ 
ment or an officer or employee duly 
authorized to perform the functions of 
the Secretary. 

§ 42.65 Initiation of negotiation*. 

(a) General Except as provided in 
paragraphs (b), (c), and (d) of this sec¬ 
tion, the term “initiation of negotia¬ 
tions" means the initial written offer 
by the State agency to the owner to 
purchase real property for the project 
for the amount determined to be just 
compensation. 

(b) Rehabilitation. Whenever a 
person occupies real property to be re¬ 
habilitated under an activity that is 
subject to these regulations as de¬ 
scribed at §42.205, the execution of 
the written agreement between the 
State agency and the owner of the 
property under which the rehabilita¬ 
tion will be undertaken, or the approv¬ 
al of the permanent financing for the 
rehabilitation, whichever is later, is 
deemed to be the “initiation of negoti¬ 
ations." 

(c) Code enforcement or demolition. 
Whenever displacement is caused by a 
code enforcement or demolition activ¬ 
ity as described at §42.205, the State 
agency’s notice to vacate the real 
property is deemed to be the “initi¬ 
ations of negotiations." 

(d) New construction or acquisition 
of existing housing under turnkey. 
Whenever a person is displaced as a 
result of acquisition by a private devel¬ 
oper for a project under the low- 
income public housing program (see 
§ 42.61(b)) that is carried out by the 
turnkey method, the term “initiation 
of negotiations" means the execution 
of the contract of sale between the pri¬ 
vate developer and the State agency. 

§ 42.67 Monthly houRing cost 

(a) General The term “monthly 
housing cost" means the average 
monthly cost for— 

(1) The rental for the dwelling or, 
whenever a replacement dwelling is 
purchased, the payment for all mort¬ 
gages and real property taxes on that 
dwelling; plus 

(2) Utilities, including fuel and 
water. 

(b) Computation base—(1) Acquired 
dwelling. A person’s monthly housing 
cost for a dwelling that he rented 
prior to its acquisition for the project 
shall be based on actual costs paid for 
the 12-month period immediately 
prior to displacement or such other 
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period that the State agency deter¬ 
mines will more accurately reflect 
average costs. In the case of an owner- 
occupant or other person who does not 
pay rent, the monthly housing cost 
shall be based on the fair market rent 
for the acquired dwelling, including 
utility costs. 

(2) Replacement dwelling. A person's 
monthly housing cost for a replace¬ 
ment dwelling shall be a projected 
amount which includes one-twelfth of 
the estimated annual cost for utilities. 

§ 42.69 Mortgage. 

The term "mortgage*' means a lien 
commonly given to secure an advance 
on. or the unpaid purchase price of, 
real property under the laws of the 
State in which the real property is lo¬ 
cated, together with any credit 
instrument(s) secured thereby. 

§ 42.71 Nonprofit organization. 

The term "nonprofit organization" 
means a corporation, partnership, in¬ 
dividual, or other public or private 
entity that is engaged in a lawful busi¬ 
ness. professional, or instructional ac¬ 
tivity on a nonprofit basis and that 
has established its nonprofit status 
under applicable Federal or State law. 

§ 42.73 Owner. 

The term "owner" means any person 
who holds any of the following inter¬ 
ests in real property to be acquired for 
the project— 

(a) Fee title, a life estate, a 99-year 
lease, or a lease, including options for 
extension, with at least 50 years to run 
from the date of acquisition; or 

(b) An interest in a cooperative 
housing project which includes the 
right to occupy a dwelling; or 

(c) A contract to purchase any of the 
interests or estates described in para¬ 
graphs (a) or (b) of this section; or 

(d) Any interest which in the judg¬ 
ment of the State agency or HUD war¬ 
rants consideration as ownership. 

§ 42.75 Person. 

The terra "person" means any indi¬ 
vidual, family, partnership, corpora¬ 
tion, or association. For purposes of 
Subparts E, F, G, H, and I, two or 
more individuals, whether or not they 
are members of the same family, who 
live together in a single family dwell¬ 
ing and are displaced from such dwell¬ 
ing, shall be regarded as one person, 
unless the State agency determines 
that separate tenancies exists. 

§ 42.77 Personal property. 

The term "personal property" 
means tangible property located on 
the real property that is not compen¬ 
sated for (other than for moving ex¬ 
penses) in the real property acquisi¬ 
tion. 


§ 42.79 Project. 

The term "project" means any un¬ 
dertaking which receives Federal fi¬ 
nancial assistance from HUD as de¬ 
fined at §42.61. 

§ 42.81 Salvage value. 

The term "salvage value" means the 
probable sale price of an item, if of¬ 
fered for sale for a reasonable period 
of time on the condition that it will be 
removed from the property at the 
buyer’s expense. 

§42.83 State. 

The term "State" means any of the 
several States of the United States, 
the District of Columbia, the Com¬ 
monwealth of Puerto Rico, any terri¬ 
tory or possession of the United 
States, the trust territories of the Pa¬ 
cific Islands, or a political subdivision 
of any of these jurisdictions. 

§ 42.85 State agency. 

The term "State agency*' means any 
department, agency or instrumentality 
of a State or of a political subdivision 
of a State, or of two or more States, or 
of two or more political subdivisions of 
a State or States. 

§ 42.87 Tenant. 

The term "tenant" means a person 
who rents or is temporarily in posses¬ 
sion of an interest in real property. 

§ 42.89 Uniform Act 

The term "Uniform Act" means the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970 (84 Stat. 1894; 42 U.S.C. 4601 
et. seq.; Pub. L. 91-646). 

Subpart B—Real Property Acquisition 

§42.101 Applicability of acquisition re¬ 
quirements. 

(a) General. The requirements of 
this Subpart B apply to any acquisi¬ 
tion of real property for a project that 
occurs on or after the effective date of 
these regulations, except— 

(1) The acquisition of real property 
which results from a voluntary propos¬ 
al submitted by the owner in response 
to a public invitation or solicitation for 
offers; and 

(2) The acquisition of real property 
from a State, a State agency, or a Fed¬ 
eral agency. 

(b) Community Development Block 
Grant Program. Any acquisition of 
real property, whether or not it is fed¬ 
erally assisted, shall be considered to 
be for an activity assisted under the 
community development block grant 
program (see § 42.61(a)) and subject to 
the regulations in this part, if— 

(1) It occurs on or after the date of 
the submission of the application re¬ 
questing the Federal financial assis¬ 
tance which is granted for an activity 
in connection with which the acquisi¬ 
tion is undertaken; or 


(2) It occurs within three years prior 
to the date of the submission of the 
application requesting such Federal fi¬ 
nancial assistance and the assisted ac¬ 
tivity includes demolition on the real 
property or the construction or reha¬ 
bilitation on the real property of a fa¬ 
cility or other improvement that has 
the same or similar use as that 
planned for construction or rehabilita¬ 
tion on the real property at the time 
of the acquisition. For example, if the 
assisted activity includes construction 
of a neighborhood facility and acquisi¬ 
tion of* the site for such facility oc¬ 
curred within three years prior to sub¬ 
mission of the application, the acquisi¬ 
tion may be considered to be subject 
to the regulations in this part. Howev¬ 
er. this provision does not apply to any 
acquisition which occurs prior to the 
effective date of these regulations. 

(c) Less-than-fee permanent interests 
in real property. The provisions of this 
Subpart apply to acquisitions of a life 
estate, acquisitions by leasing where 
the lease term, including option(s) for 
extension, is fifty years or more, and 
to any other acquisition for a project 
of a less-£han-fee permanent interest 
in real property, such as an easement. 

(d) Application of State law. In ac¬ 
quiring real property for a project, the 
State agency shall comply with the 
provisions of §§42.103 42.107, 42.109, 
42.111, 42.113. 42.115, and 42.125 to the 
extent permitted by State law. 

§ 42.103 Basic acquisition policies. 

(a) Expeditious acquisition. If the 
State agency determines to acquire 
real property, it shall make every rea¬ 
sonable effort to acquire the real prop¬ 
erty expeditiously by negotiation. 

(b) Appraisal and invitation to 
owner. Before the initiation of negoti¬ 
ations. the State agency shall have the 
real property appraised and shall 
assure tht the owner or his designated 
representative is given an opportunity 
to accompany each appraiser during 
the appraiser's inspection of the prop¬ 
erty. 

(c) Determination and offer of just 
compensation. Before the initiation of 
negotiations, the State agency shall 
establish an amount which it believes 
is just compensation for the real prop¬ 
erty as described at §42.111. Promptly 
thereafter, it shall make a written 
offer to the owner to acquire the prop¬ 
erty for that amount. If any real prop¬ 
erty improvement will have to be re¬ 
moved or will be adversely affected by 
the completed project, the State 
agency shall offer to acquire at least 
the same interest in the improvement 
as it acquires in the real property on 
which the improvement is located. If 
feasible, the written purchase offer 
shall be furnished to the owner within 
90 days after issuing the preliminary 
acquisition notice (described at 
§42.105). 
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(d) Basic negotiation procedures . 
The State agency shall make reason¬ 
able efforts to meet with the owner or 
his representative and (1) discuss its 
offer to purchase his property includ¬ 
ing the basis for the determination of 
just compensation (see §42.113) and 
(2) explain its acquisition policies and 
procedures including its payment of 
incidental expenses in accordance with 
§42.119 (expenses incidental to trans¬ 
fer of title). The owner shall be given 
reasonable opportunity to present ma¬ 
terial which he believes is relevant to 
the question of value and to suggest 
modification in the proposed terms 
and conditions of the purchase, and 
the State agency shall consider the 
owner’s presentation. 

(e) Updating determination of just 
compensation. If the evidence present¬ 
ed by an owner or a material change in 
the character or condition of the prop¬ 
erty indicates the need for new ap¬ 
praisal evidence, or if a significant 
delay has occurred since the time of 
the approved appraisal of the proper¬ 
ty. the State agency shall have the ap¬ 
praisal updated or obtain a new ap¬ 
praisal. If the new appraisal evidence 
indicates that an increase in the pur¬ 
chase offer is warranted, just compen¬ 
sation shall be reestablished and of¬ 
fered to the owner in writing. 

(f) Coercive action. The State 
agency shall not advance the time of 
condemnation, or defer negotiations or 
condemnation or the deposit of funds 
with the court, or take any other coer¬ 
cive action, in order to compel or 
induce an agreement on the price to 
be paid for the property. 

(g) Payment before taking posses¬ 
sion. Before requiring an owner to sur¬ 
render possession of his real property, 
the State agency shall— 

(1) Pay the agreed purchase price to 
the owner; or 

(2) Deposit with the court in the 
condemnation proceeding, for the 
benefit of the owner, an amount not 
less than the State agency's determi¬ 
nation of just compensation for the 
property or the court award of com¬ 
pensation for the property. 

(h) Uneconomic remnant If the ac¬ 
quisition of only a portion of a proper¬ 
ty would leave the oner with an uneco¬ 
nomic remnant, the State agency shall 
offer to acquire the uneconomic rem¬ 
nant along with the portion of the 
property needed for the project. For 
purposes of this Subpart, an uneco¬ 
nomic remnant is a parcel of real prop¬ 
erty in which the owner is left with an 
interest after the partial acquisition of 
his property and which has little or no 
utility or value to him. 

(i) Inverse condemnation. If the 
State agency intends to acquire any in¬ 
terest in real property by exercise of 
the power of eminent domain, it shall 
institute formal condemnation pro¬ 
ceedings and not intentionally make it 


necessary for an owner to institute 
legal proceedings to prove the fact of 
the taking of his real property. 

§ 42.105 Preliminary acquisition notice. 

As soon as feasible in the acquisition 
process, but not later than the time at 
which the owner is invited to accompa¬ 
ny the appraiser on the appraiser’s in¬ 
spection of the real property, the 
State agency shall issue to the owner a 
preliminary acquisition notice which— 

(a) Informs him of its interest in ac¬ 
quiring his real property; 

(b) When applicable, informs him 
that such preliminary acquisition 
notice is neither a notice of displace¬ 
ment nor a notice to vacate and that it 
does not establish any eligibility for 
relocation payments or other reloca¬ 
tion assistance specified in the regula¬ 
tions in this part; 

(c) Includes a copy of either (1) the 
HUD information brochure, “When a 
Public Agency Acquires Your Proper¬ 
ty," or (2) a statement which contains 
substantially the same information, 
modified as necessary to conform to 
the requirements of State law. 

§ 42.107 Criteria for appraisals. 

(a) Qualifications of appraisers. The 
State agency shall establish criteria 
for determining the minimum qualifi¬ 
cations of appraisers. Appraisal quali¬ 
fications shall be consistent with the 
level of difficulty of the appraisal as¬ 
signment. The State agency shall 
obtain a signed statement by each ap¬ 
praiser setting forth his appraisal 
qualifications, and it shall review the 
experience and education and other 
qualifications of appraisers and identi¬ 
fy and employ only qualified apprais¬ 
ers to perform the appraisals. 

(b) Appraisal standards. The State 
agency’s appraisals of fair market 
value shall be based upon nationally 
recognized appraisal standards and 
techniques to the extent that such 
principles are consistent with the con¬ 
cepts of value and the rules on the ad¬ 
missibility of evidence of value under 
the eminent domain law of the State. 

(c) Documentation. Appraisal re¬ 
ports must contain sufficient docu¬ 
mentation, including supporting valu¬ 
ation data and the appraiser’s analyses 
of that data, to demonstrate the cor¬ 
rectness of the appraiser’s opinion(s) 
of value. 

(d) Conflict of interest No appraiser 
shall have any interest, direct or indi¬ 
rect, in the real property which he ap¬ 
praises for the State agency that 
would in any way conflict with his per¬ 
formance of the appraisal. No apprais¬ 
er shall act as a negotiator for the 
State agency or the owner in the ac¬ 
quisition of real property which he 
has appraised in connection with the 
project, except that a review appraiser 
on the staff of the State agency is not 
precluded from acting as a negotiator 


for the State agency. Compensation 
for an appraisal shall not be based on 
the amount of the valuation. 

§ 42.109 Review of appraisals. 

(a) Evaluation of appraisals. If the 
appraised fair market value of the real 
property to be acquired exceeds 
$2,000, the appraisal(s) of the property 
shall be reviewed by a qualified staff 
appraiser or independent fee apprais¬ 
er. The reviewer shall determine the 
adequacy of the appraiser’s reasoning 
and whether the appraisal conforms 
with recognized appraisal practices. In 
practicular, the reviewer shall deter¬ 
mine the correctness of the appraiser s 
opinion of the fair market value of the 
property. To the extent appropriate, 
the reviewer shall require the apprais¬ 
er to make necessary corrections in his 
appraisal report. After any necessary 
corrections are made, the reviewer 
shall determine the acceptability of 
the appraisal report. 

(b) Review appraiser's report If the 
review appraiser finds the appraisal 
report(s) to be acceptable, he shall set 
forth in a written report his recom¬ 
mendation as to the fair market value 
of the property. The reviewer’s report 
shall identify the appraisal report(s) 
reviewed and explain the basis for his 
recommendation. 

§42.111 Establishment of just compensa¬ 
tion. 

(a) General. Except where HUD pro¬ 
gram regulations specify that HUD 
shall determine just compensation, 
the State agency shall establish the 
amount of just compensation to be of¬ 
fered to the owner for the real proper¬ 
ty. Such amount shall not be less 
than— 

(1) The State agency’s review ap¬ 
praiser’s recommendations as to the 
fair market value of the property; or 

(2) The fair market value estimate 
set forth in the agency’s approved ap¬ 
praisal, if the property is valued at 
$2,000 or less and the appraisal is not 
reviewed by a qualified review apprais¬ 
er. 

(b) Just compensation for tenant- 
owned improvements. If any real prop¬ 
erty improvement has been identified 
as being the property of a tenant who 
has the right to remove it or- the obli¬ 
gation to remove it at the expiration 
of his term, the State agency shall de¬ 
termine as just compensation for such 
improvement the larger of— 

(1) The amount which the improve¬ 
ment contributes to the fair market 
value of the real property (this may be 
defined as the amount by which the 
fair market value of the real property 
with the improvement exceeds the fair 
market value of the real property 
without the improvement); or 

(2) The value of the improvement 
for removal from the real property. 

(c) Influence of projects on just com¬ 
pensation. To the extent permitted by 
State law: 
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(1) In determining just compensa¬ 
tion for real property to be acquired, 
the State agency shall disregard any 
decrease or increase in the fair market 
value of the real property, prior to the 
date of valuation, caused by the pro¬ 
ject for which the property is to be ac¬ 
quired, or by the likelihood that the 
property would be acquired for the 
project other than that due to phys¬ 
ical deterioration within the reason¬ 
able control of the owner; and 

(2) In the case of a partial acquisi¬ 
tion, just compensation for the part 
acquired shall be the amount by which 
the fair market value of the entire 
property of the owner, disregarding 
the increase or decrease in value 
caused by the project, exceeds the fair 
market value of the remainder, taking 
into account the increase or decrease 
caused by the project. 

(d) Owner retention of improve¬ 
ments. If the owner of a real property 
improvement is permitted to retain it 
for removal off-site, the amount deter¬ 
mined to be just compensation for the 
interest in real property to be acquired 
from him shall be not less than the 
amount determined by subtracting the 
salvage value of the improvements he 
retains for off-site removal from the 
amount determined to be just compen¬ 
sation for his entire interest in the 
real property. 

(e) Payments in excess of just com¬ 
pensation. Unless prohibited by State 
law or HUD program regulations, the 
State agency may pay an owner, as 
compensation for his real property, an 
amount in excess of the fair market 
value of such real property. However, 
any such determination shall be on a 
case-by-case basis and a justification 
shall be included in the applicable case 
file. An example of circumstances 
which could Justify such action is 
where the estimated cost to acquire a 
property through condemnation ex¬ 
ceeds the amount of a negotiated set¬ 
tlement offer. Another example is 
where the State agency determines 
that the fair and equitable measure of 
compensation for the acquisition is 
the cost of a substitute facility. 

§ 42.113 Statement of the basis for the de¬ 
termination of just compensation. 

At the time of the initiation of nego¬ 
tiations to acquire the real property, 
the State agency shall furnish the 
owner, along with the initial written 
purchase offer, a written statement of 
the basis for the determination of just 
compensation. To the extent permit¬ 
ted by State law. the statement shall 
include the following— 

(a) An accurate description and loca¬ 
tion identification of the real property 
and the interest in the real property 
to be acquired. 

(b) An inventory identifying the 
buildings, structures, fixtures, and 
other improvements, including appur¬ 


tenant removable building equipment, 
which are are considered to be part of 
the real property for which the offer 
of just compensation is made. To the 
extent known, the owner of each item 
of the inventory which is not owned 
by the owner of the land shall be iden¬ 
tified. 

<c) A recital of the amount of the 
offer and a declaration that such 
amount— 

(1) Is the full amount believed by 
the State agency to be just compensa¬ 
tion for the property and is not less 
than the approved appraisal of the 
fair market value of the property; 

(2) Disregards any increase or de¬ 
crease in the fair market value of the 
property caused by the project for 
which the property is to be acquired, 
or by the likelihood that the property 
would be acquired for such project, 
other than that due to physical dete¬ 
rioration within the reasonable con¬ 
trol of the owner, and 

(3) Does not reflect any relocation 
payments or other relocation assis¬ 
tance which the owner is entitled to 
receive. 

(d) The recognized definition of the 
term * 4 fair market value” or equivalent 
term used in the State in which the 
real property is located. 

(e) A brief explanation of the princi¬ 
pal appraisal techniques used in ap¬ 
praising the real property (e.g., market 
data approach, capitalization of net 
income approach, and/or replacement 
cost approach). 

(f) In the case of a tenant-owned im¬ 
provement, the amount determined to 
be just compensation for the improve¬ 
ment and the basis for such determi¬ 
nation as set forth in § 42.111(b) (just 
compensation for tenant-owned im¬ 
provements). 

(g) If only a portion of a property is 
to be acquired, an apportionment of 
the total estimated just compensation 
for the partial acquisition between— 

(1) An amount representing just 
compensation for the real property to 
be acquired (the amount considered to 
be the fair market value of the portion 
to be acquired as part of the whole 
property); and 

(2) An amount representing any 
damages and benefits to the remaining 
portion of the property, together with 
a brief description of such damages 
and benefits. 

§42.115 Acquisition of tenant-owned im¬ 
provements. 

(a) Improvements considered to be 
real property. If any building, struc¬ 
ture, fixture, or other improvement 
would be considered to be real proper¬ 
ty if it was owned by the owner of the 
real proprty on which it is located, it 
shall be considered to be a real proper¬ 
ty improvement for purposes of this 
Subpart. 

(b) Offer to acquire. If any real prop¬ 
erty improvement has been identified 


as being the property of a tenant who 
has the right to remove it or the obli¬ 
gation to remove it at the expiration 
of his term, the State agency shall fur¬ 
nish the tenant a WTitten offer to ac¬ 
quire such improvement for the 
amount determined to be just compen¬ 
sation for the improvement as de¬ 
scribed at § 42.111(b) and a written 
statement of the basis for its determi¬ 
nation as described at § 42.113. 

(c) Special conditions. No payment 
shall be made to a tenant for his real 
property improvements unless— 

(1) The tenant, in consideration for 
the payment, assigns, transfers, and 
releases to the State agency all his 
right, title, and interest in the im¬ 
provement; 

(2) The Owner of the real property 
on which the improvement is located 
disclaims all interest in the improve¬ 
ment; and 

(3) The payment does not result in 
the duplication of any compensation 
otherwise authorized by law. 

(d) Right to alternative compensa¬ 
tion. A tenant has the right to reject 
payment under this section and obtain 
payment for his real property inter¬ 
ests in accordance with other applica¬ 
ble law. 

§ 42.117 Notice of determination not to ac¬ 
quire. 

If the State agency has issued a pre¬ 
liminary acquisition notice or a firm 
offer to acquire, and later determines 
not to acquire the real property, it 
shall so notify the owner and any 
person who is occupying the property 
or has received a preliminary reloca¬ 
tion notice (described at §42.207). The 
notice shall be served in writing within 
10 days after the determination not to 
acquire and shall appropriately notify 
those who will not be eligible for relo¬ 
cation assistance. However, if a notice 
of displacement (described at §42.209) 
has already been issued, it may not be 
cancelled, unless the person has not 
yet moved and the State agency agrees 
to reimburse him for any expenses in¬ 
curred to satisfy any binding contrac¬ 
tual relocation obligations entered 
into during the period the notice of 
displacement was in effect. 

§42.119 Expenses incidental to transfer 
of title. 

(a) Eligible costs. The State agency 
shall reimburse the owner for all rea¬ 
sonable expenses he necessarily in¬ 
curred for— 

(1) Recording fees, transfer taxes, 
documentary stamps, and similar ex¬ 
penses incidential to conveying the 
real property to the State agency. 
However, the State agency is not re¬ 
quired to pay costs solely required to 
perfect the owner's title to the real 
property; 

(2) Penalty costs and other charges 
for prepayment of any preexisting re- 
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corded mortgage entered Into In good 
faith encumbering the real property; 
and 

(3) The pro rata portion of any pre¬ 
paid real property taxes and other 
charges for public services such as 
water, sewerage and trash collection, 
which are allocable to the period sub¬ 
sequent to the date the State agency 
obtains title to, or effective possession 
of the property, whichever is first. 

(b) Method of payment Whenever 
possible, the State agency shall pay 
for costs eligible for reimbursement 
under this section directly and mini¬ 
mize the need for an owner to pay any 
such costs from his own finances and 
then claim reimbursement from the 
State agency. If the real property is 
acquired by direct purchase, reim¬ 
bursement of documented settlement 
costs shall be made at settlement. If 
the property is acquired by condemna¬ 
tion, such reimbursement shall be 
made as soon as possible after the de¬ 
posit of funds to satisfy the court 
award. 

(c) Claims after acquisition . A claim 
by the owner for reimbursement of 
settlement costs shall be submitted to 
the State agency within 6 months 
after the acquisition of the property 
or the court award in a condemnation 
proceeding. However, the State agency 
may extend this time period. 

(d) Appeals . An owner who believes 
that he has been denied the full 

✓'amount of a payment to which he is 
entitled under paragraph (a) of this 
section may appeal that denial under 
Subpart J (Appeals) of the regulations 
in this part. 

§ 42.121 Statement of settlement cost. 

A statement of settlement cost shall 
be prepared and furnished to the 
owner at the settlement of the acquisi¬ 
tion, or as soon as feasible after the 
award of the judgment in a condemna¬ 
tion proceeding. The statement shall 
include an identification of all known 
incidental costs lor which the owner 
has been reimbursed or may be enti¬ 
tled to reimbursement under §42.119 
(Expenses incidental to transfer of 
title). The statement shall be dated 
and certified as true and correct by 
the closing attorney or other person 
handling the transaction. 

§ 42.123 Certain litigation expenses. 

(a) General The State agency shall 
reimburse the owner of the real prop¬ 
erty for the owner’s reasonable costs, 
disbursements and expenses, including 
reasonable attorney, appraisal and en¬ 
gineering fees, actually and necessar¬ 
ily incurred because of a condemna¬ 
tion proceeding, if— 

(1) The final Judgment of the court 
having jurisdiction over the condem¬ 
nation proceeding is that the State 
agency cannot acquire the real proper¬ 
ty by condemnation; or 


(2) The condemnation proceeding is 
abandoned by the State agency other 
than under an agreed-upon settlement 
of the proposed acquisition of the 
property by direct purchase; or 

(3) A court of competent Jurisdiction 
renders a judgment in favor of the 
owner as plaintiff in an inverse con¬ 
demnation proceeding or the State 
agency effects a settlement of such 
proceeding. 

(b) Time for filing claim. A claim for 
payment under paragraph (a) of this 
section shall be submitted within 6 
months after final judgment in the 
condemnation proceeding, or the 
abandonment of the proceeding by the 
State agency, whichever is applicable. 
However, the State agency may 
extend this time period. 

(c) Documentation of claim. A claim 
for payment under paragraph (a) of 
this section shall be supported by such 
reasonable documentation as may be 
required by the State agency. 

(d) Appeals. Any owner who believes 
that he has been denied the full 
amount of a payment to which he is 
entitled under paragraph (a) of this 
section may appeal the denial under 
Subpart J (Appeals) of the regulations 
in this part. 

§42.125 Donations. 

Nothing in these regulations shall 
prevent a person from donating real 
property or any of the compensation 
payable for such real property, if prior 
to the donation— 

(a) The State agency informs the 
owner in writing as to the amount it 
has established as just compensation 
for the real property as described at 
§42.111; and 

(b) The owner indicates in writing 
that although he understands that he 
cannot be required to donate the prop¬ 
erty or sell it to the State agency at 
less than the amount determined to be 
just compensation, he voluntarily 
agrees to do so. 

§ 42.127 Acquiflilion recordkeeping. 

The State agency shall maintain a 
separate acquisition file for each real 
property acquisition for at least three 
years after completion of the project, 
final settlement of the acquisition, or 
the disposition of the applicable relo¬ 
cation records, whichever is later. All 
data shall be rea dily accessible and 
available to HUD on request. Except 
as otherwise specified, each separate 
acquisition file shall include— 

(a) The applicable HUD project 
number, date of project approval, and 
the State agency’s parcel number for 
the real property; 

(b) Copy of the preliminary acquisi¬ 
tion notice and evidence, including 
date, of receipt by owner, 

(c) Evidence that owner w r as invited 
to accompany each appraiser on his in¬ 
spection of the real property; 


(d) Copy of any appraisal report, in¬ 
cluding any review appraiser’s report 
on which the determination of Just 
compensation was based. However, 
such appraisal report(s) may be filed 
separately with an appropriate refer¬ 
ence in the acquisition file; 

(e) Copy of document establishing 
just compensation; 

(f) Copy of the wTitten purchase 
offer, including all basic terms and 
conditions, and citation of date of de¬ 
livery to owner; 

(g) Copy of the statement of the 
basis for the determination of just 
compensation and citation of date of 
delivery to owner; 

(h) Copy of any purchase agree¬ 
ment, deed, declaration of taking, 
waiver, or related document involving 
the conveyance; 

(i) Copy of the statement of settle¬ 
ment cost; 

(J) Evidence that owner received 
purchase price; and 

(k) Copy of any appeal concerning a 
payment under §42.119 or §42.123, to¬ 
gether with a copy of all pertinent de¬ 
terminations and other relevant docu¬ 
mentation. 

§42.129 Effect of these regulations on ac¬ 
quisition. 

(a) The provisions of §§42.103. 

42.107, 42.109, 42.111, 42.113, and 

42.125 create no rights or liabilities 
and shall not affect the validity of any 
property acquisition by purchase or 
condemnation. 

(b) Nothing in these regulations 
shall be construed as creating in any 
condemnation proceedings brought 
under the power of eminent domain, 
any element of value or of damage not 
in existence immediately prior to Jan¬ 
uary 2. 1971. 

Subport C—General Relocation Requirements 

§ 42.201 Purpose. 

This Subpart prescribes general re¬ 
quirements governing the provision of 
relocation payments and other reloca¬ 
tion assistance under the regulations 
in this part. 

§ 42.203 Applicability of relocation re¬ 
quirements. 

(a) General These regulations apply 
to the relocation of any displaced 
person as defined at § 42.49 that occurs 
on or after the effective date of these 
regulations. Except as provided in 
paragraphs (b), (c), (d), and (e) of this 
section, any displacement in connec¬ 
tion with a project shall be considered 
to be displacement for the project and 
to be subject to the regulations in this 
part, if it occurs on or after the date 
of— 

(l) The applicable contract for Fed¬ 
eral financial assistance for the pro¬ 
ject; or 

(2) HUD approval of a budget for 
project execution activities resulting 
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in displacement, if the pertinent con¬ 
tract for Federal financial assistance is 
later executed. 

(b) Community development block 
grant program. Any displacement 
which results from the acquisition of 
real property shall be considered to be 
for an activity assisted under the com¬ 
munity development block grant pro¬ 
gram and subject to the regulations in 
this part, if— 

(1) It occurs on or after the date of 
the submission of the application re¬ 
questing the Federal financial assis¬ 
tance which is granted for an activity 
in connection with which the acquisi¬ 
tion has been or will be undertaken; or 

(2) It occurs within three years prior 
to the date of the submission of the 
application requesting such Federal fi¬ 
nancial assistance for an activity in 
connection with which the displace¬ 
ment has been undertaken and the as¬ 
sisted activity includes demolition on 
the real property or the construction 
or rehabilitation on the real property 
of a facility or other improvement 
that has the same or similar use as 
that planned for construction or reha¬ 
bilitation on the real property at the 
time of the displacement. For exam¬ 
ple, if the assisted activity includes 
construction of a neighborhood facili¬ 
ty and an order to vacate the site for 
construction of such facility was 
issued within three years prior to sub¬ 
mission of the application, such dis¬ 
placement may be considered to be 
subject to the regulations in this part. 
However, this provision does not apply 
to any displacement which occurs 
prior to the effective date of these reg¬ 
ulations. 

(c) Low-income public housing pro¬ 
gram. Displacement that results from 
the acquisition of real property by a 
State agency, or by a private developer 
under turnkey procedures, in connec¬ 
tion with a low-income public housing 
project (see § 42.61(b)), shall be consid¬ 
ered to be for the project and to be 
subject to the regulations in this part, 
if it occurs on or after the date of the 
annual contributions contract or the 
date of tentative site approval by 
HUD, whichever is later. For purposes 
of providing relocation assistance or a 
notice of right to continue in occupan¬ 
cy (described at §42.211) under turn¬ 
key new construction or turnkey ac¬ 
quisition of existing housing proce¬ 
dures, the execution of the contract of 
sale between the private developer and 
the State agency is deemed to be both 
the “initiation of negotiations” and 
the “acquisition” of the property. 

(d) Section 8 housing assistance pay¬ 
ments program. Displacement result¬ 
ing from acquisition by a State agency 
in connection with a project assisted 
under the Section 8 housing assistance 
payments program (see § 42.61(c)) 
shall be considered displacement for 
the project and to be subject to the 
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regulations in this part, if it occurs on 
or after the date HUD notifies the 
State agency that its final proposal is 
approved. 

(e) Model cities program. (1) Dis¬ 
placement resulting from acquisition 
in connection with a model cities pro¬ 
gram (see §42.61(0)) shall be consid¬ 
ered displacement for the project, if it 
occurs on or after— 

(1) The date of the applicable con¬ 
tract for Federal financial assistance 
for the project; or 

(ii) The date approved by HUD for a 
specific undertaking upon the request 
of the State agency, if the displace¬ 
ment occurs prior to the approval of 
the pertinent contract for Federal fi¬ 
nancial assistance, and such contract 
for Federal financial assistance is later 
executed and the comprehensive city 
demonstration program thereafter 
identifies the undertaking as one 
being carried out in connection with 
such program. 

(2) In any case in which a compre¬ 
hensive city demonstration program is 
amended to incorporate a displace¬ 
ment causing activity which was car¬ 
ried out prior to the date of such 
amendment and to recognize the eligi¬ 
bility of persons displaced by reason of 
any such activity, the displacement 
shall be considered displacement for 
the project and the date of displace¬ 
ment for such person shall be consid¬ 
ered to be the date on which the com¬ 
prehensive city demonstration pro¬ 
gram was amended to include the dis¬ 
placement causing activity. 

§ 42.205 Displacement for code enforce¬ 
ment, demolition, or rehabilitation 
under certain programs. 

(a) General If a person moves as a 
direct result of code enforcement, de¬ 
molition, or rehabilitation under the 
urban renewal, neighborhood develop¬ 
ment, code enforcement, model cities, 
demolition or interim assistance pro¬ 
grams (see paragraphs (j), (k), (o), (r), 
and (s) of §42.61), he shall be deemed 
to have been displaced as a result of 
acquisition and shall be eligible as a 
displaced person for relocation assis¬ 
tance under the regulations in this 
part. 

(b) Code enforcement and demoli¬ 
tion. If the State agency has deter¬ 
mined that code enforcement or demo¬ 
lition that is in accordance with the 
approved plan for the project cannot 
reasonably be undertaken without the 
vacating of the real property (other 
than for a temporary period in accor¬ 
dance with §42.49(0(6) or §42.211), it 
shall issue a written notice to vacate to 
each person occupying the real prop¬ 
erty. The issuance of the notice to 
vacate shall be deemed to be both the 
“initiation of negotiations” and the 
“acquisition” of the real property. The 
notice to vacate may be consolidated 
with the notice of displacement (de¬ 
scribed at §42.209). 
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(c) Rehabilitation. If the State 
agency has (1) entered into a written 
agreement with the owner of the real 
property under which rehabilitation 
activities will be undertaken in accor¬ 
dance with HUD policies and require¬ 
ments and the approved plan for the 
project and (2) determined that such 
activities cannot be undertaken with¬ 
out the vacating of the real property 
(other than for a temporary period in 
accordance with § 42.49(c)(4) or 
§42.211), the execution of such writ¬ 
ten agreement or the approval of the 
permanent financing for the rehabili¬ 
tation, whichever is later, is deemed to 
be both the “initiation of negotia¬ 
tions” and the “acquisition” of the 
real property. The notice of displace¬ 
ment (described at §42.209) issued to 
each tenant shall inform him of the 
owner’s agreement to undertake the 
rehabilitation. 

§ 42.207 Preliminary relocation notice. 

(а) General As soon as feasible, but 
not later than 30 days after the date 
of the initiation of negotiations, the 
State agency shall issue a preliminary 
relocation notice to each person occu¬ 
pying the real property. The notice 
shall— 

(1) In the case of a tenant, inform 
him that the State agency has initiat¬ 
ed (or intends to initiate) negotiations 
to acquire the real property and the 
applicable or estimated date; and 

(2) Insofar as possible, inform the 
person whether or not he will be re¬ 
quired to relocate permanently as a 
result of the State agency’s acquisition 
of the real property; 

(3) Explain that such preliminary re¬ 
location notice is not a notice to vacate 
the real property and that if the 
person moves from the property, 
except after being issued a notice of 
displacement (described at §42.209), 
he will not be entitled to relocation 
payments or other relocation assis¬ 
tance under the Uniform Act. 

(4) Indicate that as soon as practical, 
but not later than 10 days after the ac¬ 
quisition (or the period specified in ap¬ 
plicable program regulations), the 
person will receive a notice of displace¬ 
ment (described at § 42.209) or a notice 
of right to continue in occupancy (de¬ 
scribed at § 42.211), as the case may be. 
The provisions of the notice or notices 
to which reference is made shall be 
generally described; 

(5) Inform the person of the applica¬ 
ble policies contained in paragraphs 
(b). (c)(2). and (c)(3) of §42.209 (notice 
of displacement); and 

(б) Include a copy of either (i) the 
applicable HUD information 
brochure(s), “Relocation Assistance to 
Displaced Homeowners and Tenants”, 
or “Relocation Assistance to Displaced 
Businesses, Farms, and Nonprofit Or¬ 
ganizations”, or (ii) statement(s) con¬ 
taining substantially the same infor- 
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matlon, modified as necessary to con¬ 
form to the requirements of State law. 

(b) Notice not required. The State 
agency is not required to issue any 
preliminary relocation notice If a 
notice of displacement (described at 
§ 42.209) or a notice of right to contin¬ 
ue in occupancy (described at §42.211) 
is issued within 30 days after the initi¬ 
ations of negotiations. 

§ 12.209 Notice of displacement. 

(a) General. Within 10 days after the 
acquisition (or the period specified in 
applicable program regulations), the 
State agency shall issue a written 
notice of displacement to each person 
to be displaced (see definition of dis¬ 
placed person at §42.49). The notice 
shall explain that in order to carry out 
the project it will be necessary for the 
person to move and that to assist him 
in moving (assuming he moves on or 
after the specified effective date of 
the notice) he wili be entitled to cer¬ 
tain relocation payments and other as¬ 
sistance under the Uniform Act. The 
notice shall generally describe such re¬ 
location assistance, including the 
maximum allowable dollar amount or 
range of each payment for which he 
will apparently be eligible, any condi¬ 
tions of eligibility, the procedures for 
obtaining the payment(s), and the ser¬ 
vices and other assistance that will be 
available to aid in his relocation. If a 
preliminary relocation notice (de¬ 
scribed at §42.207) was not previously 
issued, the notice of displacement 
shall also Include the information de¬ 
scribed at § 42.207(a)(6). The notice of 
displacement shall be effective not 
later than the date of acquisition nor 
earlier than the date of the initiation 
of negotiations. 

(b) Occupant request for notice. At 
any time after the initiation of negoti¬ 
ations. a person occupying the real 
property may request the State 
agency to issue him a notice of dis¬ 
placement. Within 30 days after re¬ 
ceiving his request, the State agency 
shall consider the person's stated rea¬ 
sons for making the request and either 
issue a notice of displacement or a 
written statement denying the request 
and stating its reasons for denial. If a 
tenant, who is in occupancy of the 
property as of the initiation of negoti¬ 
ations, requests a notice of displace¬ 
ment after being required to vacate 
the real property by the property 
owner for any reason other than for 
cause, the State agency shall grant his 
request. 

(c) Automatic notice of displace¬ 
ment A person shall be deemed to 
have been issued a notice of displace¬ 
ment, effective immediately or on the 
date of acquisition, whichever is earli¬ 
er. if— 

(1) He is not issued a preliminary re¬ 
location notice (described at §42.207) 
within 30 days after the date of the 


initiation of negotiations. However, if 
the State agency later issues a prelimi¬ 
nary relocation notice to a person who 
has not yet moved and agrees to reim¬ 
burse him for any expenses incurred 
to satisfy any binding contractual relo¬ 
cation obligations which he entered 
into during the period in which the 
automatic notice of displacement was 
in effect, such automatic notice of dis¬ 
placement is cancelled; 

(2) He is not issued a written notice 
of displacement under this section or a 
notice of right to continue in occupan¬ 
cy (described at §42.211) within ten 
(10) days after the acquisition (or the 
period specified in applicable program 
regulations): or 

(3) The commitments to him under a 
notice of right to continue in occupan¬ 
cy (described at §42.211) are not ful¬ 
filled. To obtain relocation assistance 
if the State agency does not immedi¬ 
ately acknowledge his right to reloca¬ 
tion assistance as a displaced person, 
the person must file an appeal under 
Subpart J (Appeals) within six months 
after (i) his permanent move from the 
property, or (ii) the end of the 4-year 
occupancy period, whichever is earlier. 

(d) Installment purchase contracts. 
For purposes of this section, if the 
State agency enters into a contract to 
purchase real property through in¬ 
stallment payments, the execution of 
such contract is deemed to be the “ac¬ 
quisition”. 

§42.211 Notice of right to continue in oc¬ 
cupancy. 

(a) General If a tenant of a dwelling 
(not an owner-occupant) is permitted 
to continue in occupancy of a dwelling 
in accordance with the provisions of 
this section, he is not considered a dis¬ 
placed person under the Uniform Act 
or the regulations in this part. Within 
(10) days after the acquisition (or the 
period specified in applicable program 
regulations), the State agency shall 
issue to each residential tenant who 
vyill not be displaced a written notice 
of his right to continue in occupancy, 
which contains the following condi¬ 
tions— 

(1) The tenant shall have the right 
to lease and occupy a decent, safe, and 
sanitary dwelling which is either his 
current dwelling or a comparable re¬ 
placement dwelling located within the 
same building or nearby building lo¬ 
cated on the real property, for a con¬ 
tinuous period of at least four years. 
The four-year period shall being on 
the date of acquisition, or the date the 
dwelling is placed in decent, safe, and 
sanitary condition, or the termination 
date of any required temporary reloca¬ 
tion, whichever is later. 

(2) The tenant’s monthly housing 
cost (defined at §42.67) for the four- 
year period shall not exceed twenty- 
five percent of his gross income, or the 
fair market rent for the dwelling, 
whichever is lesser; 


(3) The tenant shall not be required 
to move from his dwelling, other than 
for cause, unless the move is necessary 
to permit rehabilitation or demolition 
If any such move is required, (i) not 
more than one temporary relocation 
by the tenant shall be required, (ii) 
the temporary relocation, Lf any. shall 
not exceed twelve months in duration, 
(iii) a decent, safe, and sanitary dwell¬ 
ing shall be available to the tenant for 
the period of any temporary reloca¬ 
tion, and (iv) the State agency shall 
pay actual reasonable out-of-pocket 
expenses, including any moving costs 
or increase in monthly housing costs, 
incurred by the tenant in connection 
with the move and/or temporary relo¬ 
cation; and 

(4) If the tenant is required to 
vacate the dwelling during the four- 
year period for any reason, other than 
for cause, or if any of the other com¬ 
mitments to him under this notice are 
not met, the tenant shall automatical¬ 
ly be deemed to have been issued a 
notice of displacement (described as 
§42.209) and to be entitled as a dis¬ 
placed person to relocation payments 
and other relocation assistance under 
the Uniform Act and the regulations 
in this part, which assistance shall be 
generally described. If the State 
agency does not immediately acknowl¬ 
edge the tenant’s right to such reloca¬ 
tion assistance, he may file an appeal 
under Subpart J (Appeals). 

(b) Special condition. The State 
agency shall take such steps as may be 
necessary to insure that no person 
who continues in occupancy under the 
provisions of this section is subjected 
to an unreasonable change in the 
character of his immediate environ¬ 
ment without being given the opportu¬ 
nity to move and qualify for relocation 
assistance as a displaced person. For 
example, an elderly person shall not 
be subjected without alternative 
choices to a sharp increase in the 
number of children occupying nearby 
units. 

(c) Recordkeeping. The State agency 
shall maintain a separate file for each 
tenant issued a notice in accordance 
with this section. All data shall be 
readily available to HUD on request. 
Each file shall be retained for at least 
three years after the termination of 
the four-ye^r guarantee period and 
shall contain- 

(1) A copy of the notice of right to 
continue in occupancy issued to the 
tenant; 

(2) Documentation of the 
deterraination(s) of the rent to be paid 
by the tenant during the four-year 
guarantee period; 

(3) If a temporary relocation is re¬ 
quired. evidence of compliance with 
paragraph (a)(3) of this section; 

(4) An inspection certificate indicat¬ 
ing that the dwelling was decent, safe, 
and sanitary at the beginning of the 
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four-year period and the date that 
period began; and 

(5) A copy of any appeal filed in ac¬ 
cordance with Subpart J and all perti¬ 
nent determinations thereunder. 

§42.213 Availability of comparable re¬ 
placement dwelling prior to displace¬ 
ment 

(a) General No person to be dis¬ 
placed shall be required to move from 
his dwelling, unless he has been given 
a reasonable choice of opportunities to 
relocate to a comparable replacement 
dwelling (defined at §42.45). No mi¬ 
nority or low-income person shall be 
required to move unless he has been 
given reasonable opportunities to relo¬ 
cate to a comparable replacement 
dwelling that is not located in an area 
of low-income and/or minority concen¬ 
tration. These requirements shall be 
considered satisfied if the person is of¬ 
fered and refuses without justification 
specifically identified opportunities to 
relocate to a comparable replacement 
dwelling that meets applicable criteria. 
However, if a person must be required 
to move because he refuses to accept 
any of the opportunities provided to 
him to enable him to relocate to a 
comparable replacement dwelling and 
refuses to move to a decent, safe, and 
sanitary dwelling of his own choice, 
the State agency shall include in the 
case file a full justification for its 
action. That justification shall de¬ 
scribe in detail the specific opportuni¬ 
ties and assistance (see §42.215) pro¬ 
vided to the person prior to his dis¬ 
placement to enable him to relocate to 
a comparable replacement dwelling. 

(b) Circumstances permitting 
waiver: The provisions of pararaph (a) 
of this section implement Section 
205(c)(3) of the Uniform Act. These 
provisions will not be waived, unless it 
is necessary for the State agency to re¬ 
quire a person to move because of— 

(1) A major disaster as defined in 
Section 102(c) of the Disaster Relief 
Act of 1974 (42 U.S.C. 5121); or 

(2) A Presidentially declared nation¬ 
al emergency; or 

(3) Another extraordinary or emer¬ 
gency situation requires immediate va¬ 
cation of the real property, such as 
when continued occupancy of the 
dwelling constitutes a substantial 
danger to the health or safety of the 
occupants or the public. 

(c) Request for waiver. If the State 
agency believes that a waiver of the 
provisions of paragraph (a) of this sec¬ 
tion is necessary, it shall request HUD 
approval for the waiver as soon as pos¬ 
sible. The request shall be submitted 
to the HUD Area Office and shall in¬ 
clude— 

(1) An explanation of the necessity 
for a waiver of the provisions of para¬ 
graph (a) of this section; 

(2) An estimate of the duration of 
the resulting temporary relocation; 
and 


(3) A copy of the notice sent or to be 
sent in accordance with paragraph (e) 
of this section. 

(d) Conditions of temporary reloca¬ 
tion. Whenever a person to be dis¬ 
placed is required to relocate for a 
temporary period, the State agency 
shall— 

(1) Assure that a decent, safe, and 
sanitary dwelling is made available to 
the person for the period of the tem¬ 
porary relocation; 

(2) Assure that, at the earliest possi¬ 
ble time, but in no event later than 12 
months after the date of such move, 
the person is given reasonable oppor¬ 
tunities to relocate permanently to a 
comparable replacement dwelling in 
accordance with the regulations in 
this part; and 

(3) Pay actual reasonable out-of- 
pocket expenses, including any moving 
costs or increase in monthly housing 
cost (defined at §42.67), incurred in 
connection with the temporary reloca¬ 
tion. 

(e) Notice to affected persons. As 
soon as possible, the State agency 
shall furnish a notice to each affected 
person informing him of the require¬ 
ments of paragraph (d) of this section 
and also that his eligibility to receive 
relocation payments and other assis¬ 
tance under the regulations in this 
Part to assist him in making a perma¬ 
nent move will not be affected by the 
temporary relocation or any related 
payments. A copy of the notice shall 
be placed in the relocation case file. 

§ 42.215 Relocation assistance advisory 
services. 

(a) General The State agency shall 
carry out a relocation assistance advi¬ 
sory program which satisfies the re¬ 
quirements of Title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d et 
seq.). Title VIII of the Civil Rights Act 
of 1968 (42 U.S.C. 3601 et seq.), and 
Executive Order 11063 (27 FR 11527), 
and offers the services described in 
paragraphs (b) and (c) of this section. 
If the State agency determines that a 
person occupying property adjacent to 
the real property acquired for the pro¬ 
ject is caused substantial economic 
injury because of such acquisition, it 
may offer such services to such 
person. 

(b) Services to be provided. The advi¬ 
sory program shall include such mea¬ 
sures. facilities, and services as may be 
necessary or appropriate in order to— 

(1) Personally interview each person 
to be displaced, determine his reloca¬ 
tion needs and preferences, and ex¬ 
plain to him the relocation payments 
and other assistance for which he may 
be eligible, the related eligibility re¬ 
quirements, and the procedures for ob¬ 
taining such payments and assistance; 

(2) Provide current and continuing 
information on the availability, pur¬ 
chase prices, and rentals of compara¬ 


ble replacement dwellings and compa¬ 
rable commercial and farm properties 
and locations, as the case may be. If 
any referral is made to a decent, safe, 
and sanitary dwelling which is not a 
comparable replacement dwelling or to 
a comparable replacement dwelling for 
which the cost exceeds that to be used 
as the upper limit for establishing a 
replacement housing payment, as de¬ 
termined under § 42.457(a), the State 
agency shall inform the person of his 
right to a comparable replacement 
dwelling and identify the particular 
dwelling(s) and estimated purchase 
price or rental cost used as the basis 
for establishing the upper limit of the 
replacement housing payment. The 
State agency shall not make referrals 
on the basis of listings provided by a 
broker who has not certified his com¬ 
pliance with applicable antidiscrimina¬ 
tion laws; 

(3) Assure that comparable replace¬ 
ment dwellings are available to all per¬ 
sons to be displaced as described at 
§ 42.213(a); 

(4) Assist any person displaced from 
his business or farm operation to 
obtain and become established in a 
suitable replacement location; 

(5) Supply persons to be displaced 
with appropriate information concern¬ 
ing Federal and State housing pro¬ 
grams, disaster loan and other pro¬ 
grams administered by the Small Busi¬ 
ness Administration, and other Feder¬ 
al or State programs offering assis¬ 
tance to persons to be displaced; 

(6) Insure that the relocation pro¬ 
cess does not result in different or sep¬ 
arate treatment on account of race, 
color, religion, national origin, sex, or 
source of income; 

(7) Assure that during the period be¬ 
tween acquisition and displacement, 
property occupied by a person to be 
displaced is maintained in a safe and 
habitable condition; and 

(8) Minimize hardships to persons in 
adjusting to relocation. 

(c) Affirmative action for low- 
income and minority persons. In car¬ 
rying out its relocation activities, the 
State agency shall provide additional 
assistance in order to assure that full 
choice and real opportunities exist for 
low-income and minority families and 
individuals to select replacement 
dwellings from the total housing 
market, thereby facilitating desegrega¬ 
tion and racially and economically in¬ 
clusive patterns of occupancy. All low- 
income and minority persons shall be 
informed through personal interview 
(see § 42.215(b)(1)) of housing opportu¬ 
nities outside of low-income and mi¬ 
nority neighborhoods, and of the full 
scope of additional assistance avail¬ 
able, and shall be encouraged to take 
advantage of these opportunities. The 
State agency shall provide, or secure 
through contract with fair housing or 
civil rights groups, additional assis- 
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tance which shall include, but not to 
be limited to— 

(1) All services necessary to familiar¬ 
ize low-income and minority persons 
with non-impacted neighborhoods in¬ 
cluding transportation, escort services 
to brokers or rental offices, and coun¬ 
seling and help to obtain whatever ser¬ 
vices and sources of assistance may be 
available both before and after reloca¬ 
tion (e.g., schools, transportation, food 
stamps, medicare, jobs). 

(2) All services necessary to insure 
that in securing replacement housing 
persons are not discriminated against 
by brokers, rental agents, or mortgag¬ 
ees on the basis of race, color, religion, 
creed, sex or national origin. Discrimi¬ 
natory acts include, but are not limit¬ 
ed to, refusal to rent or sell, offering a 
unit on different terms, racial steering 
by directing minorities and whites to 
different neighborhoods, and requir¬ 
ing different minimum standards of 
income, payments, deposits, or other 
financial requirements or standards. 
Services to be provided by the State 
agency include, but are not limited to: 
(!) A description in lay language (bilin¬ 
gual if appropriate) of varying types 
of discrimination and of the displaced 
person's rights to remedy under Title 
VIII of the Civil Rights Act of 1968; 
(ii) follow-up testers or auditors if dis¬ 
crimination is suspected, and (iii) assis¬ 
tance in filing for administrative and 
judicial relief if discrimination is al¬ 
leged. 

(d) Coordination of relocation ac¬ 
tivities. The State agency shall coordi¬ 
nate its relocation activities with pro¬ 
ject work and other local governmen¬ 
tal actions to the extent necessary to 
enable it to carry out its relocation as¬ 
sistance advisory program, while 
giving due regard to the relocation 
needs of other local programs. The 
State agency shall cooperate with 
other local displacing agencies to 
insure that, to the extent possible, 
persons displaced receive consistent 
treatment. 

§ 42.217 Fair rental charges. 

The amount charged a former owner 
or tenant for the use of the real prop¬ 
erty between the date of acquisition 
and the date of displacement for the 
project shall not exceed the fair 
market rent or the fair rental value 
for a short-term occupier, whichever is 
less. The monthly rental charge for a 
dwelling so occupied shall not exceed 
25 percent of the person's monthly 
gross income. 

8 42.219 Ninety-day notice. 

(a) General Except as provided in 
paragraph (d) of this section, the 
State agency shall not require any 
person lawfully occupying the real 
property to move from his dwelling 
(see also 842.213, availability of com¬ 
parable replacement dwellings prior to 


displacement) or to move his business 
or farm operation, without at least 90 
days’ advance written notice of the 
earliest date by which he must vacate 
the property. The notice must include 
a specific date by which the property 
must be vacated or include a state¬ 
ment indicating that the occupant will 
be given a further written notice indi¬ 
cating, at least 30 days in advance, the 
specific date by which he must vacate. 

(b) Timing of notice. The 90-day 
notice shall not be given before the 
notice of displacement is issued and in 
no event shall a lawful occupant be re¬ 
quired to vacate the property before 
30 days after the date on which the 
State agency obtains title to the prop¬ 
erty or the legal right of possession of 
the property, whichever is earlier. 

(c) Rehabilitation. Whenever dis¬ 
placement results from rehabilitation 
as specified in 8 42.205(c), the State 
agency shall require the owner of the 
real property to give notice to each 
tenant in accordance with this section. 

(d) Urgent need. An occupant may be 
required to vacate the property on less 
than 90 days’ advance notice if the 
State agency determines that a 90-day 
notice is impracticable, such as when 
the person’s continued occupancy of 
the property would constitute a sub¬ 
stantial danger to his health or safety. 
A copy of the State agency’s determi¬ 
nation shall be sent to HUD within 
three days after its issuance. 

(e) Agreement in negotiated pur¬ 
chase contract An agreement as to the 
time for delivering possession of the 
real property specified in a negotiated 
purchase contract fulfills the require¬ 
ment for a 90-day notice to the owner. 
However, such agreement does not ful¬ 
fill the requirement for a 90-day 
notice to a tenant who is not a party 
to the purchase contract. 

(f) Notice not required. The provi¬ 
sions of this section do not apply in 
any case where— 

(1) The real property is vacant land; 

(2) The occupant initially occupies 
the property after acquisition by the 
State agency; or 

(3) The occupant voluntarily moves 
prior to receiving a notice to vacate 
from the State agency. 

§ 42.221 General requirements—claims for 
relocation payments. 

(a) Documentation. Any claim for a 
relocation payment under Subparts D, 
E, P, G, or H shall be submitted t o the 
State agency on the appropriate HUD 
form and supported by such documen¬ 
tation as may reasonably be required 
by the State agency or HUD to dem¬ 
onstrate expenses incurred, such as 
bills, certified prices, appraisals or 
other evidence of such expenses. How¬ 
ever, the State agency must assure 
that the required HUD form is avail¬ 
able to the displaced person and must 
provide whatever assistance is neces¬ 


sary to enable the person to complete 
the form and file his claim for pay¬ 
ment. 

(b) Time for filing. All claims for a 
relocation payment shall be filed with 
the State agency within 18 months 
after the move is completed, unless 
this time period is waived by the State 
agency. However, a person may appeal 
under Subpart J (Appeal^) the refusal 
of the State agency to waive the 18- 
month time limit. 

(c) Multiple occupants of one ac¬ 
quired dwelling. If two or more occu¬ 
pants. whether or not they are mem¬ 
bers of the same family, lived together 
in the acquired dwelling but moved to 
separate replacement dwellings, each 
such occupant is entitled to his reason¬ 
able prorated share, as determined by 
the State agency, of any payment(s) 
under Subparts E, F. G, and H, that 
would apply if such occupants togeth¬ 
er acquired, or rented, as the case may 
be, and moved to a comparble replace¬ 
ment dwelling. 

(d) Direct payment of claim. The 
State agency shall not withhold any 
part of a relocation payment to a dis¬ 
placed person to satisfy an obligation 
to the State agency. The full amount 
of a relocation payment shall be made 
payable to the eligible claimant, unless 
the claimant designates in writing that 
a specific amount shall be paid to an¬ 
other party. 

§42.223 Relocation payments not consid¬ 
ered as income. 

No relocation payment received by a 
displaced person under the regulations 
in this part shall be considered as 
income for the purposes of the Inter¬ 
nal Revenue Code of 1954, or for the 
purposes of determining the eligibility 
or the extent of eligibility of any 
person for assistance under the Social 
Security Act or any other Federal law. 

§ 42.225 Relocation recordkeeping. 

The State agency shall maintain a 
separate relocation file for each dis¬ 
placed person for at least three years 
after the project has been completed 
or the person has received his final re¬ 
location payment, whichever is later. 
All data shall be readily available to 
HUD on request. The State agency 
shall also maintain a management 
control system that includes regular 
reports to State agency officials as to 
the size and composition of the esti¬ 
mated, active, and completed reloca¬ 
tion workloads. Each separate reloca¬ 
tion file shall include— 

(a) A relocation record form indicat¬ 
ing— 

(1) Name of person displaced or to 
be displaced; 

(2) Address and census tract of 
dwelling or location from which dis¬ 
placement has or will take place; 

(3) Date person first occupied this 
dwelling or location; 
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(4) Characteristics of person, includ¬ 
ing age and sex of members of residen¬ 
tial household, type of enterprise for 
nonresidential unit, minority-group 
classification, etc.; 

(5) Relocation needs of person to be 
displaced; 

(6) Services and assistance provided, 
including nature and dates, beginning 
with the initial contact and/or refer¬ 
ral; 

(7) Referrals made to replacement 
dwelling or location, including date of 
referral, address, sale or rental price, 

etc.: 

(8) Type and amount of each reloca¬ 
tion payment; 

(9) Address and census tract of the 
replacement dwelling or facility, and 
the date of the relocation; and 

(10) In the case of a low-income or 
minority person, an indication as to 
whether or not the replacement and 
referral dwellings are located in an 
area of low-income and/or minority 
concentration; 

(b) A copy of the preliminary reloca¬ 
tion notice (described at §42.207), and 
evidence, including date, of receipt by 
person to be displaced; 

(c) A copy of the notice of displace¬ 
ment described at §42.209 and evi¬ 
dence, including date, of receipt by 
person to be displaced; 

(d) A copy of any lease or other oc¬ 
cupancy agreement between the State 
agency and the occupant and a state¬ 
ment identifying the basis for the 
State agency’s determination of the 
rental; 

(e) If relocation has not been com¬ 
pleted within 6 months following the 
acquisition of the property, an expla¬ 
nation of the reasons for the delay 
and a plan for timely relocation; 

(f) A copy of the 90-day notice re¬ 
quired under § 42.219 or a statement as 
to why no such notice was required; 

(g) A record of the inspection, in¬ 
cluding a description, of the replace¬ 
ment dwelling; 

(h) A copy of each relocation pay¬ 
ment claim form and supporting docu¬ 
mentation submitted by the displaced 
person, a copy of each worksheet or 
other document used to determine eli¬ 
gibility for or the amount of the pay¬ 
ment made, a copy of each check or 
voucher evidencing payment, and a 
copy of all correspondence relating to 
the claim; 

(i) A copy of any appeal filed by the 
displaced person under Subpart J (Ap¬ 
peals), a description of the action 
taken to resolve it, and a copy of all 
Pertinent determinations; and 

(k) Any other pertinent information, 
such as the referral of a discrimina¬ 
tion complaint or information detail¬ 
ing the circumstances and resolution 
of any required temporary relocation. 


PROPOSED RULES 

Subpart D—Moving and Related Expense*— 
Actual Cost* 

§ 42.301 Eligibility. 

(a) General All displaced persons 
are eligible for moving and related ex¬ 
penses as prescribed in this subpart. A 
displaced person who lives on his busi¬ 
ness or farm property may be eligible 
for both a payment as a dwelling occu¬ 
pant and a payment with respect to 
the business or farm operation. 

(b) Least costly approach. The 
amount of payment for an eligible ex¬ 
pense under this subpart shall not 
exceed the least costly method, as de¬ 
termined by the State agency, of ac¬ 
complishing the objective of the pay¬ 
ment without causing undue hardship 
to the displaced person. 

§ 42.303 Actual reasonable moving and re¬ 
lated expenses—residential moves. 

Subject to the limitations contained 
in this subpart, a displaced owner-oc¬ 
cupant or tenant of a dwelling is enti¬ 
tled to actual reasonable expenses 
for— 

(a) Transportation of the displaced 
person and personal property from the 
acquired site to the replacement site. 
Transportation costs for a distance 
beyond 50 miles are not eligible, unless 
the State agency determines that relo¬ 
cation beyond 50 miles is justified: 

(b) Packing, crating, unpacking and 
uncrating of the personal property; 

(c) Disconnecting, dismantling, re¬ 
moving, reassembling and reinstalling 
relocated household appliances, and 
other personal property; 

(d) Storage of the personal property, 
as the State agency determines to be 
necessary; 

(e) Insurance of the personal proper¬ 
ty in connection with the move and 
necessary storage; and 

(f) Other moving-related expenses 
that are not listed as ineligible under 
§42.313, as the State agency deter¬ 
mines to be reasonable and necessary. 

§ 42.305 Actual reasonable moving and re¬ 
lated expenses—nonresidential moves. 

(a) Eligible costs. Subject to the limi¬ 
tations of this subpart, a displaced 
business, farip operation or nonprofit 
organization is entitled to payment for 
actual reasonable expenses for— 

(1) Transportation of personal prop¬ 
erty from the acquired site to the re¬ 
placement site. Transportation costs 
for a distance beyond 50 miles are not 
eligible, unless the State agency deter¬ 
mines that relocation beyond 50 miles 
is justified; 

(2) Packing, crating, unpacking, and 
uncrating the personal property; 

(3) Disconnecting, dismantling, re¬ 
moving, reassembling and installing 
relocated and substitute machinery, 
equipment, and other personal proper¬ 
ty, including connection to utilities 
available nearby and modifications 
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necessary to adapt such property to 
the replacement structure or to utili¬ 
ties available nearby or to adapt such 
utilities to the personal property; 

(4) Storage of the personal property, 
as the State agency determines to be 
necessary; 

(5) Insurance of personal property in 
connection with the move and neces¬ 
sary storage; 

(6) Any license, permit or certifica¬ 
tion required by the displaced person, 
to the extent such cost is. (i) necessary 
to its reestablishment at the replace¬ 
ment location and, (ii) does not exceed 
either the cost for one year or for the 
remaining useful life of the existing li¬ 
cense. permit, or certification, which¬ 
ever is less; 

(7) Professional services, including 
architect's, attorney's and engineer’s 
fees, and consultant’s charges, neces¬ 
sary for (i) planning the move of the 
personal property, (ii) moving the per¬ 
sonal property, or (iii) installing the 
relocated personal property at the re¬ 
placement location; and 

(8) Relettering signs and printing re¬ 
placement stationery made obsolete as 
a result of the move; 

(9) Actual direct loss of tangible per¬ 
sonal property as described at § 42.307; 

(10) Purchase of substitute personal 
property as described at § 42.309; 

(11) Searching for a replacement lo¬ 
cation as described at § 42.311; 

(12) Other moving-related expenses 
that are not listed as ineligible under 
§42.313, as the State agency deter¬ 
mines to be reasonable and necessary. 

(b) Self-move. If the displaced person 
self-moves his business, farm oper¬ 
ation, or nonprofit organization, the 
State agency may approve a payment 
for his moving expenses in an amount 
not to exceed the lowest acceptable 
bid obtained by the State agency, 
without documentation of moving ex¬ 
penses actually incurred. 

(c) Notification to State agency and 
inspection. To be eligible for a pay¬ 
ment under this section, the displaced 
person shall— 

(1) Provide the State agency at least 
30 days' advance written notice of the 
approximate date of the start of the 
move or disposition of the personal 
property, which property shall be gen¬ 
erally described in the notice, except 
that the State agency may waive this 
notice requirement; and 

(2) Permit the State agency to make 
reasonable and timely inspections of 
the personal property at the displace¬ 
ment and replacement sites. 

(d) Exception for certain projects. 
When relocation activities are taking 
place in connection with a project re¬ 
ceiving Federal financial assistance 
under Title I of the Housing Act of 
1949, as amended (42 U.S.C. 1450 et 
seq.) (see §42.61 (j) and (k)) that has 
not been financially closed out by 
HUD, the State agency may, with 
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prior HUD concurrence, make pay¬ 
ments to businesses and arm oper¬ 
ations in accordance with the provi¬ 
sions of § 42.65 (actual reasonable 
moving expenses), 40 FR 7607, effec¬ 
tive March 31, 1975. A request for 
HUD concurrence shall be supported 
by written evidence that the governing 
body of the State agency and the chief 
executive of the locality approve the 
request and that all claims submitted 
by businesses or farm operations dis¬ 
placed by the project will be computed 
on the same basis. No funds used for 
payments to cover costs incurred in ac¬ 
cordance with § 42.65(b)(2) of the reg¬ 
ulations effective March 31, 1975, will 
be included in a calculation of funding 
need in connection with a request for 
urgent needs funds pursuant to sec¬ 
tion 103(b) of the Housing and Com¬ 
munity Development Act of 1974 (42 
U.S.C. 5301 et seq.). 

§ 42.307 Payment for direct losses—nonre- 
sidential moves. 

(a) General A displaced person is en¬ 
titled to payment for actual direct loss 
of an item of tangible personal proper¬ 
ty incurred as a result of moving or 
discontinuing his business, farm oper¬ 
ation, or nonprofit organization. The 
payment shall consist of the reason¬ 
able costs incurred in attempting to 
sell the item plus the lesser of— 

(1) The fair market value of the item 
for continued use at the acquired site, 
less the proceeds from its sale; or 

(2) The estimated cost of moving the 
item as determined under § 42.305, but 
with no allowance for storage. (If the 
business, farm operation or nonprofit 
organization is discontinued, the esti¬ 
mated cost shall be based on a moving 
distance of 50 miles.) 

(b) Advertising sign. The amount of 
a payment for direct loss of an adver¬ 
tising sign, which is personal property, 
shall be the lesser of— 

(1) The depreciated reproduction 
cost of the sign as determined by the 
State agency, less the proceeds from 
its sale, if any; or 

(2) The estimated cost of moving the 
sign. 

(c) Sales effort To be eligible for 
payment for direct loss of personal 
property, the claimant must make a 
good faith effort to sell the personal 
property, unless the State agency de¬ 
termines that no such effort is neces¬ 
sary. 

(d) Transfer of ownership. To be eli¬ 
gible for payment for direct loss of 
personal property, the claimant shall 
transfer ownership of the personal 
property to the State agency. 

§ 42.309 Substitute personal property— 
nonresidential moves. 

(a) General If an item of personal 
property, which is used as part of a 
business, farm operation or nonprofit 
organization, is not moved but is 


promptly replaced with a comparable 
substitute item at the replacement 
site, the displaced person is entitled to 
payment of the lesser of— 

(1) The cost of the substitute item, 
including installation cost at the re¬ 
placement site, minus any proceeds 
from the sale or trade-in of the re¬ 
placed item, if any; or 

(2) The estimated cost of moving the 
replaced item, based on the lowest ac¬ 
ceptable bid obtained by the State 
agency for eligible moving and related 
expenses (described at §42.305), but 
with no allowance for storage. 

(b) Transfer of ownership. To be eli¬ 
gible for a payment under this section, 
the claimant shall transfer ownership 
of the personal property to the State 
agency. 

§42.311 Expenses in searching for re¬ 
placement location—nonresidential 

moves. 

A displaced business, farm or non¬ 
profit organization is entitled to an 
amount not to exceed $500, as deter¬ 
mined by the State agency, for actual 
reasonable expenses incurred in 
searching for a replacement location, 
including— 

(a) Transportation; 

(b) Meals and lodging away from 
home; 

(c) Time spent searching, based on 
reasonable salary or earnings; 

(d) Fees paid to a real estate agent 
or broker to locate a replacement site. 

§42.313 Ineligible moving and related ex¬ 
penses. 

A displaced person is not entitled to 
payment for— 

(a) The cost of moving any structure 
or other real property improvement in 
which the displaced person reserved 
ownership; or 

(b) Interest on a loan to cover 
moving expenses; or 

(c) Loss of goodwill; or 

(d) Loss of profits; or 

(e) Loss of trained employees; or 

(f) Physical changes at replacement 
location, of business, farm or nonprofit 
organization, except as provided at 
§42.305(d); or 

(g) Any additional expense of a busi¬ 
ness, farm, or nonprofit organization 
incurred because of operating in a new 
location; or 

(h) Personal injury; or 

(i) Any legal fee or other cost for 
preparing a claim for a relocation pay¬ 
ment or for representing the claimant 
before the State agency or HUD; or 

(j) Expenses for searching for a re¬ 
placement dwelling. 

§42.315 Additional documentation for 
claims over $1,500. 

Except in the case of claim for a self¬ 
move under § 42.305(b) or for substi¬ 
tute property under § 42.309, any claim 
for moving expenses totalling more 


than $1,500 shall be supported by bids 
obtained from three reputable firms 
or, if it is not feasible to obtain three 
bids, a written justification satisfac¬ 
tory to the State agency explaining 
why three bids were not obtained. 
When such bid requirement cannot be 
complied with under State law, or 
when estimates in an amount less than 
$1,500 were obtained in good faith by 
the displaced person, the claim shall 
be supported by estimates in lieu of 
bids. 

Subparf E—Moving and Related Expenses— 
Fixed Payment 

§ 42.351 Eligibility. 

A displaced person (other than an 
outdoor advertising display business 
(see §42.43(0) who is eligible for a 
payment for his actual moving and re¬ 
lated expenses under Subpart D of 
these regulations, is entitled to receive 
a fixed payment in lieu of a payment 
for such actual moving and related ex¬ 
penses. 

§42.353 Fixed payment for moving ex¬ 
penses—residential moves. 

The fixed payment for moving and 
related expenses of a person displaced 
from a dwelling consists of— 

(a) A moving expense allowance not 
to exceed $300 which shall be deter¬ 
mined in accordance with the ap¬ 
proved Federal Highway Administra¬ 
tion schedule applicable to the dis¬ 
placement (49 CFR 25.153, Appendix 
A); and 

(b) A dislocation allowance of $200. 

§42.355 Fixed payment for moving ex¬ 
penses—nonresidential moves. 

(a) General The fixed payment for 
moving and related expenses of a dis¬ 
placed business or farm operation that 
meets the applicable requirements 
under this section is an amount equal 
to its average annual net earnings as 
computed in accordance with §42.357, 
but not less than $2,500 nor more than 
$10,000. A nonprofit organization 
which meets the applicable require¬ 
ments under this section is entitled to 
a payment of $2,500. 

(b) Business. A business qualifies for 
payment under this Section if the 
State agency determines that— 

(1) The business cannot be relocated 
without a substantial loss of its exist¬ 
ing patronage. A business is assumed 
to meet this test, unless the State 
agency demonstrates that it will not 
suffer a substantial loss of its existing 
patronage; 

(2) The business is not part of a com¬ 
mercial enterprise having another es¬ 
tablishment, which is not being ac¬ 
quired by the State agency, and which 
is under the same ownership and en¬ 
gaged in the same or similar business 
activities. For purposes of this rule, no 
remaining business facility which had 
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average annual gross receipts of less 
than $2,000 and average annual net 
earnings of less than $1,000, during 
the two taxable years prior to dis¬ 
placement, shall be considered "an¬ 
other establishment"; and 

($) The business had (I) average 
annual gross receipts of at least $2,000 
during the two taxable years prior to 
displacement, or (ii) average annual 
net earnings of at least $1,000 as deter¬ 
mined in accordance with § 42.357. 
However, the State agency may waive 
this test in any case in which it deter¬ 
mines that its use would cause a sub¬ 
stantial hardship. 

(c) Determining number of business¬ 
es acquired. In determining whether 
two or more legal entities, all of which 
have been acquired, constitute a single 
business, which is entitled to only one 
fixed payment, all pertinent factors 
shall be considered, including the 
extent to which— 

(1) The same premises and equip¬ 
ment are shared; 

(2) Substantially identical or interre¬ 
lated business functions are carried 
out and business and financial affairs 
are commingled; 

(3) The entities are held out to the 
public, and to those customarily deal¬ 
ing with them, as one business, and 

(4) The same person or closely relat¬ 
ed persons own, control or manage the 
affairs of the entitles. 

(d) Farm operation. A farm oper¬ 
ation qualifies for a payment under 
this section if the State agency deter¬ 
mines that it meets the criteria set 
forth in paragraph (b)(3) of this sec¬ 
tion. In the case of a partial acquisi¬ 
tion, the fixed payment shall be made 
only if the State agency determines 
that— 

(1) The part acquired was a farm op¬ 
eration before the acquisition; or 

(2) The acquisition of part of the 
land caused the operator to be dis¬ 
placed from the farm operation on the 
remaining land; or 

(3) The partial acquisition caused a 
substantial change in the nature of 
the farm operation. 

(e) Nonprofit organization. A non¬ 
profit organization qualifies for a 
$2,500 payment under this Section, if 
the State agency determines that it— 

(1) Cannot be relocated without a 
substantial loss of existing patronage 
(membership and clientele). A non¬ 
profit organization is assumed to meet 
this test, unless the State agency dem¬ 
onstrates otherwise; and 

(2) Is not part of an enterprise 
having at least one other establish¬ 
ment engaged in the same or similar 
activity which is not being acquired by 
the State agency. 

§ 12.357 Average net earnings of business 
or farm. 

(a) Computing net earnings. For 
Purposes of this subpart, the average 
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annual net earnings of a business or 
farm operation is one-half of its net 
earnings before Federal, State and 
local income taxes, during the two tax¬ 
able years immediately prior to the 
taxable year in which it was displaced. 
However, average annual net earnings 
may be based upon a different period 
of time when the State agency deter¬ 
mines it to be more equitable. Net 
earnings include any compensation ob¬ 
tained from the business or farm oper¬ 
ation by its owner, his spouse, or de¬ 
pendents. 

(b) Documentation. A displaced 
person who elects to receive a fixed 
payment in lieu of actual expenses in¬ 
curred in moving his business or farm 
shall furnish the State agency proof 
of his net earnings through income 
tax returns, certified financial state¬ 
ments or other reasonable evidence. 

Subpart F —Replacement Housing Payment* for 

180-Day Homeowner-Occupant* 

•» 

§ 42.401 Eligibility. 

(a) Basic eligibility requirements. A 
displaced person is eligible for the re¬ 
placement housing payment specified 
at § 42.403 if he- 

dl Has actually owned and occupied 
an acquired dwelling for not less than 
180 days prior to the initiation of ne¬ 
gotiations; and 

(2) Purchases and occupies a decent, 
safe, and sanitary replacement dwell¬ 
ing within 1 year after the date he re¬ 
ceives final payment for the acquired 
dwelling or the date he moves from 
the acquired dwelling, whichever is 
later. 

(b) Other rules and requirements. A 
payment under this Subpart F is sub¬ 
ject to the other applicable rules and 
requirements of these regulations. See 
in particular, §42.221(0 (Multiple oc¬ 
cupants of one acquired dwelling) and 
§42.457 (Additional rules governing re¬ 
placement housing payments under 
Subparts F and G). 

§ 42.403 Determination of replacement 
housing payment. 

(a) Arnount of payment The replace¬ 
ment housing payment for a 180-day 
homeowner-occupant who meets the 
eligibility requirements of §42.401 is 
an amount, not to exceed $15,000, 
which' represents the combined cost 
of— 

(1) The amount, if any, by which the 
cost of replacement housing exceeds 
the State agency's "acquisition cost" 
for the acquired dwelling, as deter¬ 
mined in accordance with § 42.405 
(Differential amount); 

(2) The amount, if any, necessary to 
compensate the displaced person for 
any increased interest costs and other 
debt service costs to be incurred in 
connection with the mortgagees) on 
the replacement dwelling, as deter¬ 
mined under §42.407 (Increased inter¬ 
est costs); and 
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(3) The amount of the reasonable 
expenses, as determined in accordance 
with § 42.409 (Incidental expenses), 
that are incidental to the purchase of 
the replacement dwelling, but not in¬ 
cluding prepaid expenses. 

(b) Conversion of payment. A 180- 
day owner-occupant, who initially 
rents a replacement dwelling and re¬ 
ceives a rental assistance payment 
under §42.453, is eligible to receive a 
payment under this section if he 
meets the eligibility criteria described 
at §42.401, including purchase and oc¬ 
cupancy within the prescribed one- 
year period. The amount of the rental 
assistance payment shall be deducted 
from the amount computed under this 
section. 

(c) Determination pending condem¬ 
nation award. If the exact amount of 
a replacement housing payment 
cannot be determined because of a 
pending condemnation suit, an ad¬ 
vance payment may be made to the 
claimant, if the State agency and 
claimant agree in writing to recompute 
the payment on the basis of the acqui¬ 
sition price determined by the court 
and to make any necessary adjust¬ 
ment. For purposes of the advance 
payment, the fair market value of the 
property, as determined by the State 
agency, shall be considered its "acqui¬ 
sition cost." 

§ 42.405 Differential amount. 

(a) General The differential amount 
to be paid under § 42.403(a)(1) is the 
amount, if any, which must be added 
to the acquisition cost of the acquired 
dwelling to provide a total amount 
equal to the lesser of— 

(1) The reasonable cost of a compa¬ 
rable replacement dwelling as deter¬ 
mined in accordance with § 42.457(a); 
or 

(2) The purchase price of the decent, 
safe, and sanitary replacement dwell¬ 
ing actually acquired and occupied by 
the displaced person. 

(b) Mixed-use and multifamily prop¬ 
erties acquired. If the acquired dwell¬ 
ing was part of a property that con¬ 
tained another dwelling unit and/or 
space used for nonresidential pur¬ 
poses, only that portion of the acquisi¬ 
tion payment which is actually attrib¬ 
utable to the acquired dwelling shall 
be considered its "acquisition cost" 
when computing the differential 
amount. 

(c) Certain dwellings not acquired. If 
an owner-occupant is deemed to have 
been displaced as a result of acquisi¬ 
tion in accordance with §42.205 (Dis¬ 
placement for code enforcement, de¬ 
molition or rehabilitation under cer¬ 
tain programs), the fair market value 
of the dwelling, including site, shall be 
considered its "acquisition cost" when 
computing the differential amount. 

(d) Disaster-related insurance pro¬ 
ceeds. To the extent necessary to avoid 
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duplicate compensation, the amount 
of any insurance proceeds received by 
a person in connection with a disaster 
related loss to the acquired dwelling 
shall be included in the "acquisition 
cost” of the acquired dwelling when 
computing the differential amount. 

(e) Owner retention of acquired 
dwelling. If the owner retains his 
dwelling, moves it from the acquired 
site, and reoccupies it on a replace¬ 
ment site (see also § 42.109(d), Owner 
retention of improvements), the pur¬ 
chase price of the replacement dwell¬ 
ing shall be considered to be the sum 
of- 

(1) The moving and restoration ex¬ 
penses; 

(2) The cost, if any. of making the 
dwelling decent, safe, and sanitary; 
and 

(3) The cost of the replacement site 
(or its fair market value if not pur¬ 
chased recently), not to exceed the 
cost of an available replacement site 
comparable to the acquired site. How¬ 
ever, no allowance shall be made for a 
replacement site if the owner of the 
dwelling did not own the acquired site. 

§ 42.407 Increased interest costs. 

The amount to be paid for increased 
mortgage interest costs under 
§ 42.403(a)(2) is the sum of the present 
value of any increase in interest costs 
resulting because the interest rate on 
the mortgage on the replacement 
dwelling exceeds that on the acquired 
dwelling, and other debt service costs, 
all computed on the basis of the fol¬ 
lowing rules— 

(a) The payment shall only be based 
on bona fide mortgages that were a 
valid lien on the acquired dwelling for 
at least 180 days prior to the initiation 
of negotiations. All such mortgages on 
the acquired dwelling shall be used to 
compute the payment; 

(b) The payment shall be based on 
the unpaid mortgage balance on the 
acquired dwelling or the new mortgage 
amount, whichever is less; 

(c) The payment shall be based on 
the remaining term of the mortgage 
on the acquired dwelling or the actual 
term of the new mortgage, whichever 
is shorter, 

(d) The interest charge on the new 
mortgage shall not exceed the prevail¬ 
ing interest rate currently charged by 
mortgage lending institutions in the 
area in which the replacement dwell¬ 
ing is located; 

(e) The present value of the in¬ 
creased cost shall be computed at the 
prevailing interest rate paid on savings 
deposits by commercial banks in the 
area in which the replacement dwell¬ 
ing is located; and 

(f) Purchaser's points and origina¬ 
tion fees, but not seller's points, shall 
be paid to the extent (1) they are not 
paid as incidental expenses, (2) they 
do not exceed rates normal to similar 


real estate transactions in the area, 
and (3) the State agency determines 
them to be necessary. The computa¬ 
tion of such points and fees shall be 
based on the unpaid mortgage balance 
on the acquired dwelling or the new 
mortgage amount, wliichever is less. 

§ 42.409 Incidental expenses. 

(a) Eligible costs. Subject to the limi¬ 
tation in paragraphs (b) and (c) of this 
section, the incidental expenses to be 
paid under § 42.403(a)(3) or §42.455 
are those actually incurred by the dis¬ 
placed person incident to the purchase 
of the replacement dwelling, includ¬ 
ing— 

(1) Legal, closing, and related costs, 
including those for title search, pre¬ 
paring conveyance istruments, notary 
fees, preparing plats, and recording 
fees; 

(2) Lender, FHA or VA appraisal 
fees; 

(3) FHA or VA application fee; 

(4) Certification of structural sound¬ 
ness when required by the lender; 

(5) Credit report; 

(6) Owner's and mortgagee's evi¬ 
dence or assurance of title; 

(7) Escrow agent’s fee; 

(8) State revenue or documentary 
stamps, sales or transfer taxes. 

(b) Limitation. If the purchase price 
of the replacement dwelling exceeds 
the price of a comparable replacement 
dwelling, the amount payable for an 
expense under paragraph (a) of this 
section shall not exceed the cost that 
would have been incurred if the dis¬ 
placed person purchased a comparable 
replacement dwelling. 

(c) Truth in lending charge. Any ex¬ 
pense, which is determined to be part 
of the debt service or finance charge 
under 15 U.S.C. 1631-1641 and Regula¬ 
tion Z (12 CFR Part 226) issued there¬ 
under by the Board of Governors of 
the Federal Reserve System, is not eli¬ 
gible for reimbursement as an inciden¬ 
tal expense. 

Subpart 6—Replacement Housing Payments 
for Tenants and Certain Others 

§ 42.451 Basic eligibility requirements. 

A tenant or owner-occupant dis¬ 
placed from a dwelling is entitled to a 
payment not to exceed $4,000 for 
rental assistance, as computed in ac¬ 
cordance with §42.453, or downpay¬ 
ment assistance, as computed in accor¬ 
dance with §42.455, if such displaced 
person— 

(a) Has actually and lawfully occu¬ 
pied the acquired dwelling for at least 
90 days prior to the Initiation of nego¬ 
tiations; and 

(b) Is not eligible to receive a re¬ 
placement housing payment for 180- 
day homeowner-occupants under Sub¬ 
part F; and 

(c) Has rented, or purchased, and oc¬ 
cupied a decent, safe, and sanitary re- 


placemenf dwelling within 1 year 
after— 

(1) In the case of a tenant, the date 
he moves from the acquired dwelling; 
or 

(2) In the case of an owner-occupant, 
the date he receives final; payment for 
the acquired dwelling or the date he 
moves from the acquired dwelling, 
whichever is later. 

§ 42.453 Replacement housing payment 
for rental assistance. 

(a) Amount of payment A displaced 
person who rents the replacement 
dwelling and qualifies for a payment 
under § 42.451 is entitled to a payment 
up to but not to exceed, $4,000 for 
rental assistance. Such payment shall 
be 48 times the amount, if any, which 
must be added to the base monthly 
housing cost for the acquired dwelling, 
as determined under paragraph (b) or 
(c) of this section, to equal the lesser 
of— 

(1) The monthly housing cost (de¬ 
fined at §42.67) for a comparable re¬ 
placement dwelling; or 

(2) The monthly housing cost for 
the decent, safe, and sanitary dwelling 
actually occupied by the displaced 
person. 

(b) Base monthly housing cost 
Except as provided in paragraph (c) of 
this section, the base monthly housing 
cost for the acquired dwelling is the 
lesser of— 

(1) The monthly housing cost as de¬ 
fined at § 42.67; or 

(2) Twenty-five percent of the dis¬ 
placed person’s gross monthly income. 

(c) Students and other dependents. 
The base monthly housing cost for a 
person who derives 51 percent or more 
of his income in the form of private 
gifts or academic scholarship or sti¬ 
pend is the monthly housing cost for 
the acquired dwelling as defined at 
§ 42.67. A full-time student or an indi¬ 
vidual residing in a hospital, sanitar¬ 
ium, or similar Institution is assumed 
to be such a dependent person, unless 
he provides evidence to the State 
agency which demonstrates that 50 
percent or more of his income is de¬ 
rived from sources other than gifts, 
scholarships, or stipends. 

(d) Manner of disbursement The 
payment under this section shall be 
disbused in a lump sum amount, 
unless the displaced person requests 
the payment to be made in install¬ 
ments. 

§ 42.455 Replacement housing payment 
for downpayment assistance. 

(a) Amount of payment A displaced 
person who purchases the replacement 
dwelling and qualifies for a payment 
under § 42.451 is entitled to a payment 
for downpayment assistance up to, but 
not to exceed, $4,000. Such payment 
shall be the full amount of the first 
$2,000 of the required downpayment 
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and incidental expenses computed 
under §42.409 plus one-half of any 
amount required over $2,000. The dis¬ 
placed person must provide the other 
half of the amount over $2,000. How¬ 
ever, the total payment by the State 
agency shall not exceed $4,000. 

(b) Required downpayment For pur¬ 
poses of this section, the term “re¬ 
quired downpayment'' means the 
downpayment ordinarily required to 
obtain conventional loan financing for 
the decent, safe, and sanitary dwelling 
actually purchased and occupied. How¬ 
ever, if the downpayment actually re¬ 
quired of a displaced person for the 
purchase of the replacement dwelling 
exceeds the amount ordinarily re¬ 
quired. the amount of the “required 
downpayment" shall be the amount 
which the State agency determines is 
necessary for the downpayment. 

(c) Application pf payment The full 
amount of any replacement housing 
payment for downpayment assistance 
must be applied to the purchase price 
of the replacement dwelling and relat¬ 
ed incidental expenses. 

§ 42.457 Additional rules governing re¬ 
placement housing payments under 
Subparts F and G. 

The rules In this section apply to re¬ 
placement housing payments under 
Subparts F and G of the regulations in 
this part. 

(a) Determining reasonable cost of 
comparable replacement dwelling . The 
reasonable purchase or rental cost of a 
comparable replacement dwelling, 
which is used as the basis for estab¬ 
lishing the upper limit of a replace¬ 
ment housing payment, shall be deter¬ 
mined by an examination of the prob¬ 
able selling price or actual rental cost 
of one or more dwellings which meet 
the definition of a comparable replace¬ 
ment dwelling as set forth at §42.45 
and which are most representative of 
the acquired dwelling. Such 
dwellingts) shall be selected from the 
neighborhood in which the acquired 
dwelling was located. However, to the 
extent that representative comparable 
replacement dwellings are not avail¬ 
able in such neighborhood, dwelling(s) 
shall be selected from adjacent or 
nearby neighborhoods in ascending 
order of housing costs. Neighborhoods 
in which housing costs are generally 
lower than those of the neighborhood 
of the acquired dwelling shall not be 
used for the selection. The determina¬ 
tion shall be made on a case-by-case 
basis and be based on the findings of a 
qualified individual who is familiar 
with real property values in the area. 
Although schedules of typical dwelling 
costs may serve for preliminary identi¬ 
fication purposes, the case-by-case 
comparison set forth in this paragraph 
is mandatory. Any deviation from this 
method requires prior HUD concur¬ 
rence. 


(b) Inspection of replacement dwell¬ 
ing . Before making a replacement 
housing payment or releasing a pay¬ 
ment from escrow, as the case may be, 
the State agency or its designated rep¬ 
resentative shall inspect the replace¬ 
ment dwelling and determine whether 
or not it meets the definition of a 
decent, safe, and sanitary dwelling as 
set forth at § 42.47. 

(c) Purchase requirement A dis¬ 
placed person is considered to have 
met the requirement to purchase a 
dwelling, if he— 

(1) Acquires a dwelling; or 

(2) Acquires and rehabilitates a sub¬ 
standard dwelling; or 

(3) Relocates a dwelling which he 
owns or acquires; or 

(4) Constructs a dwellng on a site he 
owns or acquires; or 

(5) Contracts for the purchase or 
construction of a dwelling on a site 
provided by a builder or on a site he 
owns or acquires. 

(d) Delay in occupancy after pur¬ 
chase of replacement dwelling . If the 
displaced person initially occupies the 
replacement dwelling after the date by 
which occupancy is required, but the 
delay beyond such date is caused by 
reasons beyond his control, the date of 
occupancy shall be established as fol¬ 
lows— 

(1) If construction, rehabilitation or 
relocation of a replacement dwelling is 
the cause of the delay, the date the 
displaced person enters into the con¬ 
tract for such construction, rehabilita¬ 
tion or relocation, or for the purchase 
of the replacement dwelling upon com¬ 
pletion of the construction or rehabili¬ 
tation, shall be considered to be the 
date of occupancy; or 

(2) If the delay is caused by hard¬ 
ship, the date the displaced person 
became entitled to possession of the 
dwelling shall be considered to be the 
date of occupancy. 

(e) PresidentiaUy declared disaster. 
No person shall be denied eligibility 
for a replacement housing payment 
solely because he is unable, because of 
a major disaster as determined by the 
President, to meet the occupancy re¬ 
quirements set forth in the regula¬ 
tions in this part. 

(f) Payment after death. A replace¬ 
ment housing payment is personal to 
the displaced person and upon his 
death the undlsbursed portion of any 
such payment shall not be paid to his 
heirs or assigns, except that— 

(1) The amount attributable to the 
displaced person’s actual occupancy of 
the replacement housing shall be paid; 

(2> The full payment shall be dis¬ 
bursed in any case in which a member 
of a displaced family dies and the 
other family members continue to 
occupy the replacement dwelling se¬ 
lected in accordance with the regula¬ 
tions in this Part; and 

(3) That portion of a replacement 
housing payment necessary to satisfy 


the legal obligation of an estate in 
connection with the selection of a re¬ 
placement dwelling by or on behalf of 
a deceased person shall be disbursed to 
the estate. 

Subpart H—[Reserved] 
§42.501—599 [ Reserved 1 

Subpart I—Last Resort Replacement Housing 

§ 42.601 Applicability. 

The provisions of this subpart apply 
only when the S*ate agency deter¬ 
mines that, unless it acts under the 
provisions of this Subpart, there is a 
reasonable likelihood that the project 
will not be able to proceed to actual 
construction because comparable re¬ 
placement dwelling(s) will not be avail¬ 
able on a timely basis to person(s) to 
be displaced. 

§ 42.603 Basic rights and rules. 

(a) General The provisions of this 
subpart do not deprive any displaced 
person of any rights described else¬ 
where in this part. The State agency 
shall not require any displaced person, 
without his written consent, to accept 
a dwelling provided by the State 
agency under the procedures in this 
subpart in lieu of any acquisition pay¬ 
ment or any relocation payment for 
which he may otherwise be eligible 
under these regulations. However, the 
State agency may meet its obligation 
to provide persons with reasonable op¬ 
portunities to relocate to a comparable 
replacement dwelling as described at 
§ 42.213(a) by offering such opportuni¬ 
ties developed or to be developed 
under this subpart. 

(b) Documentation. The State 
agency shall include in the applicable 
relocation case file documentation 
that demonstrates that, to the maxi¬ 
mum extent feasible, it has accommo¬ 
dated the displaced person's prefer¬ 
ences. 

§ 42.605 Methods of providing replacement 
housing. 

(a) General It is intended that State 
agencies shall have broad latitude in 
their methods for implementing this 
subpart. The methods of providing 
last resort housing Include, but are not 
limited to— 

(1) Rehabilitation of. and/or addi¬ 
tions to, an existing replacement 
dwelling to the extent that the total 
cost of acquisition and rehabilitation 
does not exceed the estimated cost of 
constructing a new comparable re¬ 
placement dwelling on a timely basis; 

(2) A replacement housing payment 
in excess of the limits set forth in Sub¬ 
parts F and G or the provision of 
direct State agency mortgage financ¬ 
ing; 

(3) The construction of a new re¬ 
placement dwelling; 

(4) The relocation and, if necessary 
rehabilitation of a replacement dwell¬ 
ing; 
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(5) The purchase of land and/or a 
replacement dwelling by the State 
ageny and subsequent sale or lease to, 
or exchange with, a displaced person; 
and 

(6) The removal of barriers to the 
handicapped as may be necessary to 
meet the requirements of § 42.47(a)(5). 

(b) Compliance with regulations. In 
acquiring real property for last resort 
housing or causing the displacement 
of occupants of a last resort housing 
site, the State agency shall comply 
with applicable provisions of the regu¬ 
lations in this part. 

§ 42.607 Construction of housing with pro¬ 
ject funds. 

(a) Preliminary study. If it appears 
necessary to use project funds for the 
construction of replacement housing 
in order to satisfy the requirements of 
this part, the State agency shall— 

(1) Prepare an inventory of the char¬ 
acteristics and housing needs and de¬ 
sires of persons to be displaced; 

(2) Determine the quantities and 
types of comparable replacement 
dwellings that can reasonably be ex¬ 
pected to be available to displaced per¬ 
sons; and 

(3) Coordinate with other displacing 
agencies to ensure that their plans for 
displacement are taken into account. 

(b) Replacement housing plan for 
new construction. If the preliminary 
study indicates the need for the State 
agency to use project funds to provide 
last resort replacement housing 
through new construction, the State 
agency shall develop and request HUD 
approval of its replacement housing 
plan before implementing it. The plan 
shall indicate— 

(1) How, when, and where the hous¬ 
ing will be provided; 

(2) How the housing will be fi¬ 
nanced, including the amount of pro¬ 
ject funds to be used; 

(3) The prices or rentals at which 
the housing will be sold or rented to 
displaced persons, and the arrange¬ 
ments for maintaining rent levels ap¬ 
propriate for the persons to be re¬ 
housed; 

(4) The arrangements for rental 
housing management and social ser¬ 
vices, as appropriate; 

(5) The environmental suitability of 
the housing project and any informa¬ 
tion that may be required under HUD 
Handbook 1390.1, Departmental Poli¬ 
cies, Responsibilities, and Procedures 
for Protection and Enhancement of 
Environmental Quality (38 FR 19182, 
as amended, 41 PR 23878); 

(6) The planned disposition of the 
proceeds from the rental or sale of the 
housing and any subsequent resale of 
the housing by displaced persons; and 

(7) The State agency’s assurances 
that the housing will be developed in 
compliance with the requirements of 
this part and can be legally accom¬ 


plished in accordance with State law; 
and 

(8) If the last resort housing project 
includes more than 25 dwelling units, 
the comments, if any, of the State and 
Areawide Clearinghouses designated 
under OMB Circular No. A-95 and the 
advisory committee established in ac¬ 
cordance with paragraph (c) of this 
section. However, if any of these orga¬ 
nizations fails to comment within the 
specified reasonable time period pro¬ 
vided. it shall be considered as having 
no comments. At least 30 days shall be 
provided for comment, unless the 
State agency determines that a 
shorter but reasonable period is neces¬ 
sary to permit timely implementation 
of the plan. 

(c) Advisory committee—26 units or 
more. If a last resort housing project 
involves the construction of 26 or 
more new units, the State agency shall 
appoint an advisory committee to pro¬ 
vide advice and assistance on the de¬ 
velopment of the replacement housing 
plan. The advisory committee shall in¬ 
clude representatives of the State 
agency, the chief executive officer of 
the locality, the local housing author¬ 
ity, central relocation agency, the per¬ 
sons to be displaced, and other appro¬ 
priate groups knowledgeable about 
housing and the problems of housing 
discrimination. The failure of any 
person to participate on the commit¬ 
tee shall not preclude the committee 
from satisfying the requirements of 
this section. Having afforded the com¬ 
mittee the opportunity to provide 
advice and assistance in the develop¬ 
ment of the plan, the State agency 
shall have full authority for the rec¬ 
ommendation of a plan to HUD and 
for carrying out the approved last 
resort housing project. 

§ 42.609 Compliance with other laws and 
regulations. 

The implementation of this subpart 
shall be in compliance with the follow¬ 
ing, include regulations issued there¬ 
under— . 

(a) Section 1 of the Civil Rights Act 
of 1866 (42 U.S.C. 1982 et seq.); 

(b) Title VI of the Civil Rights Act 
of 1964 (42 U.S.C. 2000d et seq.); 

(c) Title VIII of the Civil Rights Act 
of 1968 (42 U.S.C. 3601 et seq.); 

(d) The National Environmental 
Policy Act of 1969 (42 U.S.C. 4321- 
4347); 

(e) Executive Order 11063 (Equal 
Opportunity in Housing) 3 CFR 
Comp. 1959-1963, page 652; 

(f) Executive Order 11246 (Equal 
Employment Opportunity) 3 CFR 
Comp. 1964-1965, page 339; and 

(g) Executive Order 116 25 (M inority 
Business Enterprise) 3 CFR Comp. 
1971, page 213. 


Subpart J—Appeal* 

§ 42.701 Purpose. 

The purpose of this subpart is to 
prescribe HUD requirements govern¬ 
ing appeals of certain State agency ac¬ 
tions. 

§ 42.703 Basic rights and rules. 

(a) Actions which may be appealed. 
A person may file an appeal in any 
case in which be believes that the 
State agency has failed to— 

(1) Properly determine his eligibility 
for, or the amount of, a payment re¬ 
quired under §42.119 (expenses inci- 
dential to transfer of title) or §42.123 
(certain litigation expenses) or any re¬ 
location payment required under the 
regulations in this part. A person may 
also appeal the refusal of the State 
agency to waive the time limit for 
filing a claim; or 

(2) Comply with a requirement of 
§ 42.213 (availability of comparable re¬ 
placement dwellings prior to displace¬ 
ment); or 

(3) Comply with a requirement of 
§42.211 (notice of right to continue in 
occupancy). 

(b) Order of appeal An appeal must 
first be filed with the head of the 
State agency in accordance with the 
provisions of this subpart. If a person 
is not satisfied with the results of the 
State agency’s determination on his 
appeal, he may seek to have his appeal 
review by HUD in accordance with 
§ 42.707 (HUD review of appeal). 

(c) Joint appeals. Two or more per¬ 
sons may join in filing a single appeal 
if each has grounds for an appeal as 
specified in paragraph (a) of this sec¬ 
tion. 

(d) Right to representation. A person 
has a right to be represented by legal 
counsel and to be accompanied by an 
advisory, attorney or other representa¬ 
tive in any personal appearance in 
connection with his appeal, but solely 
at his own expense. 

(e) Review of files by person making 
appeal. The State agency shall permit 
a person to inspect all files and records 
pertinent to his appeal, except materi¬ 
als which are confidential. The State 
agency may, however, impose reason¬ 
able conditions on the person’s right 
of inspection. 

(f) Minimum notice to move. If a 
person files a written appeal under 
paragraph (a)(2) or (a)(3) of this sec¬ 
tion, he shalljiot be required to move 
from the reafproperty until at least 20 
days after he receives the State agen¬ 
cy’s written determination on his 
appeal, or, if he appeals to HUD, the 
written HUD determination. The 
person shall be given at least 20 days 
advance written notice of the date by 
which he must move. 

(g) Construction of rules and regula¬ 
tions. In deciding appeals, it is intend¬ 
ed that applicable rules and regula- 
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tions be applied in a manner that best 
fulfills the objective of providing “fair 
and equitable treatment” so that dis¬ 
placed persons do “not suffer dispro¬ 
portionate injuries as a result of pro¬ 
grams designed for the benefit of the 
public as a whole.” 

§ 42.705 Appeal to State agency. 

(a) Timing for initiating appeal to 
State agency. Unless waived by the 
State agency or HUD, an appeal to the 
State agency (either oral or written 
appeal) shall be filed as follows— 

(1) An appeal concerning eligibility 
for, or the amount of, a payment shall 
be filed within 6 months after the 
State agency’s notification to the 
person of its determination on the 
claim. An appeal of the State agency’s 
refusal to waive the time limit for 
filing a claim shall be filed within 30 
days after such refusal; 

(2) An appeal alleging failure to 
comply with §42.213 (availability of 
comparable replacement dwellings 
prior to displacement) shall be filed 
not later than 6 months after the per¬ 
son’s displacement; and 

(3) An appeal alleging failure of the 
State agency to comply with §42.211 
(notice of right to continue in occu¬ 
pancy), shall be filed not later than 6 
months after (i) the person’s perma¬ 
nent move from the real property, or 
(ii) the end of the 4-year occupancy 
period, whichever occurs first. 

(b) Oral appeal to State agency. If a 
person, orally or in writing, asks to 
make an oral appeal to the State 
agency, the State agency shall give 
him the opportunity to present his 
appeal orally to an appropriate State 
agency official within 15 days. The 
State agency shall prepare a summary 
of the matters discussed in the oral 
presentation and include it as part of 
its case file. If the State agency does 
not grant the full relief requested by 
the person, if shall promptly notify 
him to that effect, in writing, with a 
copy to HUD. The notification shall 
indicate that the person has a right to 
file a written appeal under this Sec¬ 
tion. A person’s request for an oral 
presentation shall not entitle him to 
any postponement of displacement. 

(c) Request for review of written 
appeal A person may file a written 
appeal to the State agency, whether or 
not he has made a prior oral presenta¬ 
tion. The appeal may include any re¬ 
lated statement of fact or other mate¬ 
rial. If necessary, the applicable time 
limit for filing an appeal shall be ex¬ 
tended to assure that the person has 
at least 30 days after receiving notifi¬ 
cation of the decision on his oral 
appeal in which to file a written 
appeal. 

(d) Scope of review of written 
appeal The State agency shall consid¬ 
er a person’s written appeal, regardless 
of form. In deciding the appeal, the 
State agency shall consider— 


(1) All applicable rules and regula¬ 
tions; 

(2) All pertinent justification and 
written material submitted by the 
person making the appeal; and 

(3) All material upon which the 
State agency based the determina¬ 
tion^) being appealed and any other 
available information that is needed to 
insure a fair and full review of the 
appeal. 

(e) Determination and notification 
after written appeal Within 30 days 
after receipt of all information submit¬ 
ted by a person in support of his 
appeal, the State agency shall make 
its written determination on the 
appeal and furnish the person with a 
copy. The written determination shall 
include, but need not be limited to— 

(1) The State agency’s decision upon 
review of the appeal; 

(2) The factual and legal basis upon 
which the decision is based, including 
any pertinent explanation; 

(3) If any payment or other relief to 
the person is granted, a brief state¬ 
ment on how this will be provided; and 

(4) If the full relief requested is not 
granted, a statement of the person's 
right to appeal to HUD within 30 days 
and the address of the applicable HUD 
office. 

(f) Request for additional time. If a 
person makes a reasonable request for 
additional time to gather and prepare 
information for a written appeal, he 
must be granted a reasonable amount 
of additional time. 

(g) Assistance to person making 
appeal If a person is unable to pre¬ 
pare a written appeal, the State 
agency shall offer him appropriate as¬ 
sistance and notify him of other avail¬ 
able sources of assistance. 

(h) Recommendation by third party. 
A person making an appeal and the 
State agency may, by mutual agree¬ 
ment, arrange for a third party to 
review the appeal and make recom¬ 
mendations to the State agency for its 
final determination. The agreement 
may provide for an extension of the 
30-day time limit for State agency 
review. In reviewing the claim and 
making recommendations, the third 
party shall be guided by the provisions 
of paragraph (d) of this section. After 
receiving the recommendation, the 
State agency shall comply with the re¬ 
quirements of paragraph (e) of this 
section. 

(i) State agency official to hear 
appeal The State agency official hear¬ 
ing an oral appeal or conducting the 
review of a written appeal shall be 
either the head of the State agency or 
his authorized designee other than an 
official directly involved in the action 
appealed or a subordinate to such an 
official. 

§ 42.707 HUD review of appeal. 

(a) Request for HUD review. If a 
person is not satisfied with the State 


agency’s determin ation on his appeal, 
he may request HUD to review that 
appeal. An appeal to HUD, with a 
copy to the State agency, shall be sub¬ 
mitted to the area director of the ap¬ 
propriate HUD area office within 30 
days after the person receives the 
State agency’s determination on his 
appeal. A person may support his 
appeal to HUD with any related facts 
or other material. However, he need 
not repeat any arguments nor submit 
any information previously provided 
to the State agency for its review. 

(b) Determination and notification 
by HUD. HUD may elect to assign 
staff from its headquarters or any of 
its field offices to review or participate 
in the review of an appeal. When re¬ 
viewing the appeal, HUD shall consid¬ 
er all relevant and available informa¬ 
tion, rules, and regulations. Within 30 
days after receipt of all information 
supporting the appeal, HUD shall 
make its written determination on the 
appeal and shall furnish a copy to the 
State agency and the person making 
the appeal. The determination shall 
include, but need not be limited to— 

(1) The HUD decision on review of 
the appeal; 

(2) The factual and legal basis upon 
which the decision is based, including 
any pertinent explanation; 

(3) If any payment or other relief to 
the person is ordered, appropriate di¬ 
rections to the State agency on how 
this shall be provided and a statement 
of the person’s right to seek further 
HUD assistance in the event such 
relief is not provided as directed; and 

(4) If the full relief requested is not 
granted, a statement of the person’s 
right to seek judicial review. 

(c) Submission of State agency’s file. 
Within 5 days after receiving a copy of 
a person’s appeal to HUD, the State 
agency shall submit to HUD its com¬ 
plete case file on the appeal. 

§42.709 State agency dismissal of appeal 
not based on merits. 

(a) General If the State agency dis¬ 
misses an appeal as being too late or 
premature or because of any other 
reason not based on the merits of the 
Issues involved, it shall notify the 
person in writing, with a copy to HUD. 
of its reasons for the dismissal. The 
notification shall be sent to the person 
within 10 days after he files the 
appeal and shall indicate that he shall 
have 30 days to seek HUD review of 
the dismissal. 

(b) HUD review of dismissal If a 
person seeks HUD review of the dis¬ 
missal of his appeal within the pre¬ 
scribed 30-day period. HUD shall 
review the dismissal. If HUD finds the 
State agency’s refusal to decide the 
appeal on its merits was unreasonable, 
HUD shall require the State agency to 
review and determine the appeal on its 
merits within 15 days in accordance 
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with §42.705 (appeal to State agency) 
and shall so notify the person making 
the appeal, if HUD does not find the 
State agency's dismissal of the appeal 
to be unreasonable, it shall so notify 
the person making the appeal. The no¬ 
tification shall inform the person that 
he may have a right to judicial review. 
If the dismissal was based on the 
belief that the appeal was premature, 
the person shall be advised that he 
may file an appeal at an appropriate 
later date. 

§42.711 Judicial review. 

Nothing in this subpart shall in any 
way preclude or limit a person from 
seeking judicial review of his appeal 
on its merits after exhaustion of such 
administrative remedies as are avail¬ 
able to him under this subpart. 

Issued at Washington, D.C., March 
20, 1978, 

Patricia Roberts Harris, 
Secretary , Housing and 
Urban Development 

[FR Doc. 78-8500 Piled 3-30-78; 8:45 ami 


[ 4210 - 01 ] 

Office of Assistant Secretary for Community 
Planning and Development 

[24 CFR Part 570] 

[Docket No. R-78-519) 

COMMUNITY DEVELOPMENT BLOCK GRANT 

Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 

AGENCY: Office of Assistant Secre¬ 
tary for Community Planning and De¬ 
velopment, HUD. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: The Department is pro¬ 
posing that certain acquisitions and 
resulting displacements which take 
place in the three-year period before 
the date of submission of a community 
development block grant application 
for related construction, rehabilita¬ 
tion. or demolition assistance be sub¬ 
ject to the requirements of Depart¬ 
mental regulations at 24 CFR Part 42 
which implement the Uniform Reloca¬ 
tion Assistance and Real Property Ac¬ 
quisition Policies Act of 1970 (Uniform 
Act). The Department believes this 
rule is necessary to assure that per¬ 
sons are not denied the rights and as¬ 
sistance to which they are entitled 
under the Uniform Act. 

DATE: All comments which are re¬ 
ceived on or before May 30, 1978, will 
be considered before issuance of a 
final rule. 

ADDRESS: All written comments 
should be submitted to the Rules 
Docket Clerk, Room 5218, Office of 
the General Counsel, Department of 


Housing and Urban Development. 451 
Seventh Street SW., Washington, D.C. 
20410. All written comments should 
refer to Docket No. R-78-519. All writ¬ 
ten comments made in connection 
with this notice will be available for 
public inspection during normal busi¬ 
ness hours at this office. 

FOR FURTHER INFORMATION 
CONTACT: 

Harold J. Huecker, Relocation and 

Development Services Division, 451 

Seventh Street SW., Washington, 

D.C. 20410, 202-755-1871. 

SUPPLEMENTARY INFORMATION: 
This proposed rule would conform 
Part 570 to the proposed revision of 
Part 42 published for comment else¬ 
where in the Federal Register on this 
same date. The Department believes 
this rule is necessary to assure that 
persons are not denied the rights and 
assistance to which they are entitled 
under the Uniform Relocation Assis¬ 
tance and Real Property Acquisition 
Policies Act of 1970 (42 U.S.C. 4601). 
However, this rule would not apply 
retroactively to any acquisition or dis¬ 
placement occurring prior to the effec¬ 
tive date of the final rule. 

A “Finding of Inapplicability" as to 
section 102(2)(e) of the National Envi¬ 
ronmental Policy Act of 1969 has been 
made in accordance with HUD Hand¬ 
book 1390.1 (38 FR 19182). A copy of 
that finding is available for inspection 
in the office of the Rules Docket 
Clerk, at the address indicated above. 

Note: The Department of Housing and 
Urban Development has determined that 
this document does not contain a major pro¬ 
posal requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular No. A-107. 

(Title I of Housing and Community Devel¬ 
opment Act of 1974 (42 U.S.C. 5301 et seq.)’, 
sec. 213. Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 
1970 (42 U.S.C. 4601); sec. 7(d). Department 
of Housing and Urban Development Act (42 
U.S.C. 3535(d)).) 


§570.602 [Amended 1 

For the reasons described above, the 
Department proposes to amend 24 
CFR 570.602 (a) and (b) to read as fol¬ 
lows: 


• • # • » 

(a) Title II of the Uniform Reloca¬ 
tion Assistance and Real Property Ac¬ 
quisition Policies Act of 1970 (40 
U.S.C. 4601), hereafter referred to as 
the Uniform Act, and the regulations 
at 24 CFR Part 42 apply to the dis¬ 
placement of any family, individual, 
business, nonprofit organization, or 
farm that results from the acquisition 
of real property and: 

(1) Occurs on or after the date of 
the submission of the application re¬ 
questing the Federal assistance which 


is granted for an activity in connection 
with which the acquisition has been or 
will be undertaken; or 

(2) Occurs within three years prior 
to the date of the submission of the 
application requesting such Federal 
assistance for an activity in connection 
with which the displacement has been 
undertaken and the assisted activity 
includes demolition on the real proper¬ 
ty or the construction or rehabilita¬ 
tion on the real property of a facility 
or other improvement that has the 
same or similar use as that planned 
for construction or rehabilitation on 
the real property at the time of the 
displacement. For example, if the as¬ 
sisted activity includes construction of 
a neighborhood facility and an order 
to vacate the site for construction of 
such facility was issued within three 
years prior to submission of the appli¬ 
cation, such displacement may be con¬ 
sidered to be subject to the regulations 
in this Part. However, this provision 
does not apply to any displacement 
which occurs prior to the effective 
date of this amendment. 

(b) Title III of the Uniform Act and 
the regulations at 24 CFR Part 42 
apply to any acquisition of real prop¬ 
erty, whether or not the acquisition is 
federally assisted, that: 

(1) Occurs on or after the date of 
the submission of the application re¬ 
questing the Federal assistance which 
is granted for an activity in connection 
with which the acquisition is under¬ 
taken; or 

(2) Occurs within three years prior 
to the date of the submission of the 
application requesting such Federal 
assistance and the assisted activity in¬ 
cludes demolition on the real property 
or the construction or rehabilitation 
on the real property of a facility or 
other improvement that has the same 
or similar use as that planned for con¬ 
struction or rehabilitation on the real 
property at the time of the acquisi¬ 
tion. For example, if the assisted activ¬ 
ity includes construction of a neigh¬ 
borhood facility and acquisition of the 
site for such facility occurred within 
three years prior to submission of the 
application, the acquisition my be con¬ 
sidered to be subject to the regulation 
at 24 CFR Part 42. However, this pro¬ 
vision does not apply to any acquisi¬ 
tion which occurs prior to the effec¬ 
tive date of this amendment. 


* • • • • 

Issued at Washington, D.C., March 
20. 1978. 

Robert C. Embry, Jr., 

Assistant Secretary for Commu¬ 
nity Planning and Develop¬ 
ment 

[FR Doc. 78-8516 Filed 3-30-78; 8:45 ami 
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[ 4110 - 35 ] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Health Car* Financing Administration 

[42 CFR Farts 449 and 450] 

MEDICAL ASSISTANCE PROGRAM 

Rural Health Clinic Services 

AGENCY: Health Care Financing Ad¬ 
ministration (HCFA), HEW. 

ACTION: Proposed rule. 

SUMMARY: This proposed regulation 
governs the coverage and reimburse¬ 
ment of rural health clinic services 
under State Medicaid programs. Med¬ 
icaid regulations would be amended to 
implement the Medicaid amendments 
of the Rural Health Clinic Services 
Act of 1977 (Pub. L. 95-210) which 
become effective July 1, 1978. The 
purpose of that Act is to expand the 
availability of medical services in rural 
areas, by reimbursing the services of 
physician assistants and nurse practi¬ 
tioners. 

DATES: Consideration will be given to 
written comments and suggestions re¬ 
ceived on or before May 1, 1978. Please 
refer to MMB-239-P. Agencies and or¬ 
ganizations are requested to submit 
comments in duplicate. 

ADDRESSES: Address comments to: 
Administrator, Health Care Financing 
Administration. P.O. Box 2366, Wash¬ 
ington. D.C. 20013. Comments will be 
available for public inspection, begin¬ 
ning approximately 2 weeks after pub¬ 
lication, in room 5225 of the Depart¬ 
ment’s Offices at 330 C Street SW., 
Washington, D.C., on Monday through 
Friday of each week from 8:30 a.m. to 
5 p.m., 202-245-0950. 

FOR FURTHER INFORMATION 
CONTACT: 

Joseph Dougherty, Medicaid 
Bureau, HCFA, room 2622. 330 C 
Street SW., Washington, D.C. 20201, 
202-245-8990. 

SUPPLEMENTARY INFORMATION: 
The Rural Health Clinic Services Act 
of 1977 (Pub. L. 95-210, December 13, 
1977) extends Medicaid and Medicare 
benefits to cover health care services 
furnished by clinics operating in rural 
areas where access to traditional phy¬ 
sician care has been difficult and spe¬ 
cially trained primary care practition¬ 
ers furnish the health care services 
needed by the community. These spe¬ 
cially-trained practitioners are typical¬ 
ly called physician assistants and 
nurse practitioners. 

This proposed regulation pertains 
only to the Medicaid program. It is the 
third of three regulations implement¬ 
ing Pub. L. 95-210. The first regulation 
(42 CFR part 481) was published in 


the Federal Register on February 8, 
1978 (43 FR 5373), and specified the 
certification requirements which rural 
health clinics must satisfy in order to 
participate in Medicare and Medicaid. 
Because of the urgent need to begin 
certifying these clinics, that regulation 
was published as a final rule, with an 
invitation for comments regarding pos¬ 
sible revision. 

The second regulation (42 CFR part 
405, subpart X) governs Medicare cov¬ 
erage and reimbursement. Because the 
statute is effective for Medicare on 
March 1, 1978. that regulation also 
was published on that date as a final 
rule, with an invitation for comments 
(43 FR 8258). As discussed more fully 
below, many of the rules governing 
coverage and reimbursement under 
Medicaid will be established through 
incorporation by reference to the 
Medicare regulation. (The references 
in this preamble to the Medicare reim¬ 
bursement regulation means the one 
published on March 1.) 

Pub. L. 95-210 established July 1, 
1978, as the date on which rural 
health clinic services become a manda¬ 
tory service (if consistent with State 
law) for the categorically needy under 
State Medicaid programs. We expect 
to have this regulation published in 
final before that date. In the mean¬ 
time, a rural health clinic interested in 
participating in the Medicaid program 
can contact the State certification 
agency (which is typically the State 
Health Department) and the State 
Medicaid agency to obtain more infor¬ 
mation and any necessary application 
or agreement forms. 

We believe that simple requirements 
will contribute to efficient administra¬ 
tion. We are aware that many rural 
health clinics are relatively small oper¬ 
ations, furnishing services under 
unique circumstances warranting 
flexibility. We intend to implement 
these regulations in that spirit. 

Major provisions 

i . requirement for coverage of rural 

HEALTH CLINIC SERVICES 

Pub. L. 95-210 adds rural health 
clinic services to those services for 
which Federal financial assistance is 
available under Medicaid by grouping 
them with “outpatient hospital ser¬ 
vices.” Consequently, any State which 
permits primary health care services 
to be furnished by a nurse practitioner 
or a physician assistant, must also in¬ 
clude rural health clinic services for 
the categorically needy. With respect 
to the medically needy, the State may 
exercise its discretion on whether to 
cover rural health clinic services. If, 
however, outpatient hospital services 
are included as a required service for 
the latter group, rural health clinic 
services must also be covered. (See 42 
CFR 448.1 for an explanation of “cate¬ 


gorically needy” and “medically 
needy” and 42 CFR 449(10)(a) for re¬ 
quired services.) 

2. COVERED SERVICES*. PHYSICIAN, NURSE 
PRACTITIONER, AND PHYSICIAN ASSIS¬ 
TANT SERVICES 

In summary terms, any medical ser¬ 
vice typically furnished by a physician 
in an office or as a physician home 
visit is reimbursable as a rural health 
clinic service, whether performed by a 
physician, nurse practitioner, or physi¬ 
cian assistant. However, the services of 
a nurse practitioner or physician assis¬ 
tant must be furnished under the 
medical supervison of a physician. The 
nature of this supervision, however, 
may be indirect—as specified in more 
detail in the regulations governing cer¬ 
tification (See 42 CFR 481.8; 43 FR 
5376)—rather than “over the shoul¬ 
der.” Such services must also conform 
to any State requirements regarding 
the scope or conditions of their prac¬ 
tice. (Coverage of nurse practitioners 
and physicians assistants as individual 
practitioners aside from rural health 
clinic services remains optional with 
States (42 CFR 449.10(b)(6)).) 

It State law permits the practice of 
nurse midwives or nurse practitioner 
who specialize in specific primary care 
services, their services will also be re¬ 
imbursed under the Medicaid pro¬ 
gram. It should be noted, however, 
that in order to be certified for Medic¬ 
aid participation, a rural health clinic 
must have a nurse practitioner or phy¬ 
sician assistant on the staff. The pres¬ 
ence on the staff of a nurse midwife or 
specialized nurse practitioner will not, 
by itself, satisfy this requirement. See 
42 CFR 481.2 and 481.8 (43 FR 5375, 
5376) for the definition of nurse prac¬ 
titioner and for the certification re¬ 
quirement. The definitions for nurse 
midwife and specialized nurse practi¬ 
tioner are set forth in the Medicare re¬ 
imbursement regulation at 42 CFR 
405.2401 (43 FR 8261). 

The rural health clinic services may 
be furnished at the clinic itself, or 
may be furnished at the patient's resi¬ 
dence or at a hospital or other medical 
facility. 

3. PHYSICIAN REIMBURSEMENT 

The issue is whether services fur¬ 
nished by a physician shall be treated 
as covered rural health clinic services 
(for which the clinic is reimbursed) or 
as physicians' services to be reim¬ 
bursed on a fee-for-service basis direct¬ 
ly by the State. In resolving this issue, 
we have ought to balance two con¬ 
cerns—one, that furnishing rural 
health clinic sendees not be made un¬ 
attractive to a physician interested in 
doing so and, two, that the program be 
administered efficiently, with mini¬ 
mum opportunities for potential 
abuse. Our proposed solution is to 
treat all physician services which are 
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furnished at the clinic as clinic ser¬ 
vices, with reimbursement under Med¬ 
icaid necessarily made to the clinic. 
(The physician will then receive his 
compensation from the clinic.) With 
respect to physician services furnished 
away from the clinic, the method of 
reimbursement will be determined ac¬ 
cording to whatever agreement the 
clinic has reached with the physician. 
The physician and the clinic may 
agree that services furnished away 
from the clinic will be included in the 
clinic’s reimbursable costs or they may 
agree that the physician will be reim¬ 
bursed by the State on a fee-for-ser- 
vice basis. In either event, we expect 
there to be a written agreement which 
deals with this issue in general terms, 
rather than permitting an ad-hoc or 
case-by-case determination. 

4. SERVICES AND SUPPLIES FURNISHED 

“INCIDENT TO” PROFESSIONAL HEALTH 

CARE SERVICES 

The clinic will be reimbursed for ser¬ 
vices and supplies which are furnished 
incident to the professional services of 
a physician, physician assistant, nurse 
practitioner, nurse midwife, or special¬ 
ized nurse practitioner. For this pur¬ 
pose, we propose to define services and 
supplies furnished “incident to” a pro¬ 
fessional service as those which are: 

(i) Commonly furnished in a physi¬ 
cian’s office: 

(ii) Commonly furnished by the 
clinic without additional charge or in¬ 
cluded in the clinic bill; 

(iii) Furnished as an integral, but in¬ 
cidental part of the professional ser¬ 
vice; 

(iv) Furnished under the direct, per¬ 
sonal supervision of a health profes¬ 
sional; and 

(v) Furnished by an employee of the 
clinic. 

5. VISITING NURSE CARE 

The statute also provides that a 
rural health clinic may be reimbursed 
for intermittent or part-time nursing 
care, if the clinic is located in an area 
in which there is a shortage of home 
health agencies and the nursing care 
is furnished: 

(i) By a registered professional 
nurse, or a licensed practical or voca¬ 
tional nurse; 

(ii) To a homebound individual; and 

(iii) Under a written plan of treat¬ 
ment which is established by one of 
the primary care health professionals 
on the clinic staff and periodially re¬ 
viewed by supervisory physician. 

In implementing this provision of 
the statute, the Department proposes 
to define “homebound” Quite flexibly 
to be any peron who is temporarily or 
permanently confined to his or her 
place of residence because of a medical 
or health condition. We also propose 
that the requirement for periodic 
review by a supervising physician be 


implemented by requiring review at 
least every 60 days. The Health Care 
Financing Administration (HCFA) will 
determine whether the clinic is locat¬ 
ed in an area with a shortage of home 
health agencies in accordance with cri¬ 
teria specified in the new Medicare re¬ 
imbursement regulation at 42 CFR 
405.2417 (43 FR 8264). In general 
terms, HCFA will designate a shortage 
area if the supply of home health ser¬ 
vices does not meet the needs of the 
community or if the climate or terrain 
make it unreasonable for existing 
home health agencies to serve the pa¬ 
tients who would receive visiting nurse 
services from the clinic. 

The visiting nurse care service avail¬ 
able under this provision differs in cer¬ 
tain notable respects from the home 
health services currently provided 
under Medicaid. (See 42 CFR 
449.0(b)(7).) The latter does not re¬ 
quire the patient to be homebound. 
On the other hand, the former is more 
flexible, in that it permits services to 
be provided by a licensed practical 
nurse and does not require the clinic 
to obtain additional certification as a 
home health provider. 

6. OTHER AMBULATORY SERVICES 

In addition to the services described 
above (which are the same as the rural 
health clinic services covered under 
Medicare), a rural health clinic will be 
reimbursed for any other ambulatory 
services which are covered under the 
State Medicaid plan. (Examples of 
such services include routine physi¬ 
cals, EPSDT (early and periodic 
screening, diagnosis, and treatment for 
persons under 21), dental services and 
prescribed drugs.) With respect to 
these ambulatory services, the physi¬ 
cian supervisory responsibilities speci¬ 
fied in the certification regulations at 
42 CFR 481.8 (43 FR 5376) are not re¬ 
quired by Federal statute or regula¬ 
tion, but the clinic must comply with 
any required physician arrangements 
established by State law or the State 
Medicaid plan. 

7. GENERAL REIMBURSEMENT PRINCIPLES 

In order the minimize the complex¬ 
ity and administrative burdens im¬ 
posed on a participating clinic, the 
Rural Health Clinic Services Act, and 
its accompanying legislative history, 
seek to foster close conformity be¬ 
tween the reimbursement practices 
under Medicare and those under Med¬ 
icaid. Consequently, this proposed reg¬ 
ulation essentially incorporates the re¬ 
imbursement principles and methods 
specified in detail in the Medicare re¬ 
imbursement regulation at 42 CFR, 
subpart X (43 FR 8261). Although a 
brief summary of these principles and 
methods is set out below, reference to 
the Medicare regulation is recom¬ 
mended for anyone seeking a thor¬ 
ough understanding or review. 


8. DISTINCTION BETWEEN “PROVIDER 

CLINICS” AND “INDEPENDENT CLINICS” 

The Medicare regulations distin¬ 
guish “provider clinics (those that op¬ 
erate as an integral part of a hospital, 
skilled nursing facility, or other insti¬ 
tution that is participating under 
Medicare) from “independent clinics” 
(those that are not part of a Medicare 
provider. For purposes of Medicaid re¬ 
imbursement, a clinic that is part of 
an institution that does not partici¬ 
pate in Medicare would be considered 
an “independent clinic”. 

“Provider clinics” would be reim¬ 
bursed on the basis of a fixed rate per 
clinic visit, calculated by the Medicare 
fiscal intermediary, in accordance with 
the cost principles set forth in Subpart 
D of Part 405 of this chapter. Indepen¬ 
dent clinics will be reimbursed as ex¬ 
plained in the following paragraphs. 

9. REIMBURSEMENT OF INDEPENDENT 

CLINICS 

For “independent clinics” we are in¬ 
terested in a fully “prospective” 
method of reimbursement, with built- 
in incentives for efficient operation. 
Since we lack the experience and in¬ 
formation necessary to develop a pro¬ 
spective system, we propose, as an in¬ 
terim measure, a cost-based, all-inclu¬ 
sive rate per clinic visit. This rate will 
be calculated by the Medicare carrier, 
in accordance with Subpart X of Part 
405 of this chapter. It will be used for 
all or nearly all rural health clinic ser¬ 
vices. 

As we stated in the Medicare reim¬ 
bursement regulation (43 FR 8260), 
this interim method of payment will 
expire for all reporting periods begin¬ 
ning after March 1, 1980. We intend to 
publish a notice of proposed rulemak¬ 
ing by October 1978, setting forth a 
new. prospective payment method. We 
further intend to have the new pay¬ 
ment method promulgated as a final 
rule and in force for ail of these clinics 
no later than March 1. 1980. 

10. CALCULATION OF THE ALL-INCLUSIVE 
RATE 

The carriers utilized by HCFA to re¬ 
imburse clinics for the Medicare bene¬ 
fit will calculate an all-inclusive pay¬ 
ment rate for each clinic, based on the 
clinic’s estimated total allowable costs 
and estimated total patient visits over 
a given period of time (called the “re¬ 
porting period”). The rate could be ad¬ 
justed during the reporting period if 
the estimates of allowable costs or 
visits turn out to be inaccurate or if, 
because of other circumstances, the 
rate no longer approximates the 
actual allowable costs of the clinic. 
(See the Medicare reimbursement reg¬ 
ulations at 42 CFR 3405.2426). 
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11. USE OF THE ALL-INCLUSIVE RATE; 

TREATMENT OF “NON-MEDICARE” SER¬ 
VICES 

The purpose of the all-inclusive rate 
is to simplify the reimbursement pro¬ 
cess by paying the clinic the same fee 
for each visit by an eligible beneficia¬ 
ry. It appears that this purpose can be 
readily achieved with respect to Medi¬ 
care services, which are all quite simi¬ 
lar in nature. A complication may 
arise under Medicaid, however, be¬ 
cause the State plan may cover other 
ambulatory services or supplies not 
covered under Medicare. Some of 
these other services or supplies may 
differ substantially in cost from the 
services provided under Medicare. To 
resolve this complication, we have 
identified six of the “non-Medicare” 
ambulatory services or supplies which 
could be covered by the State Medic¬ 
aid plan and permitted the State to 
choose from among three alternative 
payment methods for reimbursing 
clinics, depending on how the State 
wishes to treat these six services. The 
six identified services and supplies are 
dental services, eyeglasses, hearing 
aids, prescribed drugs, prosthetic de¬ 
vices, and durable medical equipment. 
Any other “non-Medicare” services 
covered by the State plan would be 
treated in the same fashion as Medi¬ 
care covered services. 

Thus, reimbursement under Medic¬ 
aid could be as follows. If the State 
plan does not include any of the six 
“non-Medicare” ambulatory services 
listed above, the clinic will be reim¬ 
bursed at the Medicare payment rate. 
(The Medicare rate will be used even if 
the State plan covers, and the clinic 
offers, some “non-Medicare” ambula¬ 
tory services other than the six speci- 
ficaly identified. Since these other ser¬ 
vices will be very similar in nature to 
the services covered by Medicare, we 
expect the Medicare rate to reflect 
reasonably accurately the costs for 
these other services.) Similarly, if the 
State plan covers one or more of these 
six services, but the clinic chooses not 
to offer any of them, the clinic will be 
reimbursed at the Medicare payment 
rate. 

If the State plan covers any of the 
six identified services or supplies, the 
State may choose among the following 
three options in reimbursing a clinic 
which offers any such service or 
supply. 

As one option, the State can pay for 
aU of the services and supplies offered 
by a clinic at a single rate per patient 
visit. The rate for each clinic will be 
calculated by the Medicare carrier in 
the manner described above. In calcu¬ 
lating the rate, the carrier will simply 
combine the estimated allowable costs 
and visits used in calculating the rate 
to be used for Medicare reimburse¬ 
ment with the estimated allowable 
costs and visits for all the additional 
services and supplies offered by the 
clinic. 

FEDERAL 


The second option permits the State 
to exclude the six identified. “non- 
Medicare” ambulatory services from 
the all-inclusive rate and to reimburse 
each one on a separate basis. In this 
instance, the all-inclusive rate being 
used for Medicare services will be used 
to reimburse the clinic for all services 
offered by It, other than dental ser¬ 
vices, eyeglasses, hearing aids, pre¬ 
scribed drugs, prosthetic devices and 
durable medical equipment. For each 
of these six services or supplies, the 
State may select a fee-for-service 
method of payment, subject to the 
upper limits on payments specified in 
the current Medicaid regulations at 42 
CFR 450.30(b). We anticipate that the 
State will make the same payments it 
now makes for each such service in 
other settings. 

The third option is simply a vari¬ 
ation on each of the first two options 
described above and gives special 
treatment to dental services. Because 
dental services may be substantially 
more costly than a clinic's other ser¬ 
vices, the State may wish, for reasons 
of efficiency or ease of administration, 
to reimburse dental services according 
to a set cost rate per beneficiary visit. 
If the State requests it, the Medicare 
carrier will calculate such a rate for 
each clinic, based on an estimate of 
the total allowable costs and total pa¬ 
tient visits for that clinic’s dental ser¬ 
vices. Having chosen to reimburse 
dental services separately, the State 
could then either use a single all inclu¬ 
sive rate for all other services and sup¬ 
plies, or it could follow option two by 
reimbursing the other five identified 
services on a fee-for-service basis and 
use the Medicare rate for the remain¬ 
ing services. Thus, under the third 
option, a clinic will either be reim¬ 
bursed by two cost rates (one for 
dental services and another for all 
other services) or it will be reimbursed 
by two rates (the Medicare cost rate 
and the dental services cost rate), plus 
separate schedules for eyeglasses, 
hearing aids, prescribed drugs, pros¬ 
thetic devices and durable medical 
equipment. 

12. RECONCILIATION OF PAYMENTS 

At the conclusion of the reporting 
period an independent clinic will be re¬ 
quired to submit a report on its actual 
allowable costs and the actual number 
of visits by all patients and by Medic¬ 
aid beneficiaries. The total amount of 
Medicaid reimbursement to which the 
clinic was entitled for the reporting 
period will be calculated. If this 
amount differs from the amount paid 
to the clinic during the reporting 
period, a reconciliation payment will 
be made. If the clinic had been paid 
too much during the reporting period, 
the reconciliation could be made 
through several installment payments 
or through a series of offsets against 
subsequent reimbursement payments. 
This procedure is specified in more 
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detail in the Medicare reimbursement 
regulation at 42 CFR 405.2427 (43 FR 
8264). 

13. ALLOWABLE COSTS 

The costs which are allowable in cal¬ 
culating an independent clinic's reim¬ 
bursement are also specified in the 
Medicare reimbursement regulation at 
42 CFR 405.2428. 

Allowable costs are defined as those 
costs incurred by the clinic which are 
reasonable in amount and are neces¬ 
sary for the efficient delivery of 
health care services. They specifically 
include compensation for the physi¬ 
cians' supervisory responsibilities re¬ 
quired under Pub. L. 95-210 or under 
State law. These costs will be subject 
to screening guidelines and other tests 
of reasonableness established by 
HCFA and the carriers. Clinic costs in 
excess of such guidelines and tests will 
not be allowed unless the clinic can 
show reasonable justification for the 
excess. 

Other Statutory Provisions 

1. Pub. L. 95-210 amends the so- 
called “freedom of choice” clause of 
the Medicaid statute (Section 
1902(a)(23) of the Social Security Act. 
42 U.S.C., 1396a(a)(23)) by stating that 
a State Medicaid plan is not out of 
compliance if “the plan provides for 
payment of rural health clinic services 
only if those services are provided by a 
rural health clinic.” In our view, since 
rural health clinics are the only facili¬ 
ties qualified under Pub. L. 95-210 to 
furnish rural health clinic services, 
this provision is adequately imple¬ 
mented by the existing regulation on 
freedom of choice (42 CFR 449.20) and 
no amendment to the regulation is 
proposed. 

2. Pub. L. 95-210 does not require 
that States permit nurse practitioners 
or physician assistants to furnish pri¬ 
mary health care. However, as dis¬ 
cussed above, for those states which 
do permit such practice, the statute 
does require that Medicaid plans in¬ 
clude rural health clinic services. The 
Congress recognized that this might 
create a compliance problem for a 
State which authorizes the practice of 
nurse practitioners or physican assis¬ 
tants, if State legislation must be ob¬ 
tained in order to amend the State 
plan to reimburse rural health clinic 
services. 

The Congress dealt with this poten¬ 
tial problem by providing that, irre¬ 
spective of the July 1, 1978 effective 
date, a State plan cannot be found out 
of compliance with the Medicaid stat¬ 
ute until the State legislature has had 
an opportunity to resolve the difficul¬ 
ty. Thus, if the Secretary determines 
that State legislation is necessary in 
order for a State to comply with Pub. 
L. 95-210, the State plan will not be re¬ 
garded as out of compliance with title 
XIX prior to the first calendar quarter 
after the close of the first regular ses- 
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sion of the State legislature that 
began after the date of enactment of 
the Act. 

The date of enactment of Pub. L. 95- 
210 Is December 13, 1977. Therefore, 
any State whose current legislative 
session began after that date should 
be aware of this provision and should 
promptly review the statute and its 
State plan to determine whether legis¬ 
lation is needed. 

42 CFR Chapter IV is amended as 
set forth below: 

1. § 449.10(b) is amended by inserting 
"<i>” after “(2)’* and by adding a new 
subdivision (b)(2)(ii) to read as follows: 

§ 449.10 Amount, duration, and scope of 
medical assistance. 


(b) Federal financial participation. 

• • • • • 

<2)(i) Outpatient hospital services. 

• * * • * 

(ii) Rural health clinic services. If 
nurse practitioners or physician assis¬ 
tants (as defined in §481.1 of this 
chapter) are permitted under State 
law to furnish primary health care, 
"rural health clinic services" are the 
following services specified in para¬ 
graphs (b)(2)(ii) (A) through (E) of 
this section, when furnished to an out¬ 
patient by a rural health clinic that 
has been certified in accordance with 
Part 481 of this chapter. 

(A) Services furnished by a physi¬ 
cian within the scope of practice of his 
or her profession under State law, if 
the physician performs the services in 
the clinic or the services are furnished 
away from the clinic and the physician 
has an agreement with the clinic pro¬ 
viding that he or she will be paid by 
the clinic for such services. 

(B) Services furnished by a physi¬ 
cian assistant, nurse practitioner, 
nurse midwife or other specialized 
nurse practitioner (as defined in 
§§405.2401 and 481.2 of this chapter) 
who is a member of the clinic staff, if 
the services are within the scope of his 
or her professional practice, as permit¬ 
ted under State law. 

(C) Services and supplies that are 
furnished as an incident to profession¬ 
al services furnished by a physician. 
Physician assistant, nurse practitioner, 
nurse midwife, or specialized nurse 
practitioner. (See §§405.2413 and 
405.2415 of this chapter for the crite¬ 
ria for determining whether services 
and supplies are included under this 
clause.) 

(D) Any other ambulatory services 
offered by a rural health clinic that 
are otherwise included in a State plan 
and that meet specific State plan re¬ 
quirements for the furnishing of those 
services. These services are not subject 
to the physician supervision require¬ 
ments specified in § 481.8(b) of this 


chapter, except as required by State 
law or the State plan. 

(E) Part-time or intermittent visiting 
nurse care and related medical sup¬ 
plies (other than drugs and biologi- 
cals) if: 

(1) The clinic is located in an area in 
which the Secretary has determined 
that there is a shortage of home 
health agencies (See § 405.2417 of this 
chapter); 

(2) The services are furnished by a 
registered nurse, a licensed practical 
nurse or a licensed vocational nurse 
employed by, or otherwise compensat¬ 
ed for the services by, the clinic; 

( 3 ) The services are furnished to a 
homebound individual; and 

( 4 ) The services are furnished under 
a written plan of treatment that is es¬ 
tablished and reviewed at least every 
60 days by a supervising physician of 
the clinic or that is established by a 
physician, physician assistant, nurse 
practitioner, nurse midwife or special¬ 
ized nurse practitioner and reviewed 
and approved at least every 60 days by 
a supervising physician of the clinic. 

For purposes of visiting nurse care, a 
"homebound individual" means an in¬ 
dividual who is permanently or tempo¬ 
rarily confined to his or her place of 
residence because of a medical or 
health condition. The inidividual may 
be considered home bound if he or she 
leaves the place of residence infre¬ 
quently. For this purpose, "place of 
residence" does not include a hospital 
or a skilled nursing facility. 

• • • * • 

2. § 450.30(a) is amended by adding a 
new paragraph (a)<10) to read as fol¬ 
lows: 

§ 450.30 Reasonable charges. 

(a) State plan requirements. A State 
plan for medical assistance under title 
XIX of the Social Security Act must: 

• • * * • 

(10) Rural health clinic services. Ef¬ 
fective July 1, 1978. provide for pay¬ 
ment of rural health clinic services as 
defined in § 449.10(b) of this chapter. 

(i) For "provider clinics", the State 
plan must provide for reimbursement 
on the basis of a cost-rate per clinic 
visit, calculated by the Medicare fiscal 
intermediary that serves the provider, 
in accordance with the cost principles 
and limitations specified in Part 405, 
Subpart D. of this chapter. A "provid¬ 
er clinic" is a clinic that is an integral 
part of an institutional provider (hos¬ 
pital, skilled nursing facility, or home 
health agency) that is participating in 
Medicare and is operated under 
common licensure, governance and 
professional supervision with other de¬ 
partments of the institution. 

(11) For any clinic that is not a "pro¬ 
vider clinic", and does not furnish any 


of the services or supplies listed in 
paragraph (aXIOXiv) of this section, 
the state plan must provide for pay¬ 
ment at the reasonable cost rate per 
visit established for the clinic by the 
Medicare carrier under §405.2426 of 
this chapter. 

(iii) For any clinic that is not a “pro¬ 
vider clinic", and does offer any of the 
services or supplies listed in paragraph 
(aXIOXiv) of this section, the State 
plan must provide for reimbursement 
of those services by one of the follow¬ 
ing methods: 

(A) Payment for all clinic services at 
a single cost-reimbursement rate per 
clinic visit, established by the Medi¬ 
care carrier, that includes the cost of 
all services furnished by the clinic. 

(B) Payment for each service listed 
in paragraph (aXIOXiv) of this section 
at rates or charges established by the 
State, subject to the upper limits 
specified in paragraph (b) of this sec¬ 
tion. Under this option, all other ser¬ 
vices furnished by the clinic must be 
paid at the Medicare reimbursement 
rate per visit, as specified in § 405.2426 
of this chapter. 

(C) Payment for dental services on 
the basis of a fixed cost rate per clinic 
visit, calculated by the Medicare carri¬ 
er on the basis of the clinic’s estimated 
total allowable costs for dental ser¬ 
vices and total estimated patient visits 
for dental services (subject to any 
screening quidelines or tests of reason¬ 
ableness established by the Health 
Care Financing Administration or the 
Medicare carrier). If the State agency 
elects this option for dental services, 
the State plan must provide for pay¬ 
ment of all other services by either a 
single cost reimbursement rate per 
clinic visit, calculated by the Medicare 
carrier, or in accordance with para¬ 
graph (aXIOXiiiXB) of this section. 

(iv) The services and supplies subject 
to the payment methods specified in 
paragraph (aXIOXiii) of this section 
are: (A) Dental services; (B) eye¬ 
glasses; (C) Hearing aids; (D) Pre¬ 
scribed drugs; (E) Prosthetic devices; 
and (F) Durable medical equipment. 

(v) Payments made according to a 
cost reimbursement rate per visit will 
be subject to reconciliation after the 
close of the reporting period, in accor¬ 
dance with § 405.2427 of this chapter. 

(Secs. 1102, 1833. and 1902(a)(13), Social Se¬ 
curity Act; 49 Stat. 647, 91 Stat. 1485 (42 
U.S.C. 1302, 13951, and 1396a(a>(13).) 

(Catalog of Federal Domestic Assistance 
Program 13.714, Medical Assistance Pro¬ 
gram). 

Dated: February 24, 1978. 

Robert A. Derzon, 
Administrator , Health Care 
Financing Administration. 

Approved: March 27. 1978. 

Joseph A. Califano, Jr., 

Secretary. 

[FR Doc. 78-8570 Filed 3-30-78; 8:45 ami 
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